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PUBLISHERS’ NOTE. 

The Lectures are aiTanged (except in a few cases) in the 
order of sections, and the subject-matter of the Lectures is 
divided intcpiPparagraphs. 

Each Lecture deals with a group of sections, and the 
paragraphs constitute commentaries on the sections, the 
arrangement jpeing the same as in Mulla's Code of Civil 
Procedure. 

The texts of botii tlie Acts amended up to date fire printed 
at the end of the Lectures, and below each section reference 
is given to the paragT*aphs of the Lectures wliich constitute 
the commentary on that section. 

The text of the Provincial Insolvency Act, the Rules made 
under that? Act, and the General Index to the Act will be foimd 
in the portion coloured red. This is followed by the text 
of the Presidency-towns Insolvency Act, the Rules made 
under -fliat Act and the General Index to the ^Vct. 

The cases have been brought up to April ] 980. 
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PREFACE. 

In India there are two systems of Insolvency Law, the one 
represented by the Presidency-towns Insolvency Act, 1909, 
^and the other represented by the Provincial Insolvency Act, 
1920, which replaced the Act of 1907. There are five main 
points of difference between the two Acts, namely, the consti- 
tution of Courts, the procedure to be followed from the date 
of the preg^tation of the petition to the date of the order of 
adjudication, the person in whom the debtor’s property is to be 
vested, the doctrine of relation back, and the maclunery for 
investigating the debtor’s conduct. 

Great credit is due to the framers of the Provincial Insol- 
vency Act, 1907, which was the first codification of the 
insolvency law in British India outside the presidency towns. 
The defects which were discovered in the working of the Act 
were remedied by the Act of 1920. Conditions, however, 
have considerably changed since 1920. The number of insol- 
vencies has largely increased, and the subordinate Courts are 
called upon to decide complicated questions of insolvency law 
similar to those which arise under the Presidency-towns 
Insolvency Act. The result is that the provisions of the Act 
have beeji. found inadequate in many cases, and they require 
enlarging and recasting. 

There have been strong complaints against the dilatory . 
way in which the law of insolvency is administered outside the 
presidency towns. This is due chiefly to the procedure pre- 
scribed by the Provincial Insolvency Act, 1920, to be followed 
at the hearing of the petition. Under sec. 24 of tliat Act the 
debtor is to be. examined, if he is present, before an order 
of adjudication is made. This examination corresponds 
to the public examination of the debtor under the 
Presidency-towns Insolvency Act. Under both Acts the 
debtor is examined as to his conduct, dealings and pro- 
perty. Under the Presidency-towns Insolvency Act the 
examination is held after the order of adjudication has 
been made. Under the Provincial Insolvency Act it is held 
before adjudication. It was at one time thought that 
the object of the examination imder that Act was to enable 
the Court to decide whether an order of adjudication should’ 
be made, but the Privy Council has made it clear that it is 
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not SO. It has been laid do'vm by that tribunal in explicit terms 
that misconduct on the part of the debtor, if any such is dis- 
closed at such examination, is not a ground upon which an order 
of adjudication can be refused ; it is to be dealt with upon 
the debtor’s application for his discharge. It is, therefore,# 
difficult to understand why the debtor’s examination under the 
Provincial Insolvency Act is required to be held before adjudica- 
tion. The examination drags on at inordinate length and 
several months elapse before an order of adjudication is made. 
It was this dilatoriness which brought into prominence the 
question as to the terminus a quo for calculating the period of 
two years mentioned in sec. 53 of the Provincial Insolvency Act. 
That section provides that a transfer of property not being a 
transfer made before and in consideration of maiiiage or made 
in favour of a purchaser or incumbrancer in good faith and for 
valuable consideration shall, if the transferor is adjudged insol- 
vent on a petition presented within two years after the date of 
the transfer, be voidable as against the Keceiver and may, be 
annulled by the Court. The words italicised above were insert- 
ed in the section by sec. 6 of the Insolvency Law (Amendment) 
Act, 1930. Before the amendment of the section the question 
arose whether if a vohmtary transfer was executed within 
two years before the presentation of the petition lait more 
than two years before the order of adjudication, tHe transfer 
could be avoided under that section. There was a conflict of 
decisions on this question which led to the amendment referred ^ 
to above. Under the amended section the transfer mSy be 
avoided if the transfer was executed within two years before the 
presentation of the petition, though it ngiay be more than two 
years before the order of adjudication. The question would 
never have arisen had it not been for the long period which 
usually elapses between the presentation of the petition and 
the order of adjudication. This defect still remaiiis to be 
remedied. 

On the making of an order of adjudication the proceedings 
in insolvency assume a new phase. Until adjudication 
the proceedings are between the debtor and the petitioning 
creditor. The Court is not called upon in those proceedings 
to decide questions other than those arising between the debtor 
and the petitioning creditor. On the making of an order of 
adjudication the State comes on the scene as represented by 
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the Official Assignee. Thenceforth all proceedings come imder 
the control of the Insolvency Court. The Official Assignee 
is the guardian not only of the interest of the particular 
creditors of a particular debtor, but also of public morality and 
j)he interest which every member of the public has in the observ- 
ance of commercial morality. This guardianship the Official 
Assignee exercises under the control of the Court. If an appli- 
cation is made by the insolvent for approving a composition 
or a scheme of arrangement, or for his discharge, the Court will 
not approve it or grant an order of discharge, although all the 
creditors consent, without regard to the interests of the public. 
It will consider ^ not only whether what is proposed is for the 
benefit of the creditors, but also whether it is conducive or 
detrimental tA commercial morality and to the interests of the 
public at large (a). 

I have made several suggestions for amending both 
Acts. Some of them which are of primary importance 
are* mentioned in Lecture I and the rest in other Lectures. 
But, as I have stated elsewhere, no amount of legislation 
can do any substantial good unless a change is made in 
what may be called the subsidiary machinery for the 
administration of the insolvency law in India. It is often 
said that -creditors in this country are apathetic and that 
they do not assist the Official Assignee or lleceiver in bringing 
the misconduct of the debtor to the notice of the Court. This, 
howc\^'i', is also the case in England as appears from reported 
cases. In both countries where the assets are almost nil the 
creditors write off their debts and take no further action. 
In England, iiowever, there are two officers, one the Official 
Re(;eiver and the other the trustee in bankruptcy. The duties 
of the Official lleceiver relate both to the administration of 
the debt<|i‘’s estate and to the investigation of the conduct 
of the debtor. As regards the debtor’s conduct, it is the duty 
of the Official Receiver to investigate it, to take jiart 
in the public examination and to report to the Court 
upon his conduct. The duty of the trustee in bankruptcy 
is to realize the property of the bankrupt and distribute 
it amongst the creditors. In India the Official Assignee 
combines in himself to a large extent the powers and 
duties both of the Official lleceiver and trustee in bankruptcy. 

(a) Re Heeler (1880) 22 Q. B D. 632, 639 ; Re Flalau (1803) 2 Q. B. 219. 
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He has not only to investigate the conduct of the insolvent 
and to report to the Court upon it, but also to realise the assets 
of the insolvent and to distribute them amongst the creditors. 

The most important function to be performed by ap 
officer in msolvency is to investigate the conduct of the insolvent. 
Unless this is done satisfactorily and the misconduct of the 
insolvent is brought to the notice of the Court by a responsible 
officer, the whole machinery of the insolvency law will contmue 
as it now is — ^a machinery to enable the debtor to obtain a 
discharge from his debts however reckless and fraudulent 
his conduct may have been. It is no punisjiment to a dis- 
honest debtor merely to suspend his discharge. Having regard 
to the large amount of work which the Official! Assignees and 
Deputy Official Assignees in India have to do, they cannot be 
expected to make such a full and exhaustive investigation 
into the conduct of the insolvent as would be done 
by an officer whose sole duty it is to make such investi- 
gation. In the presidency towns this can best be done 
by attaching a permanent solicitor and a permanent 
barrister to each High Court. Their sole duty should be to , 
concentrate on the investigation of the debtors’ conduct and 
affairs and to bring their misconduct to the .notice of the 
Court with special reference to the provisions of th^Acts which 
deal with bankruptcy offences. Bankruptcy offences, it must 
be remembered, are as much offences against the State as those 
mentioned in the Indian Penal Code. These offences broadljr* 
fall into two classes, namely, fraudulent concealment or disposi- 
tion of property and keeping false bodies. And yet so far as 
Bombay is concerned there is not a single expert accountant in 
the office of the OfficialAssignee to examine the insolvent’s books. 
This is left to the creditors, and the State does not seem to 
concern itself with it. Prosecutions for bankruptcy \jffences in 
this country are very rare, not because insolvencies are due to 
misfortune, but because there is no expert accountant to 
gamine the debtor’s books and no officer who could devote 
his fall time to the investigation of the debtor’s conduct. 
Conditions in the mofussil are much worse. There a Receiver 
is appointed as occasion arises. Generally he is a pleader 
and ke has his own professional work to do. A Receiver under 
the Provincial Insolvency Act is a mere collector of assets, 
and he has neither the right nor the means to intervene. The 
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Act nowliere imposes any duly upon Mm to investigate the 
conduct of the insolvent or to report to the Court upon 
it, although the Comrt may require him to make a report 
and may take such report into consideration under section 
38 (4) or section 42 (2) of the Act. But the investiga- 
tion cannot always be exhaustive if the Receiver is a busy 
practitioner.- TMless some reform- is made in the administration 
of the insolvency law, the Insolvency Court will continue 
to be a place of pilgrimage for debtors to enter at one dobr with 
offerings of debts for the god presiding in it, and to depart at 
the other door, discharged from all their debts and all their 
sins. 

9 
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P. 32, f. n. (d), 1. 4.— after 667 the following : 116 1. C. 39, (’28) A.C. 786. 

P. 48, f. n. (^), 1. l.--Add “ Re Holland (1902) 2 Ch. 360, 379. 

P. 54, f. n. (d), 1. 1 . — SubstUiUe “ Bansidhar ” for “ Ransidhar.’* 

P. 54, f. n. (d), 11. 2-3. — Substitute “ Ohani Muhammad v. Dina Nath Puri ” for “ Re 

Qhani Muhammad.^' 

P. 56, para. 74 — Add as a new para. « 

The Insolvency Court has power to restrain by injunction interference with its 
its own officer. Thus it may restrain a person from interfering with the Official 
Assignee or Receiver in carrying out his duties or with the possession of the 
Official Assignee or Receiver : Ex 'parts. Cochrane (1875) 20 £q. 282 ; Hdmore v. 
Smith (2) (1887) 35 Ch. 440« 

P. 57, 1. 19. — Add the following as a separate para. : — 

79A. Application of O. 21 of the Code of Civil Procedure^ 1908. — The provisions of 
CV 21 of the Code of Civil Procedure, 1908, relating to sales in execution of decrees 
and to resistance to deliveiy of possession to the execution- purchaser do not apply 
to sales by the Receiver : see para. 690. 

P. 72, f. n. (e), 1. 2.— Add 119 I. C. 735. 

e 

P. 89, 1. 30. — Add the following after “ insolvency ” ; — 

Sec. 56 of the Presidency-towns Insolvency Act [Provincial Insolvency Act, sec. 64] 
relates to iransactions by way of fraudulent preference including transfers by way 
of fraudulent preference. The clause now under consideration is confined to 
transfers by way of fraudulent preference. 

P. 94, f. n. ,ir), 1. 7.— Add 121 I. C. 812. 

P. 96, f. n. (j2), 1. 4.— Add 112 I. C. 646. 

P. 99, 1. 22. — For the words “ as an act of insolvency under cl. (a) ” substitute “ as a 
notice of suspension of payment under cl. (g).’* 

P. 117, f. n. (6), 1. 2.— Add (1878) 39 L. T. 361. 

P. 117, f. n. («), 1. 3.— Add (1878) 48 L. J. (Bank.) 43. 

P. 129, f. n. (p)? 1. 2. — Substitute “ Douche ” for “ Duche.” 

P. 130, 1. 2. — Add at the end : — 

See para. 788, “ Appeal against order of adjudication,’* p. 529 below. 

P. 143, f. n. («1), 1. 2.— Add (’30) A.L. 227. 

P. 161, f. n. (6), 1. 8.— Add 122 I. C. 361, (’30) A.M. 278. 

P. 161, f. n. (cl), 1. 2.— Add 88 I. C. 70 (’26) A. P. 355. 

P. 152, f. n. (d), 1. 8.— After 666 odd 122 I. C. 351, (’30) A.M. 278. 

P. 152, f. n« (/), 1. 1. — Substitute “ Puthen ” for “ Puthan.” 

P. 156, f. n. (fl), 1. 1.— After “ Chettyar ” add (1929) 7 Bang. 785. 

P. 168, f. n. (p), 1. 2. — Substitiute 353 for 355. 
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170, f. n. (n). 1. 2.—3uMitiae 363 for 356. 

P. 180, f. n. (/}, 1. 5.— After 136 add 118 1. C. 791. 

P. 181, f. n. (Or 1* 1 . — SuhsliHUe Muloband *’ for Malchand/’ 

P. 183, f. n. (6), 1. 9.— After 1199 add 122 L C. 867, (’30) A.B. 11. 

P. 180, 1. 21 . — SuMUute “ High ” for “Insolvency.” 

P. 187, f. n. («1).--Ada 120 I. 0. 736. 

P. 187, f. n. (y), 1. 2.-^8ub8litiUe (1929) 66 Gal. 712, 714, 719 for (1928) 48 Cal. L. J. 298, 
300, 304. 

P. 191, 1. 29 . — SubstUiUe “certificate” for “discharge.” 

P. 193, f. n. (6), 1. 6.— After 136 add 118 I. 0. 791. 

P. 206, f. n. (Or 1. 2 . — SubetiHUe “ Sarat Kumar ” for “ Sailendra Krishna Boy,” and ih 
lines 3 and 4 substitute 66 Cal. 667 for 33 O.W.N. 21 and in line 4 add 115 I. 0. 39. 

P. 206, f. n. (j»l), 1. 2.— Add 121 1. C. 772 . (’30) A.R. 32. 

P. 226, f. n. (ifc), 1. l.—Add (’30) A. M. 112. 

P. 234, f. n. (y), 1. 2.— Add 122 I. 0. 361, (’30) A. M. 278. 

P. 235, f. n. (o). 1. 2.— After 662 add 122 I. C. 361, (’30) A.M. 278. 

P. 236, f. n. (A), 1. 2.— After 653 add 122 I. C. 361, (’30) A.M. 278. 

P. 240, 1. 14. — ^Add after “ plaintiff ” : — ^If during the pendency of an appeal the 
appellant is adjudged insolvent, but the adjudication is annulled before the Official 
Assignee or Receiver cbmes to know about the appeal, the. insolvent is entitled to 
prosecute the appeal: Bamchandra v. Shripati (1929) 31 Bom. L.R. 357, 118 LG. 
262, (’29) A.B. 202. 

P. 250, f. n. (r), 1. 6.— Add 122 I. C. 361, (’30) A.M. 278. 

P. 264, f. n. (p), 1. 6.— After “ Ghanshamdas ” add (1929) 120 I. C. 84. 

P. 207, f. n. (0, 11. 2-3.— After (’29) A. A. 843 delete “ Suraj Pal v. Shib Lai ri930).”c 

P. 281, f. n. (c), 1. 3.— Add at the end 117 LG. 682. 

P. 299, f. n. (p), 1. 3.— Add 119 I. C. 189. 

P. 301, f. n. (a), 1. 3.— Add 119 I. C. 189. 

P. 307, f. n. (/), 1. 7.— After 614 add 12ft 1. C. 702, (’30) A.R. 20 and 47. 

P. 319, f. n. (r), 1. S.-^ubstitute 52 Mad, 919, 121 I.C. 603, (’30) A.M. 24 for 67 Mad. 

L. J. 99. 

P. 333, f. n. (dl), 1. 2.— Add 121 I. C. 746, (’30) A.C. 171. 

P. 360, 1. 34. — Add the following after “(«)" :-T-ln a Bombay case under the Provincial 
Insolvency Act [fSfArtjxid V. Baeappa (1925)^49 Bom. 786, 89 l.G. 996, (’26) A.B. 
416], MacLeod, 0. J., expressed the opinion that such power does not vest in the 
Official Assignee or Receiver. This view, it is submitted, is incorrect. 

P. 369, — Add the following as a new para. : — 

627 A. Official Assignee b<ytind hg insolvent's admissions . — ^Admissions by the insol- 
vent before insolvency, which would be evidence against him, are admissible 
against the Official Assignee or Receiver, where the Official Assignee or the 
Receiver has no higher title than the insolvent ; in such cases the Official Assignee 
or Receiver is estopped where the insolvent himself would be estopped. This, 
however, does not apply where the Official Assignee or Receiver by virtue of bis 
higher title attacks the transaction itself ; in such cases recitals and statements 
in a deed are not evidence against the Official Assignee or Receiver attacking the 
transaction under sm. 66 of the Presidency-towns Insolvency Act (Provindhtl 
Insolvency Act, sec. 63) or under sec, 63 of the Transfer of Property Act, 1882. 
Dealing with this question S-tirling, L.J., said in Be Hdttund \ViO^) 2 Gh,r 300, 
as follows : — “ Now where the trustee in bankruptcy on behalf, of oxeditors 
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of the bankrupt claims to treat the deed as void under the Statute of Elizabeth 
(13 Eliz. c. 6), he is asserting a right which the bankrupt could never have set 
up, and he is not identified in interest with the bankrupt ; and consequently the 
recitals and statements in the deed are not admissible against him, though they 
are admissible against the trustees of the deed, whose interest is the same as that 
of the bankrupt. On the other hand when the trustee resists specific perform- 
ance of the covenants contained in the deed on the ground that it is voluntary* 
he is setting up a defence which would have been available to the bankrupt him* 
self, and is identified in interest with him ; and the recitals and statements in the 
deed are admissible as against him, though the weight to be attached to them 
must depend on the circumstances of the case. The distinction just stated is 
recognised by the Master of the Rolls (Sir Thomas Plumer) in BaUersbee v. Far* 
rintjUm^ 1 Swans. 106, and appears to have been taken by Bramwelt B. in Harris 
V. Rirkeit (1869) 4 H. & N. 1, 6,” 

P. 387, para. 661. — Transfer to para. 662 as second para, thereof. 

P. 396, f. n. (e), 1. l.-SdbstUute (1876) 10 I. R. £q. 117, 129 for 10. I.R. Eq. 129. 

P. 399, f. n. (p), 1. 3.— Add 121 I. C. 746, (’30) A.C. 171. 

P. 418, para. 591, 1. 28. — Substitute “ proviso to sec. 51 '* for sub-sec. (2) .” 

P. 424, f. n. (yl), 1. 2.— Add 38 I. C. 481. 

P. 432, f . n. (i), 11.6-6. — Substitute ** AnarUhanaryana Ayyar v. Sankurnaryana Ayyar 
for “ Anantkanaryanna Ayyar v. Sankamarayanna."' 

P. 441, f. n. (n).— Substitute “ 2 Ch. 615 ” for “ B. & C. R. 143, 158.” 

P. 444, *f. n. (c), 11. 2*3.— Substitute “ 2 Ch. 615 for “ B. & C. R. 143, 159.” 

P. 446, f. n. ll).Substitute ” 2 Ch. 616,” for “ B. & C. R. 143.” 

P. 446, f. n. (r). 1. l.—Substitute “ 2 Ch. 616,” for ” B. & C. R. 143, 149.” 

P. 447, f. n. (z), 1. l.—SubstUute ” L. R. 12 ” for “ 712.” 

P. 449, f. n. (1), 1. 7,— After 471 add 119 I. C. 708. 

* P. 472, 1. 12. — Substitute ” proof ” for ” disclaimer,” 

^ P. 480, 1. 26. — Add the following after ** (cl) ” : — 

Nor the provisions of O. 21, r. 66 [ Rani^hand v. Shop Mohra Shah (1029) 11 Lah. 
L.J. 198, 119 I.C. 427, (’29) A.L. 622] or of O. 21, r. 71 [ Cheda Lai v. Lachman 
Prasjtd (1917) 39 All. 267, 37 I. C. 830]. 

' P. 488, f. n. (a:), 1. 4.— Add 122 I. C. 857, (’30) A.B. 11. 

P. 600, 1, 22.Substitute “ secs. 22 and 28 (1) ” for ” sec. 22.” 

P. 500, 1. 27.— Add “ or sec. 28 (1) ” after ” sec. 22.” 

P. 619, f. n. (v), 1. 1. — Substitute ” Receiver” for “ Assignee.” 




. LECTURE L 

ORIGIN AND HISTORY OF BANKRUPTCY LAW. 

• 

; 1. Object of the law of bankruptcy.— “ The chief aim of every 
system of Bankrupt Law should be to combine and regulate two great ^ 
objects Ist, The distribution of the effects of the debtor in the most 
expeditious, the most equal, and the most economical mode; and 2ndly, 
the liberation of his person from the demands of his creditors when he 
has made a full surrender of his property” (a). Writing about 
bankruptcy law as it wa^^ in his days, Blackstone says (b) : He [bankrupt] 
was fomerly considered merely in the light of a criminal or 
offender ; . . . but at present the laws of bankruptcy are considered 
as laws calculated for the benefit of trade,* and founded on the 
principles of humanity as well as justice ; and to that end they confer 
some privileges, not only on the creditors, but also on the bankrupt or 
debtor himself. On the creditors, by compelling the bankrupt to give up all 
his effects to their use, without any fraudulent concealment : on the debtor, 
by exempting him from the rigor of the general law, whereby his person 
might be confined at the discretion of his creditor, though in reality he has 
nc^hing to satisfy the debt : whereas the law of bankrupts, taking into 
consideration the sudden and unavoidable accidents to which men in trade 
«re liable, has given them the liberty of their persons, and some pecuniary 
eknoluments, upon condition they surrender up their whole estate to be 
divided among their creditors.” The earlier bankruptcy law was a species of 
criminal law, and bankrupts under that law were regarded as criminal 
offenders, l^he treatment to which they were subjected was cruel and 
iyihuman. The present bankruptcy laws are far more humane than what 
they were in the days of Blackstone. 

2. Hindu law and debtors. — There was no nutchinery in the indige- 
nous systems of law providing for the property of a debtor being seized for the 
benefit of his creditors and divided rateably amongst them. Individual 
creditors were left to pursue their remedies against the debtor according to 
rules made by each community for the recovery of debts. The Hindu law, 
though it had attained considerable perfection in the days especially of the 
ater Smritis, contains no indication of anything approaching a system of 
bankruptcy. There was trade and commerce in those days, and the later 
Sn^tis contain rules regulating the sale of goods almost similar to those in 
the Indian Contract Act, 1872. They also contain rules as to partnerships 

(a) Henley’s Bankrupt Law, 3rd ed., i (6) Blackstone’s Ckimmentaries, vol.2» 
p. 1. I pp. 471. 472. 
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Pant* aBSbciations and companies (c), but there is no trace anywhere of 

2t 3 the procedure known to the Boman law as cessio banarum. There were 
rules, however, for the recovery of debts, and they -are contained in Manu 
jSamhita (d). They are as follows : — 

If a creditor makes an allegation against a debtor for the recoverji of 
his money, the king, after the debt has been proved, shall cause such money 
to be realized from the debtor, and make it over to the creditor. By those 
means, by which the creditor can realize the amount of claim from the debtor^ 
the king shall cause it to be realised from the debtor and make it over to the 
creditor. By means of friendly persuasion, by getting its payment assured 
by a bond or oath, ... by arresting the person of his son, or by employing 
force, ... a creditor can realise the money from his debtor. He, who will 
thus realise his money from his creditor, must not be indicted by the king for 
his having realised the same.” 

• 

3. Boman law and debtors. — In its treatment of debtors the earlier 
Boman Law was nothing short of barbarous. In the earliest period of th^t 
law no process existed by which a creditor could go against the property of his 
debtor for the satisfaction of his debt. The property of a Boman 'was held 
inviolable. The only remedy of a creditor whose debt was admitted or who 
had obtained a judgment upon his debt, was to levy execution against the 
debtor’s person. If the debtor did not pay within a specified time, the 
creditors were at liberty to cut the debtor’s body into pieces, each of them 
taking his proportionate share ; and no creditor who cut too little or toq 
much could .be called therefor to account.” At a later period in the history 
of the Boman law, a procedure was introduced whereby the whole of the 
property of the debtor could be seized and sold. This procedure was 
applicable only in four cases, (i) where the debt was admitted, (ii) where 
judgment had been obtained on a debt, (iii) where the debtor had absconded, 
(iv) where he had secreted himself in order to defraud his creditors. In any 
of these cases the debtor’s property could be sei^d and sold for the benefit 
of the creditors. The sale released the debtor from all liability in respect of 
past debts except those which were contracted by fraud. In about 48 B.C. 
another form of procedure was introduced known as ce 89 io*b(ynorufnf which 
enabled a debtor to become a bankrupt on his own petition by surrendering 
the whole of his property to his creditors. On the surrender being made the 
debtor was relieved from liability for arrest and imprisonment, but his aften- 
acquired property remained liable for the payment of his debts except that 
he was allowed out of such property a certain portion for his subsistence. 
The earlier bankruptcy statutes of England are founded to some extent upon .r 
the Boman law. 

•• 

<c) Jolly’s Hindu Law and Custom, I (d) Chap. 7, stanzas 47-SO. 
pp. 237-243. I 
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OBIGIN AND HISTOBY OF BANKRtHRjY LAW. 

4. Common law and debtors— While the early Boman law did Pai^ 4 
not know of any process whereby ex^ution could be issued against the 
property of a debtor, the common law of England did not know of any 
process whereby a man could pledge his person for payment of a debt. 

The necessity, however, of a process of execution against the 
V person of a debtor and detaining him in prison until he paid his 
debt, was soon felt, and the writ of capias ad respondendum (e) was > 
employed for the arrest and imprisonment of debtors. This mode of 
execution became very popular and was resorted to by creditors in 
almost every case. No distinction was drawn between honest and 
unfortunate debtors on the one hand and dishonest debtors on the 
other. Whether the inability to pay arose from misfortune op 
was brought about ,by recklessness or fraud, they were all committed 
to prison to remain there at the mercy of their creditors until the debt was 
paid. A debtor who had no means of his own had to rely on the charity 
of friends if he was not to die of starvation in prison. This is what a 
Chief Justice of England said in the year 1651 in the course of a judgment in 
a sheriff’s action (f) * If one be in execution he ought to live of his own, 
and neither the plaintiff nor the sheriff is bound to give him meat or 
drink, no more than if one distrains cattle and puts them in a pound, for there 
the owner of the cattle ought to give them meat, and not he that distrained 
them, no more is the party or the sheriff, who has one in execution, bound 
togive meat to the prisoner, but he ought to live of his own goods, although 
he be in for felony, until he be attained, and this by the course of the common 
law. For before attainder the goods are his, and in his hands, and 
the common law in this point is confirmed by a statute ; and if he has no 
goods, he shall live of the charity of others, and if others will give him nothings 
let him die in the name of God, if he will, and impute the cause of it to his 
own fault, lor his presumption and ill behaviour brought him to that imprison- 
ment.” Just about this time the Legislature had intervened. There were 
two sets of legislation, one directed against the tyranny of creditors and the 
hardships of the gaol, and the other directed against dishonest and fraudulent ^ 

debtors. The laws against fraudulent debtors were what were called in those 
days the bankrupt laws. The whole law of bankrupts was an innovation 
grafted on the common law {g). There was considerable controversy about 
this time as to the merits and demerits of statute law. It is as well to note 
the existence of this controversy in passing. 

(e) Literally, that you take to answer. process of exigent (literally that 

The writ was extended to debts, you cause to be taken) by the 

detinue and replevin by the statute sheriff's return, as is used in a writ 

26 Edw. 3, c. 17. The statute is in of acoompt (account).” 

these terms : ” Item, and it is (/) Per Mountague, C. J., in Dive v. 
accorded that such process shall Maningham (1661) 1 PI. Com. 60, 

be made in a writ of debt and 68, 76 E. R. 09, 108-109. 

detinue of chattels and taking of (g) Blackstone, 16tbed., vol. II, p. 479. 
beasts, by writ of Coptoe, and by . 
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LECTURE I. 


Paras. 5. Common law. — Almost the whole of the English law at this period 
5i € consisted of the common law. Writing about it, a great jurist says : That 
ancient collection of unwritten maxims and customs, which is called the 
common law, however compounded, or from whatever fountains derived, had 
subsisted immemorially in this kingdom ; and, though somewhat altered and 
impaired by the violence of the times, had in great measure weathered the rude 
shock of the Norman conquest. This had endeared it to the people in general, 
as well because its decisions were universally known, as because it was found 
to be excellently adapted to the genius of the English nation. In the 
knowledge of this law consisted great part of the learning of those 
dark ages ; it was then taught, says Mr. Seldon, in the monasteries, in the 
universities, and in the families of the principal nobility. The clergy in 
particular, as they then engrossed almost every other branch of learning, so 
(like their predecessors the British Druids)they were peculiarly remarkable for 
their proficiency in the study of the law. Nullm clericus nisi causidicu8(h), 
is the character given to them soon after the conquest by William of 
Malmsbury. The judges therefore were usually created out of the sacred 
order, as was likewise the case among the Normans ; and all the inferior 
offices were supplied by the lower clergy, which has occasioned their successors 
to be denominated clerks to this day ” (t). 

6. Statute law. — The whole foundation of the English law rested upon 
the common law. Lord Coke, known by his celebrated work, “ Coke on 
Littleton,” was a great admire^ of the common law. “ To know,” he says 
what the common law was before the making of any statute, is the very 
lock and key to set open the windows of the statute ” {j). The earliest 
statute law was in some cases a modification of the common law and in some 
an extension of that law. Those statutes were drafted by men *well versed 
in the common law, and they did not therefore provoke any serious opposition 
though the lawyers of those days were by temperament strongly opposed to 
the common law being tampered with by legislation. In course of time, 
however, laxity prevailed. The draftsmen were not competent and their 
knowledge of the common law was not profound. The result was that there 
was bitter criticism both of the statutes and their authors, ‘it is said that 
once a statesman wanted to consult Lord Coke on a point of law, and the 
reply which he made to him was : “ If it be common law, I should be 
ashamed if I could not give you a ready answer ; but if it be statute law, I 
should be equally ashamed if I answer you immediately.” Writing about 
statute law he said : “ But if acts of parliament were after the old fashion 
penned, by such only as perfectly knew what the common law was before the 
making of any act of parliament concerning that matter, as also how far 


{h) Literally, no cleric (t.e., clergy) but (t) Blaokstone, vol. I, pp.16-17. 
* a lawyer. (J) 2 Inst, 308. 



ORIGIN AND HISTORY OF BANKRUPTCY LAW. 


6 


forth former statutes had provided remedy for former mischiefs, and Paras, 
defects discovered by experience; then should very few questions inlaw 69 7 
arise, and the learned should not so often and so much perplex their heads 
to. make atonement and peace, by construction of law, between 

insensible and disagreeing words, sentences, and provisoes, as they now do.” 

• 

The criticism levelled against statute law grew more intense in course 
of time. In 1766 Blackstone, one of the greatest jurists of England, delivered 
ectUres in the university of Oxford, now known as ” Blackstone’s Commen- 
taries on the laws of England.” This great jurist attributed the delays 
of law to statutes. This is what he says : The mischiefs that have 
arisen to the public from inconsiderate alterations in our laws are too 
obvious to be called in question ; and how far they have been owing to 
the defective education of our senators is a point well worthy the public 
attention. The common law of England has fared like other venerable 
edifices of antiquity, which rash and inexperienced workmen have 
ventured to new-dress and refine, with all the rage of modern improvement. 

Hence frequently its symmetry has been destroyed, its proportions distorted, 
and its majestic simplicity changed for specious embellishments and fantastic 
novelties. For, to say the truth, almost all the perplexed questions, almost 
all the niceties, intricacies, and delays (which have sometimes disgraced the 
English, as well as other courts of justice), owe their original not to the 
•common law itself, but to innovations that have been made in it by acts of 
parliament ; overladen with provisoes and additions, and many times on a 
sudden penned or corrected by men of none, or very little judgment in 
law” (jl). 

7. The first statute of bankruptcy —The law of bankruptcy as 
stated abSve is an innovation on the common law. It is entirely a creature of 
statute. The first legislative provision on bankruptcy contained in the Statute 
Book of England was the statute 34 and 36 Hen. 8, c. 4, passed in the year 
1642. By that statute the power of dealing with the bankrupt and his effects 
was vested in the Lord Chancellor and other high officers. The statute was 
directed entirely against fraudulent debtors. The preamble to the statute 
runs thus : Where divers and sundry persons, craftily obtaining into their 
hands great substance of other men’s goods, do suddenly flee to parts un- 
known, or keep their houses, not minding to pay or restore to any their 
creditors, their duties, but at their own wilb and pleasures consume debts 
and the substance obtained by credit of other men, for their own pleasure 
and delicate living, against all reason, equity, and good conscience.” 

The Act is called ” An Act against such persons as do make bankrupt,” 
and it is directed against dishonest debtors ” fleeing to parts unknown, or 
keeping their houses ”• Various derivations have been given of the word 


(j\ ) Blackstone, voL L, p. 9. 
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LECTUBE I. 


Paras. 
» 7 . • 


bankrupt”. According to some it is derived from the Latin worda 
bancus, ” a table or counter of a tradesman, and ** ruptus'* broken, in 
allusion to the custom said to have prevailed in Italian cities during the 
Middle Ages of breaking the table of a defaulting tradesman. According 
to some it is derived from the French words hanque^ ” counter, and 
route, ” a track, signifying that the tradesman has removed his table or* 
counter leaving but a trace behind. Referring to the title of the statute, 
Blackstone says : It is observable that the title of the first English statute 
concerning this offence, * against such persons as do make bankrupt,’ is a 
literal translation of the French idiom, ‘ qui font banque route ” (k). Lord 
Coke preferred the French derivation. He says : We have fetched as weU 
the name as the wickedness of bankrupts from foreign nations ; for banque 
in the French is mensa and a banquer, or exchanger, is^ensarius, and route 
is a sign or mark, as we say, a cart route is the sign or mark, where the cart 
hath gone ; metaphorically, it is taken for him that hath wasted his estate, 
and removed his banque, so as there is left but a mention thereof. Some 
say it should be derived from banque and rompue, as he that hath 
broken his banque or state. In former times, as the name of a bankrupt,, 
so was the offence itself (as hath been said) a stranger to an Englishman, 
who of all nations, was freest of bankruptcy. Neither do we find^ any 
complaint in parliament, or act of parliament made against any English 
bankrupt, until the 34th year of Hen. 8, when the English merchant 
had rioted in three kinds of costlinesses, viz,, costly building, costly diet, and < 
costly apparel, accompanied with a neglect of his trade and servants, and 
thereby consumed his wealth.” 

It will be noticed that the two acts of bankruptcy mentioned in the 
statute are (1) fleeing to parts unknown and (2) keeping house not minding 
to pay creditors. The statute was not confined to traders. Iv applied 
both to traders and non-traders. It continued for about 28 years, and waa 
completely altered by the next statute 1'3 Eliz. c. 7. As to the statute of 
Hen. 8, Lord Hardwicke observed : “ The statute of Hen. 8th has been, 
so much altered by subsequent Acts that it does not deserve any considera- 
tion ; therefore laying that Act out of the case, I will begin with the 13> 
Eliz. cap. 7 ” (1). 

8. 13 Eliz. C. 7. — The next statute of bankruptcy was 13 Eliz. c. 7, 
passed in 1570. That statute, after reciting that the class of persons against 
whom the statute of Hen. 8 was directed was increasing in great numbers, 
and was likely to increase further, and that it was desirable to make a plain 
declaration as to who should be deemed to be a bankrupt, defines a bankrupt 
in the following terms : “ If any merchant, or other person, using or 

(k) Blaokstone’s Commentaries, Vol. I (1) Brondey v. Cfoodere (1743) 1 Atk.. 

2, p. 472, f. n. I 75, 77, 26 £. R. 49, 50. 
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exercising the trade of merchandize, by way of bargaining, exchange, Pana». 
rechange, bartry, chevisance, or otherwise in gross or by retail, or seeking 8-10 
his or her trade or living , by buying and selling, and being subject 
born of this realm, or any of the Queen’s dominions, or denizen, 

•sithence the first day of this present parliament, hath or at any time 
hereafter shall depart the realm, or begin to keep his or her house or 
houses, or otherwise to absent him or herself, or take sanctuary, or 
auffer him or herself willingly to be arrested for any debt or other thing 
not growing or due for money delivered, wares sold, or any other just or lawful 
course, or good consideration or purposes, hath or will suffer him or herself 
to be outlawed, or peld him or herself to prison, or depart from his or her 
dwelling house or houses, to the intent or purpose to defraud or hinder any 
of his or her creditors, being also a subject born, as is aforesaid, of the just 
debt or duty of such creditor or creditors, shall be reputed, deemed and taken 
for a bankrupt.” 

9, Appointment of Commissioners. — The statute of Elizabeth is 
the real foundation of the English law of bankruptcy. The statute of 
Henry VIII invested the Lord Chancellor and other high officers with 
power over the person and property of the bankrupt. By the statute of 
Elizabeth, the Lord Chancellor was empowered to appoint “ such wise and 
honest discreet persons as to him shall deem good ” to be commissioners 
with power to take such order as they should think fit with the body and 
property of bankrupts and to seize their property and distribute it rateably 
amongst the creditors. Under this statute the Lord Chancellor assumed to 
himself the power of superintendence over the proceedings under a 
commission, and there was no appeal from his decision. “The 
ChancelUr’s judgments in bankruptcy cannot be appealed from, because 
they are in general precisely like special cases in the courts of law, and 
where the jurisdiction is mentioned by the legislature, it is given to the 
chancellor and not to the court of chancery, and therefore in many cases 
in which he decides against a party, he gives him liberty to bring an 
action or to try the question by an issue or a special case, so that it may 
be decided 7)y the courts of law. If it is an equitable question of impor- 
tance, he gives leave to file a bill, which may, if necessary, be carried 
to the House of Lords ” (m). There was also an appeal then from the deci- 
sion of the Courts of law to a Court of Error and ultimately to the House of 
Lords. 

10. 13 Eliz. c. 7 confined to traders only.— The statute of Henry 
YIII was directed against all debtors whether traders or not. The 
statute of Elizabeth applied only to traders. This distinction between 
traders and non-traders continued up to 1861. The reason why bankruptcy 


{m) Christian’s Bankrupt Law, Vol. 2, p. 23. 
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plfurat. law was not extended to non-traders is thus stated by Blackstone : But 
Mf 11 still they [the laws of England] are cautious of encouraging prodigality and. 
extravagance by this indulgence to debtors ; and therefore they allow the 
benefit of the laws of bankruptcy to none but actual traders ; since that set 
of men are, generally speaking, the only persons liable to accidental losses,.^ 
and to an inability of pa]dng their debts, without any fault of their own. 
If persons in other situations of life run in debt without the power of payment^ 
they must take the consequences of their own indiscretion, even though they 
meet with sudden accidents that may reduce their fortunes : for the law 
holds it to be an unjustifiable practice for any person but a trader to 
encumber himself with debts of any considerable value. If a gentleman, or 
one in a liberal profession, at the time of contracting his debts, has a sufficient 
fund to pay them, the delay of payment is a species *of dishonesty, and a 
temporary injustice to his creditor : and if, at such time, he has no sufficient 
fund, the dishonesty and injustice is the greater. He cannot therefore 
murmur, if he suffers the punishment which he has voluntarily drawn upon 
himself. But in mercantile transactions the case is far otherwise. Trade 
cannot be carried on without mutual credit on both sides ; the contracting of 
debts is therefore here not only justifiable, but necessary. And if by 
accidental calamities, as by the loss of a ship in a tempest, the failure of 
brother traders, or by the non-pa 3 anent of persons out of trade, a merchant 
or trader becomes incapable of discharging his own debts, it is his misfortune . 
and not his fault. To the misfortunes therefore of debtors, the law has 
given a compassionate remedy, but denied it to their faults : since, at the 
same time that it provides for the security of commerce, by enacting that 
every considerable trader may be declared a bankrupt, for the benefit of his 
creditors as well as himself, it has also (to discourage extravagance) declared, 
that no one shall be capable of being made a bankrupt, but only a trader; nor 
capable of receiving the full benefit of tl^e statutes, but only an industrim» 
trader ” (n). 

11. 21 Jac. 1, C. 19« — In 1623 another statute was passed being 
21 Jac. 1, c. 19. That statute after reciting that the number of bankrupts 
was increasing every day and that frauds and deceits were invented and 
practised for the avoiding and eluding the penalties of the good laws in that 
behalf already made and the remedy by them provided,” declared that the 
laws made against bankrupts should be in all things largely and beneficially 
construed and expounded for the aid, help and relief of the creditors It 
was also provided by the same Act that unless it appeared to the commission- 
ers that the inability of the bankrupt to pay his or her debts arose from 
some casual loss he or she should, upon conviction by indictment of such 
misconduct, be set upon the pillory in some public place for the space of 
two hours and have one of his or her ears nailed to the pillory and cut off. 


(n) Blackstone, Vol. II, pp. 473-474. 
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12. 4 Ann* C. 17. — The policy of the bankruptcy law continued Para* 12< 
to be the same until the reign of Queen Anne. In 1706 a statute was passed 
being 4 Ann. c. 17, which enabled a bankrupt, if he surrendered all his 
property and otherwise conformed to the requirements of the bankruptcy 
Ikw, to obtain an order of discharge called a certificate of conformity.” 

• The certificate had to be confirmed by the Lord Chancellor. The effect of 
the certificate of conformity was to discharge the person of the bankrupt 
and his after-acquired property from all debts owing by him at the time of 
his bankruptcy. The debtor was no longer left to the mercy of his creditors 
and the law of bankruptcy assumed a new phase. At the same time it was 
provided that if a bankrupt wilfully omitted to surrender himself to the 
commissioners and to submit himself for examination or if after voluntarily 
surrendering himself omitted to make a full discovery of his property and to 
deliver it to, the commissioners, he should suffer as a felon without the 
benefit of clergy ”. This was the first statute which introduced the punish- 
ment of death for omitting to surrender to the commissioners or for concealing 
property. It was not until 1820 that the punishment of death was changed 
into one of transportation for life or for a term not less than seven years, 
or to imprisonment with or without hard labour for a term not exceeding 
sevefi years (o). 

It seems that the wise, and honest and discreet persons ” who were 
appointed commissioners by the Lord Chancellor used to eat and drink at 
their meetings and the meetings of creditors at the cost of the bankrupt’s 
estate. This appears from a clause at the end of the statute, which, after reciting 
the civil practice, provided that if any commissioner spent any part of the 
estate in eating or drinking, he should not be again appointed commissioner 
under the bankrupt statutes. That clause is as follows : ** And whereas 
commissions of bankrupts have been often executed with great expense 
in eating* and drinking at the meetings of the commissioners, or some of them, 
therein named, to the great prejudice of the bankrupts and their creditors; 
be it further enacted by the authority aforesaid, that there shall not be 
paid or allowed by the creditors, or out of the estate of the bankrupts, any 
monies whatsoever for expenses in eating or drinking of the commissioners, 
or of any ot]}er persons at the times of the meetings of the said commissioners, 
or of any of the creditors, or others, in order to execute or prepare matters 
for the execution of such commissions; and if any person or persons named, 
or to be named, as a commissioner or commissioners in any such commission, 
shall order any such expense to be made, or eat or drink at any such meeting, 
at the charge of the creditors, or out of the estate of such bankrupts, every 
such commissioner so offending, shall be disabled for ever after to act as 
a commissioner in such or any other commission founded on the statutes 
made against bankrupts ” (p). 


(o.) See para. 721. 

<p) 4 Ann, o. 17» at the end of the 


statute. 
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13. 5 Ann. C. 22. — By another statute passed in 1706, the consent of 
a specified majority of creditors was made necessary before a certificate of 
conformity could be granted. By the same statute provision was also made 
for the appointment of assignees by the creditors, and the commissioners 
were required, on such appointment, to assign the bankrupt’s estate to the 
assignees for the benefit of the creditors. Power was also given to the 
assignees to compound with the debtors of the bankrupt. It was also provided 
that no commission should issue unless the debt of the petitioning creditor or 
creditors amounted to a specified sum. 

14. 5 Geo. 2, C. 30. — 1732 another Act was passed which was 
called “An Act to prevent the committing of frauds by bankrupts.” 
This Act was “ little more than a transcript, with some Improvement, of the 
two Acts of Anne, which, being only temporary, had been continued by 
various enactments through the reign of George I. ; so that, though nominally 
bearing the more recent date of the reign of George IL, yet, in fact, the 
Bankrupt Law had been administered with little alteration or improvement 
from 1706, till Sir S. Eomilly undertook to effect some amendments in it, 
in the year 1806. That eminent person, from his great practice in bankruptcy, 
had become fully acquainted with the imperfections of the system, and wabted 
not the inclination to introduce a vigorous and comprehensive measure of 
reform. But Sir S. Romilly had fallen on times when extensive plans of 
improvement were usually met with jealousy and distrust ; nor were his 
high character and great attainments ever able to inspire that confidence, 
without which it is in vain to advocate the soundest measures of wisdom and 
beneficence. The full extent, therefore, of the reform which he effected, was 
comprised in the two statutes of the 46 Geo. 3 and the 49 Geo. 3, which, 
though they contain some provisions of considerable value, yet had been so 
much altered in their progress through Parliament, that he is said* to have 
never been much pleased at their passing by his name. While Sir S. Romilly 
was thus amending the detail of a vicious code, a comprehensive view of it 
was published by Sir W. D. Evans, (afterwards Recorder of Bombay), under 
the title of A Letter on a Revision of the Bankrupt Laws, This valuable little 
work, at once highly scientific and practical, pointed out almosj^ every evil 
which then existed, and suggested almost every remedy or improvement 
which has since been adopted. It is pleasing to observe the triumph which 
honesty and good sense are enabled in time to obtain over all the clamours of 
intolerance and prejudice, and over all the resistence which the indolence and 
timidity of some and the interested opposition of others, are sure to interpose. 
The pamphlet of the retired and unobtrusive provincial barrister, though at 
first coldly received, yet gradually excited the interest and gained the 
confidence of the public ; and much of what is valuable in subsequent 
legislation has been taken from its suggestions. Thus we may trace soine of 
the excellent provisions of the Act of 1831 to the Letter of 1810 ; as, the 
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constitution of a better tribunal ; the issuing the process in bankruptcy Parai* 
without the personal interference of the Great Seal ; and the appointment of 14^*16. 
Assignees, receiving a compensation out of the estate for their labours and 
vigilance. Sir W. Evans appears, both from this and his other publications, ^ 

^to have been much versed in the Civil Law. He had escaped that master- 
vice of English lawyers, the habit of looking only to the system under which 
they are educated : he had none of the narrow spirit of undervaluing the codes 
of other nations, and treating the study of them as a matter of ingenious 
speculation, but of no practical utility. He first suggested the principle of 
Voluntary Cession : which was a startling subject at a time when every thing 
like a friendly commission was considered as a badge of fraud, but which is, 
nevertheless, founded on the soundest principles of mercantile expedience and 
abstract justice, and Vhich, accordingly, found its way into our code fifteen 
years afterwards, in the act of the 6 Geo. 4 (y). 

15. 6 Geo. 4, c. 16.~-In 1825 all previous enactments relating to 
bankruptcy were repealed and a consolidating statute was passed, being 
6 Geo. 4, c. 16. This statute authorised for the first time the issue of a 
commission at the instance of a creditor upon a declaration of bankruptcy 
by the debtor. It was the precursor of the provision in the Bankruptcy 
Act, 1849, which allowed a debtor to petition for an adjudication against 
himself (r). Prior to the Act of 1825 it was considered fraudulent for a 
debtor to procure his own bankruptcy. 

16. Procedure. — Until the establishment of a Court of Bankruptcy in 
1831 proceedings in bankruptcy were commenced by a petition to the Lord 
Chancellor by a creditor or creditors. The debt, or where there were two 
or more creditors, their aggregate debts, must amount to a specified sum. 

The debt tad to be proved by an affidavit. A commission was then issued by 
the Lord Chancellor. The commissioners then met and took an oath for 
the due execution of their commission. The commissioners determined 
whether the debtor was a trader and whether he had committed an act of 
bankruptcy. If these facts were proved, the debtor was declared a bankrupt. 

The estate o^ the bankrupt was assigned to assignees chosen by the creditors, 
and it vested in them for the benefit of the creditors. The commission- 
ers had the power of appointing interim assignees. The bankrupt had then 
to surrender himself and all his estate to the commissioners. The bankrupt, 
his wife and all other persons who could give evidence touching the affairs 
of the bankrupt were then examined by the commissioners. If any of 
these persons refused to answer, the commissioners could commit him or 
her to prison, but the commissioners were required in that case to specify 
in the warrant of commitment the question which the witness refused to 
answer. If any gaoler permitted any such person to escape, he was to 

(q) Henley's Bankrupt Law, 3rd ed., 
pp. iv-vi. 


(r) B. A., 1849, s. 86. 
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forfeit 6002. to the creditors. If the bankrupt made a full disclosure of his 
property and conformed in all respects to the directions of the law, a cer- 
tificate of conformity was granted to him. If any question arose on the 
interpretation of the statutes, it was decided by the common law Courts. 
Questions which were strictly within the province of the Court of Chancery, 
such as the distribution of partnership assets on the bankruptcy of partners,* 
were decided by the Court of Chancery. Thus in Ex parte Crowder (s), 
decided in 1715, a joint commission was issued against two partners. A 
question arose as to the respective liabilities of the joint estate and the 
separate estates, and it came up before the Court of Chancery. In that case 
the Lord Chancellor directed as follows : — as the joint or partnership estate 
was in the first place to be applied to pay the joint or partnership debts, 
so in like manner the separate estate should be in the first place to pay all 
the separate debts ; and as separate creditors are not to be let in upon the 
joint estates until all the joint debts are first paid, so likewise the creditors 
to the partnership shall not come in for any deficiency of the joint estate, 
upon the separate estate, until the separate debts are first paid.” This is 
precisely the rule laid down in the Presidency-towns Insolvency Act, 
sec. 49 (4) and the Provincial Insolvency Act, sec. 61 (4). ^ 

17. Court of Bankruptcy. — In 1831 an important alteration was made 
in the machinery for the administration of the estates of bankrupts. A 
permanent Court of Bankruptcy was established in that year by 1 and 2 
Will. 4, c. 56. The Court was to consist of four judges and six commissioefers 
and it was constituted a Court of law and equity. The judges or any three 
of them were to form a Court of Review. A fiat was substituted for the com- 
mission, and the commissioners were to proceed on the fiat as if it was a com- 
mission of Bankrupt under the Great Seal. The system of official assignees 
was introduced and one of them was to be appointed to act in liach bank- 
iruptcy. The bankrupt’s estate vested, in the official assignee jointly with 
the assignees chosen by the creditors. I^o deed of assignment was necessary, 
and the estate vested in the assignees by virtue of their appointment. The 
Court of Review was abolished in 1847 and its jurisdiction was transferred 
to the Court of Chancery. Bankruptcy business in England is now adminis- 
tered by a Judge of the High Court specially appointed for the purpose by 
the Lord Chancellor and in the rest of England by County Court 
Judges. 

18. Subsequent Bankruptcy Acts— The most important 
bankruptcy statutes were those passed in 1849, 1869, 1883 and 1914. 
The principal changes introduced by those Acts will be considered in 
their proper place in the course of these Lectures. Here it suffices to say 
that the certificate of conformity was abolished in 1861 and an 


Paras. 

1M8 


(a) (1715) 2 Vem. 706, 23 £. B. 1064. 
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order of discharge was substituted for it. The institution of commissioners Paras* 
was finally abolished in 1869. The institution of official assignees was 18, 19 
also abolished in 1869. By the Bankruptcy Act, 1869, it was declared that 
the persons chosen by the creditors as assignees should be designated by 
the title of trustees in bankruptcy by which name they are still known. 
Procedure by fiat was abolished in 1849 and a petition for adjudication of 
bankruptcy was substituted, and orders of adjudication were made on such 
petitions. The Bankruptcy Act, 1883, introduced a new provision by which the 
Court, instead of making an adjudication order, was required to make a re- 
ceiving order. This provision is retained in the Bankruptcy Act, 1914, which 
is the Act now in force in England. The object of making a receiving order 
is to give an opportunity to the creditors to decide whether the estate 
should be wound up ^in bankruptcy or under a composition or scheme of 
arrangement. If after a receiving order is made the creditors at the first 
meeting or any adjournment thereof by ordinary resolution resolve that 
the debtor be adjudged bankrupt or pass no resolution, or if the creditors 
do not meet or if a composition or scheme is not approved within fourteen 
days after the conclusion of the examination of the debtor or such further 
time as the Court may allow, the Court is required to adjudge the debtor 
bankrupt ; but if a composition or scheme is approved by the creditors, 
the ‘receiving order is rescinded. 

19. Court for the Relief of Insolvent Debtors.— The various 
earlier statutes that were passed from time to time were confined to 
traders. No adequate protection was given to insolvent non-traders. 

In 1838 an Act was passed by which a Court was established for giving 
relief to insolvent non-traders called the “ Court for the Relief of 
Insolvent debtors ” (<). In 1844 the Act was amended by 7 and 8 
Viet. c. ^6 and provision was also made for a protection order by 6 
and 6 Viet. c. 116. Under these Acts the debtor obtained pro- 
tection against arrest, but his after-acquired property remained liable for 
his debts. The Bankruptcy Act, 1861, made all debtors, whether traders 
or non-traders, liable to bankruptcy and abolished the Court for the Relief 
of Insolvent!^ debtors. Discussing this subject a learned writer says : 

There seems indeed no good reason why any difference should exist 
as to the administration of justice in the case of persons who are engaged in 
trade and those who are not ; and there is, no good reason why one man 
should not be compelled to pay his debts or distribute his assets among his 
creditors as well as another, nor why aU should not be subject to the same 
process of compulsion ; but the distinction between persons in trade and 
those not so has nevertheless much to be said in its favour, not indeed when 
insolvency has once been established, but as. to the prima facie tests of 


(t) 1 and 2 Viet. o. 110. 
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Ptfas. insolvency in the different cases. For instance, a person in trade is bound 
19, 20 by the very course of his business to make provision for meeting his debts 
at fixed dates and a fixed place; if, therefore, a trader absents himself 
from his shop or counting-house, and leaves no provision for meeting his 
liabilities as they fall due, it may reasonably be assumed that he intends to 
defeat or delay his creditors, and that he is practically insolvent : so also 
if he goes abroad, leaving no means of getting at him readily, and not having 
made provision for the payment of his debts in his absence : but if a private 
gentleman happen to go abroad, leaving some of his tradesmen unpaid, and, 
from not expecting to be called on to pay in his absence, has left no provi- 
sion for meeting such calls if made, that is obviously not prima facie evidence 
that the gentleman in question is even embarrassed in his means ; there are 
in such a case no grounds for superseding the ordinary process of the courts 
of law and equity, and no foundation in reason for the bankrupt jurisdic- 
tion. It seems reasonable therefore that the distinction should be preserved 
for this purpose, as it has been in fact ; and that a different list of acts of 
bankruptcy should be established in the case of traders and those not in 
trade ; that is to say, some acts, which could not properly be esteemed acts 
of bankruptcy in the case of persons not in trade, may still be safejy con- 
sidered such in the case of traders ; and where these specific acts of bank- 
ruptcy are concerned, of course proof of the trading would form a condition 
precedent to the exercise of the court’s jurisdiction” (u). 

20. Insolvency law in Presidency-towns.— The first Insolvency 
Courts in the Presidency-towns (v) were established by the statute 9 Geo. 4, 
c. 73, passed in the year 1828. The Courts were called “ Courts for the Relief 
of Insolvent Debtors They were separate Courts and they were all 
Courts of Record. Any person aggrieved by an order of the Court for the 
Relief of Insolvent Debtors had a right to make a petition to th^s Supreme 
Court, and the Supreme Court had the power after hearing the parties to make 
such order on the petition as it thought just and the order was binding upon 
the parties and upon the Court for the Relief of Insolvent Debtors. 

The officers of the Insolvent Debtors Court were appointed by the 
Supreme Court. One of such officers was the Common 
a petition for adjudication was presented by a creditor and an order of adjudi- 
cation was made, the property of the insolvent vested in the Common Assignee 
by virtue of the order. Provision was also made for interim protection 
orders. The Act was partly on the lines of the English Bankruptcy Acts 
and partly on the lines of the English Acts for the Belief of Insolvent 
Debtors. 

The Act of 1828 was to be in force only up to Ist March 1833. It was, 
however, continued by 2 and 3 Will. 4, c. 38, until 1st March 1836. 

(u) Griffith on Bankruptcy, pp. 2-3. Bombay. 

(v) That is Calcutta, Madras and 
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The Act of 1828 was amended in certain respects in 1834 by 4 and 6 
Will. 4, c. 39. Both the original and the amending Acts were continued by 
subsequent legislation until 1848. 

21, Indian Insolvency Act, 1848. — In 1848 the previous enact- 
ments were repealed and an Act was passed called the Indian Insolvency 
Act, being 11 and 12 Viet., c. 21. The Act preserved the distinction between 
traders and non-traders in certain respects which are noted in their proper 
place in the following Lectures. By this Act the Courts for the Relief of 
Insolvent Debtors established by the Act of 1828 were continued, but the 
Court was to be held before a Judge of the Supreme Court (w), 

22. High Courts Act and Letters Patent.— In 1861 an Act was 
passed being 24 and 25 Viet., c. 104. By that Act the Supreme Courts were 
abolished and High Courts were established in India. By sec. 11 of that 
Act it was provided as follows: — 

“ Upon the establishment of the said High Courts in the said Presi- 
dencies respectively all provisions then in force in India of Acts of Parliament, 
or of any orders of Her Majesty in Council or charters, or of any Acts of the 
Legislature of India, which at the time or respective times of the establish- 
ment of such High Courts are respectively applicable to the Supreme Courts 
at Fort William in Bengal, Madras and Bombay respectively, or to the Judges 
of those Courts, shall be taken to be applicable to the said High Courts, and 
to the Judges thereof respectively, so far as may be consistent with the pro- 
visions of this Act and the Letters Patent to be issued in pursuance thereof 
and subject to the legislative powers in relation to the matters aforesaid 
of the Governor General of India in Council.” 

The Insolvency Courts still continued to be Separate tribunals and 
were not afffected by the Act of 1861 except that a Judge of the High 
Court was to preside over such Court. By clause 17 of the Letters 
Patent of 1862, it was provided that the Court for the Relief of Insolvent 
Debtors in each of the three Presidency-towns should be held before one of 
the Judges of the High Court, and that the High Court and any such Judge 
thereof should Ijjave and exercise, whether within (yr without the Presidency y 
such powers and authorities with respect to original and appellate jurisdic- 
tion and otherwise as are constituted by the laws relating to insolvent debtors 
in India. 


(w) Act 28 of 1865 provided for the 
speedy liquidation of the estates 
of insolvent traders in Bombay. 
Power was given under that Act to 
the creditors to resolve in certain 
events that the estate of an insol- 
. vent trader ought to be wound up 
under the management of trustees. 
. Upon such resolution beiz^ passed 


and application was made to the 
•Court for winding up the estate in 
the terms of the resolution, and an 
order was made by the Court vest- 
ing the estate of the insolvent in 
trustees appointed by the credi- 
tors. This Act was repealed by 
Act 80 M 868 . 


Paras. 
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On the 28th December 1865, the Amended Letters Patent were granted, 
22,23 the object being to make further provision respecting the constitution of 
the High Courts and the administration of justice by those Courts. The 
principal alteration introduced by the Amended Letters Patent was that a 
High Court in the exercise of its insolvency jurisdiction could no longer 
exercise any of its powers within or without the Presidency ” as it 8id 
under the Letters Patent of 1862, but could do so only mthin the 
Presidency, 

23. Presidency-towns Insolvency Act, 1909.—Early in the 
twentieth century it was realised that the Indian Insolvency Act, 1848, had 
become antiquated, and it was decided to make a new law on the lines of the 
English Bankruptcy Acts. That Act of 1848 was accordingly repealed and a 
new Act was passed in 1909, being the Presidency-towns Insolvency Act based 
on the Bankruptcy Act, 1883, and the Bankruptcy Act, 1890. The main 
defects of the Indian Insolvency Act, 1848, were that the Act was more for 
the benefit of the debtors than for the benefit of the creditors. The provisions 
for the discovery of the insolvent’s property were inadequate and the burden 
of proving misconduct on an application by the insolvent for his discharge 
rested entirely on the creditors. The powers of the Official Assignee were 
very limited. He merely collected assets and he had no power to intervene 
in any proceedings. By the new Act large powers are given to the Courts 
to compel the discovery of the insolvent’s property. By sec. 79 the Official 
Assignee is required to investigate the conduct of the insolvent and to report 
to the Court upon any application for discharge, stating whether there is 
reason to believe that the insolvent has committed any insolvency offence 
or any of the offences mentioned in secs. 421 to 424 of the Indian Penal Code 
in connection with his insolvency or which would justify the Court in re- 
fusing, suspending or qualifying an order for his discharge. The report of • 
the Official Assignee is to be prirm fq^ evidence and the Court may presume 
the correctness of any statements contained therein. The Official Assignee 
is also required to take such part and give such assistance in relation to the 
prosecution of any fraudulent insolvent as the Court may direct. Provision 
is also made to enable insolvency proceedings to be taken by or against a 
firm in the name of the firm. 

The Indian Insolvency Act, 1848, was an Act of the British Parliament. 
Under sec. 7 of that Act, on the making of a vesting order the property 
of the insolvent wherever situate vested in the Official Assignee. The 
vesting order operated as a statutory transfer of immovable property situate 
not only within British India but also within the British Empire 
outside British India. The order, however, could not operate as a statutory 
transfer of immovable property situate in a foreign country unless it was 
specially recognized by the law of the foreign country in which the property 
was situate. By sec. 17 also of the Presidency-towns Insolvency Act, on the 
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making of an order of adjudication the property of the insolvent wherever Pans, 
situate vests in the Official Assignee. The Act, however, is an Act of the 23, 24 
Indian Legislature, and an order of adjudication made under it cannot 
operate as a statutory transfer of immovable property situate outside British 
India. Again an order of discharge under the Indian Insolvency Act, 1848, 

* operated throughout the British Dominions. An order of discharge undei 
the Presidency-towns Insolvency Act can have no such effect. Both these 
drawbacks were considered by the Legislature before passing the Presidency- 
towns Insolvency Act, and on the whole it was thought desirable to pass 
that Act instead of waiting for an indefinite period for a new Act from the 
British Parliament. Events have shown, as it then was believed, that no 
serious difficulties have arisen under either head. 


24. Insolvency law in the mofussil.— Dr. Whitley Stokes says in 
his Anglo-Indian Codes (x) that the Code of Civil Procedure, 1859, “ con- 
tained a germ, but only the germ, of an insolvent law ”, but it is difficult to 
find any trace of any such law in that Code. A mere provision that when a 
sale takes place under a decree the proceeds should first be applied in paying 
the whole of that decree and then be distributed rateably among the other 
creditors, or a provision that a debtor who has been arrested may apply for 
discharge on giving up all his property, and that if the Court discharged him 
his person was not to be arrested again under the same decree, and that the 
decree-holder was to be paid out of the proceeds of the property, cannot 
be said to be a germ of an insolvent law. Under that Code even if the judg- 
ment-debtor surrendered the whole of his property to the Court he was not 
protected as against any debt other than that for which he had been arrested. 
The first attempt to introduce insolvency law into the provinces was made 
in 1877 (y). Some fifteen rules were framed and incorporated in Chapter 
20 of the ^ode of Civil Procedure, 1877, and power was givento District Courts 
to entertain insolvency petitions and to make orders of discharge. Those 
rules were contained in secs. 344 to 360 of that Code and they were reproduced 
with some alterations in Chapter 20 of the Code of Civil Procedure, 1882. In 
1907 the first Provincial Insolvency Act was passed containing about fifty- 
six sections. The Act contained a simple but fairly complete procedure in 
insolvency Adapted to the provincial Courts. The Act of 1907 was repealed 
by the Provincial Insolvency Act, 1920, which is the Act now in force. 

The Provincial Insolvency Act, 1920, abolished the debtor’s right to be 
released from prison, if he ^ was in prison at the date of the order of 
adjudication, which was conferred upon him by sec. 16 of the Provincial 


{X) VoL2,p.418. 

ly) Under the Punjab Laws Act, 1872, 
the property in the Punjab of 
debtors who have, by an order 
under the Act, been declared insol- 
vent does not vest in any person. 
The Court is entrusted by s. 27 


with merely administrative powers 
with regara to it : Official Aaai^ 
gnee, Bombay v. BcgiHrar, Small 
Cause Court, Amritsar (1910) 
37 I. A. 86, 37 Cal. 418, 6 I. 0. 
273. 


■§304 



18 


LECTUBE I, 


Paras. Insolvency Act, 1907. That section .provided inter alia that on the making 

2i>26 of an order of adjudication the insolvent, if imprisoned for debt, shall be 

released, and thereafter except as provided by that Act, no creditor to whom 
the insolvent was indebted in respect of any debt provable under the Act 
shall during the pendency of the insolvency proceedings have any remedy 
against the property or person of the insolvent in respect of the debt. The* 
privilege thus conferred by the Act of 1907 was taken away by the Act of 
1920, and two new sections were substituted ( 2 ), one of them providing for 
his release from arrest before adjudication and the other providing for a 
protection order after adjudication. 

25. Bankruptcy offences. — There is one very important distinction 
between the English law and the Indian law and that is as to bankruptcy 
offences. Under the English law the burden of provipg that the bankrupt 
had no intent to defraud rests upon the bankrupt. This is a very salutary 
rule and it does not involve any hardship on the bankrupt for he is in a posi- 
tion to know of the circumstances which go to establish his innocence. This 
is in accordance with the provisions of sec. 106 of the Indian Evidence Act, 
1872, which provides that when any fact is especially within the know- 
ledge of any person the burden of proving that fact is upon him. In India, 
the burden of proving fraudulent intent is on the prosecution, and this, it 
seems, is the main reason why there are so few prosecutions for bankruptcy 
crimes in this country. It is worth considering whether the English rule of 
evidence should not be introduced into India. 

26. Questions of title. — In England a distinction has been made 

between claims arising out of the bankruptcy and claims not arising out of the 
bankruptcy. A claim arises out of the bankruptcy, where, but for the actual 
bankruptcy, the transaction would not have been impeached, e,g,, a volun- 
tary settlement or a transfer by way of fraudulent preference. In tjie matter 
of such claims the trustee in bankruptcy has, by the operation of the bank- 
ruptcy law, a higher title than the bankrupt. A money claim or a claim 
to property which the bankrupt has against third persons is a claim which 
does not arise out of the bankruptcy. In the matter of such claims the trus- 
tee in bankruptcy has no higher title than the . bankrupt. He can claim only 
such rights as the bankrupt himself would have had. t 

Every Court possessing jurisdiction in bankruptcy has full power to 
decide all questions arising out of the bankruptcy, where the trustee claims 
by a higher title than the bankrupt, but even this jurisdiction is not exclusive, 
and in a proper case the matter is left to the ordinary tribunals, as where 
the amount at stake is large or questions of character are involved. 
The last English case, it is believed, in which this was done was Sharp V. 
McHenry (a). In that case a mortgagee commenced an action in the Chan- 
cery Division against the trustee in bankruptcy for an account of what was 

(*) Prov. I. A., (1920) as. 23, 31. 1 (a) (1887) L. T. 747. 
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due to him on the security of a bill of sale, and to enforce the security by Para. 2 $ 
foreclosure or sale. The trustee applied for a stay of the action on the ground 
that the same questions would have to be determined on the hearing of the 
application as those which arose in the action, namely, whether the bill of 
sale was or was not fraudulent and void, and that such questions would be 
better tried in the Court of Bankruptcy than in the Chancery Division. The 
motion was heard by Kay, J., and the learned Judge refused to grant a stay. 

The learned Judge referred to a number of cases all considered in paragraphs 
69 and 62C below, and held that the jurisdiction of the Court of Bankruptcy 
even as to cases in which the trustee claimed by a paramount title was not 
exclusive, and that the amount involved being a very large one and issues 
having been already raised, the action should be allowed to proceed. In 
India it has been held»that the Insolvency Court alone has jurisdiction in 
matters arising out of the insolvency, and that no suit lies in a civil Court 
to set aside a voluntary settlement or a transfer by way of fraudulent 
preference. 

Where the trustee claims only the same right as the bankrupt would 
have had, the general rule is that the Court of Bankruptcy will not exercise 
jurisdictCion as against a stranger to the bankruptcy unless he submits to 
the jurisdiction. Hence mere money claims by the trustee in bankruptcy 
will not be entertained by the Court of bankruptcy, not because the Court has 
no jurisdiction to entertain them, but because as a general rule it is not 
expedient that it should do so. 

* Sec. 7 of the Presidency-towns Insolvency Act, as it stood before 
amendment, was based on sec. 72 of the Bankruptcy Act, 1869, and sec. 

102 (1) of the Bankruptcy Act, 1883. Under that section the High Courts 
of Calcutta ^nd Bombay followed the English practice and refused to assume 
jurisdiction in the matter of claims not arising out of the insolvency. The 
Hi^ Court of Madras, on the other hand, assumed jurisdiction even in matters 
not arising out of the insolvency, not because it did not recognise that the 
insolvency Court had a discretion under the section to exercise jurisdiction 
in such cases, but because it thought that it was in the interests of the credi- 
tors that claidis even of that character should be adjudicated on by the 
Insolvency Court. In one case it was held that it had the power to adjudi- 
cate on claims relating to immovable property situate in any part of the 
Madras Presidency. In another case it was held by a Full Bench that a 
Judge sitting in insolvency had the power to issue a summons called a 
^‘garnishee summons” upon a debtor of the insolvent though the debtor 
resided and carried on business in Calcutta. These decisions were pro- 
ductive of great hardship and on the recommendation of the Civil Justice 
Committee sec. 7 was amended by Act 19 of 1927 by adding a proviso which 
BB,yB that ” unless all the parties otherwise agree, the power hereby given 
shall, for the purpose of deciding any matter arising under sec. 36, 
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Pun. 26 ^ exercised only in the noianner and to the extent provided under that sec- 
tion Sec. 36 of the Act empowers the Court to summon before it for ex- 
amination any person supposed to be indebted to the insolvent or known or 
suspected to have in his possession any property belonging to the insolvent. 
Under sub-secs. (4) and (5), before they were amended, the Court had power, 
if it was satisfied that such person was indebted to the insolvent, to order hun 
to pay to the Official Assignee the amount in which he was indebted, and 
if it was satisfied that any such person had in his possession any property 
belonging to the insolvent, to order him to deliver it to the Official Assignee. 
Sub-secs. (4) and (6) were also amended by the same Act and the Court has 
no longer power to direct any person to make any payment to the Official 
Assignee unless he admits the debt or to deliver any property to the 
Official Assignee unless he admits possession of the ^property. 

The proviso to sec. 7 is not happily worded. Suppose that a person 
is examined under sec. 36 in respect of a voluntary settlement or a transfer 
by way of fraudulent preference, and he does not admit the claim of the 
Official Assignee. Has the insolvency Court no power to decide the claim 
unless such person consents to the claim being tried by that Court ? If the 
proviso is construed literally, the Insolvency Court can have no power to 
determine the question, the matter being one arising under sec. 36 within 
the meaning of the proviso. It is difficult to believe that such a result was 
intended by the Legislature, The proviso, it is believed, relates only to 
claims not arising out of the insolvency. It does not, however, include all 
such claims but only such claims as arise for decision under sec. 36 of the Act. 
No claim, however, can arise for decision under that section unless the person* 
against whom the claim is made has been previously examined by the Court, 
and the proviso does not cover cases of claims against third persons who have 
not been examined under that section. The result is that in t^e matter of 
claims against third persons who have not been examined under sec. 36, the 
Insolvency Court may decide such claims even if they may be money claims, 
for it has the power to do so under the first part of sec. 7, unless, following 
the English practice, it refuses in the exercise of its discretion, to assume 
jurisdiction in such cases. It may be observed that at one time it was 
proposed to draft the proviso on the lines of the proviso to sec. 105 (1) of the 
Bankruptcy Act, 1914. The proviso to sec. 105 (1) contains the technical 
expression ‘‘ claims not arising out of the bankruptcy,” and this probably 
was the reason why the proviso to sec. 7 was drafted in its present form. 

In a recent case a Full Bench of the Madras High Court held that where 
a person alleged to be indebted to the insolvent is examined under sec. 36, 
but denies liability and does not agree to the matter being tried by the Insol- 
vency Court, the only remedy open to the Official Assignee is by way of suit, 
but if he is not examined under that section, the Insolvency Court has power 
to decide the claim, though it may, in the exercise of its discretion, refuse 
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to try it if the amount at stake is a large one and difficult questions are Paras* 
involved (6). In the course of his judgment, Beasley, J., said : “ The proviso 26, 27 
sajrs * for the purpose of deciding any matter under sec. 36,’ and sec. 

36 d^ls with the elimination of persons suspected of being indebted to the 
insolvent. In all such matters, the Court has no jurisdiction under sec. 7 
to* deal with them, unless the garnishee admits bis indebtedness.” It is 
submitted that it is not correct to say that the Court has no jurisdiction ” 
under sec. 7. It has the jurisdiction or power^ and that is conferred by the 
first part of sec. 7, but that power is mt to he exercised for the purpose of 
deciding any matter arising under sec. 36. 

Sec. 4 of the Act of 1920 empowers the Insolvency Court to decide ques- 
tions of title as between the insolvent and third persons. There was no such 
provision in the Act ol 1907. This gave rise to the question whether the 
Insolvency Court had the power, where an application was made by the 
Receiver for an order against a third person to deliver possession to him of 
property alleged to belong to the insolvent, but claimed by such person as 
his own, to decide questions of title as between the insolvent and such 
person. The High Court of Allahabad held that it had. The High Court 
of CalciAta held that it had not, and that the question should be tried by a 
Civil Court. To put an end to this conflict, sec. 4 was introduced in the Act 
of 1920. Since the enactment of sec. 4 the Courts exercising jurisdiction 
under the Provincial Insolvency Act have themselves been deciding questions 
of title, and there is no reported case in which the Insolvency Courts have 
refused to assume jurisdiction in such cases and have left the question to be 
tried by the Civil Courts. The Legislature itself gave them the lead, at any 
rate since 1920, and it further sanctified their decisions by enacting that 
they should operate as No amendment has been made in the 

Provincial insolvency Act corresponding to the one in sec. 7 of the 
Presidency-towns Insolvency Act. It is suggested that sec. 4 of the Provincial 
Insolvency Act should be amended on the lines of sec. 7 of the Presidency- 
towns Insolvency Act. At the same time there is no reason why sub- 
secs. (4) to (7) of sec. 36 of the Presidency-towns Insolvency Act should 
not be inserted in sec. 59A of the Provincial Insolvency Act. Since an 
order for payment of money or for delivery of property can now be made 
only if the debt or possession of property is admitted, there is no danger in 
conferring the same power upon Provincial Courts. 

27. Public examination. — One of the questions on which there was 
a conflict of opinion was whether the period of two years mentioned in sec. 

63 of the Provincial Insolvency Act to set aside voluntary transfers was to be 
calculated backwards from the date of the order of adjudication or from 
the date of the presentation of the petition. This conflict has now been set 

(6) Official Assigwe, Madras v. Nara^ \ 717, 118, 1.C. 606, (*20) A.M. 705. 
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at rest and it is provided by the Insolvency Law (Amendment) Act, 1930, 
that the terminus a quo for the calculation of thie period of two }rears is the 
date of the presentation of the petition. The conflict would never have 
arisen but for the fact that in several cases the order of adjudication was not 
made until several months after the date of the presentation of the petition. 
In some cases it was made even after two or three years. The delay was due 
to a large extent to the fact that the debtor has to be examined under sec. 
24 of the Act before an order of adjudication can be made. This examina- 
tion corresponds to the public examination of the debtor under the Presi- 
dency-towns Insolvency Act (c). Under both Acts the debtor is examined 
as to his conduct, dealings and property. Under the Presidency-towns 
Insolvency Act the examination is held after the order of adjudication 
has been made. It is difficult to understand why the public examination 
under the Provincial Insolvency Act is to be held before adjudication. 
Misconduct on the part of the debtor, if any such is disclosed at such 
examination, is not a ground upon which an order of adjudication can 
be refused ; it is to be dealt with upon the debtor's application for his 
discharge (d). Why then should the order of adjudication be postponed until 
after such examination has been held ? No benefit can result teither to 
the State or to the creditors by continuing a system under which a period 
of several months must elapse before an order of adjudication is made. The 
examination is postponed from time to time, and this in itself is sufficient 
to tire out the creditors. The best course seems to be to hold the examination 
after the order of adjudication is made. 

28. Partnership. — There is some mystery hanging round the legislation 
on the subject of the adjudication of firms in the Provincial Insolvency Act. 
There is no express provision in the Act for the adjudication of firms. The 
only reference to the adjudication of firms is in sec. 79 (2) (c) whft;h empowers 
the High Courts to make rules “ foe carrying into efiect the provisions of 
the Act .... for the procedure to be followed where the debtor is a firm.’* 
According to the English law the act of bankruptcy must be a personal act. 
No act of bankruptcy therefore can be committed by a firm as such, and 
no adjudication can be made against a firm in the name of the firm. It 
can only be made against the partners individually. The Presidency-towns 
Insolvency Act contains express provisions for the adjudication of firms, and 
under that Act an order of adjudication can be made against a firm in the 
name of the firm. There are no such provisions in the Provincial Insolvency 
Act, but Rules have been made providing for the adjudication of firms. 
The question whether in the absence of any such provisions an order of 
adjudication can be made against a firm under the Provincial Insolvency 
Act arose in some recent cases. In some cases the difficulty was got over by 
saying that such adjudications were common, and in others by sa 3 dng that 

(c) P.-t. L A., 8. 27. Singh Lachmiram (1916) 44 I. A. 

(d) ChhiUrapat Singh Dugar v. Kharag 11, 44 Cal. 635, 39 I. C. 788. 
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the Provincial Insolvency Act contains at least one section, namely, sec. 
61 (4), which refers to partners and partnership property, and that the Act 
must therefore have contemplated an order of adjudication against a firm, 
in the name of the firm. Sec. 61 (4) contains merely a rule of proof, namely, 
that in the case of partners the partnership property shall be applicable in 
the ,first instance to the pa 3 rment of partnership debts and the separate 
property of each partner shall be applicable in the first instance to the 
pa 3 nnent of his separate debts. This rule does not justify the adjudication 
of a firm in the firm name. To remove these difficulties it is suggested that 
provisions similar to those contained in the Presidency-towns Insolvency Act 
should be incorporated in the Provincial Insolvency Act. 

29. Relation back and protected transactions.— The provisions 
of sec. 57 of the Presidency-towns Insolvency Act and secs. 28 (7) and 
55 of the Provincial Insolvency Act are not satisfactory and require 
amendment. 

Before dealing with these sections we shall consider the English law on 
the subject. Under sec. 43 of the Bankruptcy Act, 1883 (Bankruptcy Act, 
1914, sec. 37), the bankruptcy of a debtor is deemed to have relation back 
to, and to commence at, the moment when he committed the earliest act of 
bankrupted which he is proved to have committed within three months 
before the presentation of the petition on which he is adjudged bankrupt. 
As to bona fide transactions entered into by the debtor before the date of 
the receiving order it is provided by sec. 49 of the Bankruptcy Act, 1883 
(Bankruptcy Act, 1914, sec. 45), that subject to certain provisions of the Act 
. nothing in the Act shall invalidate any such transactions provided that the 
person with whom such transaction is entered into has not at the time of the 
transaction notice of any available act of bankruptcy committed by the bank- 
rupt before that time. 

These two provisions of the English law are quite consistent with each 
other. Since the title of the trustee in bankruptcy commences when the 
debtor committed the earliest act of bankruptcy within three months before 
the presentation of a bankruptcy petition, it is consistent with reason that 
no transaction with the bankrupt should be protected if it was entered into 
with notice of ai^r available act of bankrupt. 

When we turn to the Presidency-towns Insolvency Act what we find 
is that though under sec. 51 of the Act the title of the Official Assignee 
commences, as under the English law, when the debtor committed the earliest 
act of insolvency which he is proved to have committed within three months 
before the presentation of an insolvency petition, transactions with the insol- 
vent, though entered into with notice of an available act of insolvency, are 
protected if they take place before the dateof the order of adjudication and the 
person with whom the transaction takes place has not at the time notice of the 
presentation of the petition. It is difficult to understand why if the title of 
the Official Assignee is to commence when the earliest act of insolvency is 
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I^ara. 29 committed, transactions with the debtor entered into with notice of an avail- 
able act of insolvency should be protected. This provision has the effect of 
bringing within the scope of the protection section a large number of transac- 
tions which would be held to be void under the English law as against the 
trustee in bankruptcy. It is necessary in order to restore consistency 
between secs. 61 and 67 of the Presidency-towns Insolvency Act thale the 
proviso to sec. 67 should be amended as follows 

Provided that no such transaction takes place before the date 
of the order of adjudication and that the person with whom such 
transaction takes place has not at the time notice of any available act 
of insolvency committed by the insolvent before that time. 

As under the Presidency-towns Insolvency Act, sec. 67, so under the 
Provincial Insolvency Act, sec. 66, a hona fide transaction entered into with 
the insolvent before the date of the order of adjudication is protected, if the 
person dealing with the insolvent has no notice of the presentation of the 
insolvency petition. The title, however, of the Receiver under the Provin- 
cial Insolvency Act [sec. 28 (7)] does not commence until the presentation of 
the petition on which the order of adjudication is made. These provisions of 
the Provincial Insolvency Act have at any rate the merit of consistency, but 
they are open to objection for they afford protection to a large number of 
transactions entered into by the debtor on the eve of insolvency to the detri- 
ment of his creditors. It is for consideration whether the provisions of the 
Provincial Insolvency Act relating to the commencement of insolvency 
should not be brought into line with sec. 61 of the Presidency-towns Insol- 
vency Act and the sections as to protected transactions in both the Acts 
should not be amended as suggested above. 

It is interesting in this connection to trace the course of legislation so 
far as it relates to the Presidency-towns Insolvency Act. Cl. 39 of the Pre- 
sidency-towns Insolvency Bill which related to the commencement of insol- 
vency was as follows : — ^ 

** The insolvency of a debtor whether the same takes place on the 
debtor’s own petition or upon that of a creditor or creditors, shall be 
deemed to have relation back to and to commence at the date of the pre- 
aentation of the petition on which the order of adjudica^Lion is made.” 

This, it will be noticed, is in accordance with the provisions of sec. 28 
(7) of the Provincial Insolvency Act. 

The proviso to cl. 46 of the Bill which related to protected transactions 
was in the following terms : — 

“ Provided that any such transaction takes place before the date 
of the presentation of the petition on which an order of adjudication is 
made and that the person with whom such transaction takes place 
has not aJt the time notice of any avaiUMe act of insolvency committed 
hy the insolvent.*' 
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The Bill was circulated for opinion and it was suggested by the High 
Courts of Bombay and Calcutta that the title of the OfScial Assignee should 
relate back to the date of the earliest act of insolvency, the reason given be- 
ing that debtors usually deal with their property up to the eve of insolvency. 
This suggestion was adopted and cl. 39 was amended on the lines of sec. 43 of 
the Bankruptcy Act, 1883. As to cl.45 it was suggested that the proviso should 
be amended by substituting notice of the presentation of the petition ” 
for “notice of an available act of insolvency,” if the title of the Official 
Assignee was not made to relate back to the act of insolvency. This it was 
not necessary to do as cl. 39 was amended so as to make the title of the Official 
Assignee relate back to the earliest act of insolvency. But it was nevertheless 
done. The result is that though the title of the Official Assignee dates back to 
the first available act of insolvency, in other words, he is the owner of the 
property between the date of that act and the date of the order of adjudica- 
tion, he cannot impeach any transaction entered into during that period if 
the person dealing with the insolvent had no notice of the presentation of the 
petition even if he had notice of any available act of insolvency, except 
in cases where the transaction was not hona fide (see para. 653). The Madras 
High Court sought to get out of this tangle by deciding in effect that a tran- 
saction entered into with notice of an available act of insolvency, though 
protected by sec. 57, was not horn fide within the meaning of the marginal 
note to that section and was therefore void as against the Official Assignee ; 
but this decision, as pointed out in para. 653(3) below, is not correct. The Madras 
ease, however, shows the necessity of bringing the Indian law in this respect 
into line with the English law. If this is done, a good many difficulties which 
have arisen in the working of both the Acts will disappear. But it will be 
necessary in that case to introduce into the Indian law the provisions of sec. 
46 of the Bankruptcy Act, 1914. That section constitutes another excep- 
tion under the English law to the strict application of the doctrine of relation 
back. It provides that the payment of money or delivery of property to a 
person subsequently adjudged bankrupt shall be a good discharge to the 
person paying the same or delivering the property, if the payment or delivery 
is made before ^he actual date on which the receiving order is made and 
without notice of the presentation of a bankruptcy petition, and is either 
pursuant to the ordinary course of business or otherwise bona fide. 

30. Reputed ownership and secured creditors — Another subject 
which requires consideration relates to the exemption of secured creditors 
from the operation of the reputed ownership clause under the Provincial 
Insolvency Act. Sec. 28 of that Act consists of seven sub-sections. Amongst 
them are two which relate to the matter now under consideration. Sub- 
sec. (3) relates to reputed ownership and provides that all goods which are 
at the date of the presentation of the petition on which the order is made in 
the possession, order or disposition of the insolvent, in his trade or business^ 
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by the consent and permission of the true owner, under such circumstances 
Para. 30 that he is the reputed owner thereof, shall be deemed to be the property of 
the insolvent. Sub-sec. (6) relates to secured creditors and provides that 
nothing contained in this section (that is, sec. 28) shall aSect the pcvver 
of any secured creditor to realize or otherwise deal with his security in the 
same manner as he would have been entitled to realise or deal with it if this 
section had not been passed.” It will be remembered that in the Presidency- 
towns Insolvency Act this sub-section stands as a proviso to sec. 17 of that 
Act which corresponds to sec. 28 (2) of the Provincial Insolvency Act. 


As the clause as to secured creditors follows the reputed ownership 
clause it has been held, and rightly held, by the High Courts of Calcutta 
and Madras, that the doctrine of reputed ownership does not apply to 
secured creditors (sec para. 679). It is conceived that this result was not 
contemplated by the Legislature, for by far the largest number of transactions 
which fall within the reputed ownership clause are mortgages and other 
securities. Thus if a trader mortgages his goods to another, and the latter 
allows the goods to remain in the possession of the trader, the goods being 
in the reputed ownership of the trader will pass on his insolvency under the 
English law to the trustee in bankruptcy, and under the Presidency-towns 
Insolvency Act to the Official’ Assignee. Under the Provincial Insolvency Act, 
however, the rights of the mortgagee prevail over those of the Receiver. This, 
I think, is a mere accident. It was never contemplated by the Legislature that 
mortgages and other securities under the Provincial Insolvency Act should be 
outside the scope of the reputed ownership clause. The object of the reputed 
ownership clause is *'to protect the creditors of a trader against the false credit 
which might be acquired by his being suffered to have the power and dis- 
position of the property as his own which does not really belong to him ; ” 
in other words, the object is “to prevent traders from gainin^i delusive credit 
by a false appearance of substance to mislead those who deal with them.” 
If this be the principle underlying the reputed ownership clause, it cannot 
be that the principle, though applicable to Presidency-towns, is not suited to 
conditions in the mofussil. What really happened was that in the Bill as it 
stood before it was referred to the Select Committee, what is now sub-sec. (6), 
which saves the rights of secured creditors, stood as a proviso to what 
is now sub-sec. (2) in the same way as it now stands as a proviso to sec. 17 
of the Presidency-towns Insolvency Act. The Bill as originally drafted did 
not contain any provision as to reputed ownership or after-acquired property. 
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These were inserted in the section by the Select Committee. While Patat* 
recasting the section the Select Committee placed the clauses relating to 30 , 31 
reputed ownership and after-acquired property immediately after what is 
now sub-sec. (2), and detached from that sub-section the proviso relating 
to the rights of secured creditors and placed it where it now stands. Nobody 
seems to have considered what the effect of that change would be. It was 
not as if the Select Committee deliberately placed the clause relating to the 
rights of secured creditors after the reputed ownership clause. The result 
is that the reputed ownership clause is a dead letter in the mofussil. If that 
clause is to have the same effect as under the Presidency-towns Insolvency 
Act, the whole of sec. 28 should be recast. Section 28 as it now stands is 
like a Cheap Jack’s shop packed with varieties of goods some of which are for 
mere show. 


31. Examination of witnesses under Presidency-*towns Insol- 
vency Act, sec. 36. — Sec. 36 of the Presidency-towns Insolvency Act 
empowers* the Court to summon before it any person known or suspected to 
have in his possession any property belonging to the insolvent, or supposed 
to be indebted to the insolvent, or any person whom the Court may deem 
capable of giving information respecting the insolvent, his dealings or property. 
This provision has given rise to the question whether the jurisdiction of the 
Insolvency Court to order a person to attend before it to give evidence is the 
same as that of a Civil Court under 0.16, r. 19, of the Code of Civil Procedure, 
1908, or whether it can order any person to appear and give evidence irres- 
pective of the distance between the place where he resides and the place where 
the Court-house is situate. 0. 16, r. 19, provides that no one shall be ordered 
to attend in person to give evidence unless he resides (1) within the local limits 
of the Court’s orfinary original jurisdiction or (2) without such limits but at 
a place (where there is a railway or steamer communication) less than two 
hundred miles distance from the Court-house. It has been held by the High 
Court of Calcutta that the Insolvency Court has jurisdiction under section 36 
to summon any person before it for examination, though he may be residing more 
than two hundred miles from the Court-house (see para. 312), provided he re- 
sides in British India. The same view has been taken by the Madras High Court 
except that where the person to be examined is a merewitnessas distinguished 
from a person believed to be indebted to the insolvent or to be in possession 
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pflfut of property belonging to the insolvent, the Court should be guided by the 
31,32 provisions of 0. 16, r. 19. The American Bankruptcy Act, 1898, contains ah 
express provision on this subject. Sec. 41 of that Act provides that a witness 
cannot be compelled to appear before a referee for examination if he lives 
outside the State or if he lives more than one hundred miles from the place 
of examination even though within the State. It is desirable that a specific 
provision should be made defining the power of the Insolvency Court in this 
respect. 

32. Failure to comply with requirements of bankruptcy 
notice. — It is also for consideration whether the provisions of sec. 1 (1) (g) 
and of sec. 2 of the Bankruptcy Act, 1914, should not be incorporated 
in the Presidency-towns Insolvency Act. These sections empower the Court 
to adjudge a debtor a bankrupt if he fails to comply with the requirements of 
what is called a “ bankruptcy notice These provisions are not only for 
the benefit of the creditor but in the long run also for the benefit of the 
debtor. As to bankruptcy notice it is said that it is the most favoured act 
of bankruptcy, and more petitions are presented to the Court founded on this 
act of bankruptcy than all the other acts of bankruptcy put together (e). 
The following are the provisions relating to bankruptcy notice: — 

S. 1 (1) (g)- “ A debtor commits an act of bankruptcy if a creditor has 
obtained a filial judgment or final order against him for any amount, and, 
execution thereon not having been stayed, has served on him in England or, 
by leave of the Court, elsewhere, a bankruptcy notice under this Act, and he 
does not, within seven days after service of the notice, in case the service is 
effected in England, and in case the service is effected elsewhere, then 
within the time limited in that behalf by the order giving leave to effect the 
service, either comply with the requirements of the notice, or satisfy the Court' 
that he has a counter-claim, set-off, or cross demand which equals or exceeds 
the amount of the judgment debt or sum ordered to be paid, and which he 
could not set up in the action in which the judgment was obtained, or the 
proceedings in which the order was obtained.” 

S. 2. A bankruptcy notice under this Act shall be in the prescribed form, 
and shall require the debtor to pay the judgment debt or sum ordered to be 
paid in accordance with the terms of the judgment or order, or to secure or 
compound for it to the satisfaction of the creditor or the Court, and shall 
state the consequence of non-compliance with the notice, and shall be served 
in the prescribed manner : 

(e) Kingwood on Bankruptcy, 6th edL, p. 23. 
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Provided that a bankruptcy notice — Paras* 

(i) may specify an agent to act on behalf of the creditor in respect 

of any payment or other thing required by the notice to be made 
to, or done to the satisfaction of, the creditor ; 

(ii) shall not be invalidated by reason only that the sum specified in 
the notice as the amount due exceeds the amount actually due, 
unless the debtor within the time allowed for payment gives 
notice to the creditor that he disputes the validity of the notice 
on the ground of such misstatement ; but, if the debtor does not 
give such notice, he shall be deemed to have complied with the 
bankruptcy notice if within the time allowed he takes such steps 
as would have constituted a compliance with the notice had 
the actual amount due been correctly specified therein.” 

The notice can be served only by a creditor who has obtained a 
final judgment or order against the debtor and who is entitled for the time 
being to issue execution on his judgment or order. 

33. Miscellaneous suggestions.— Several other suggestions have 
been made for amending both Acts in the Lectures which follow. No 
amount of legislation, however, can do any substantial good unless a change 
is made in what may be called the subsidiary machinery for the administration 
of the insolvency law in India. It is often said that creditors in this 
country are apathetic and that they do not assist the Official Assignee or 
Receiver in bringing the misconduct of the debtor to the notice of the Court. 

This, however, is also the case in England as appears from reported cases. In 
both countries where the assets are almost nil the creditors write off their 
debts and take no further action. In England there are two officers, 
one the Official Receiver, and the other the trustee in bankruptcy. The 
duties of the Official Receiver relate both to the administration of a debtor’s 
estate and to ^he investigation of the conduct of the debtor. As regards the 
debtor’s conduct, it is the duty of the Official Receiver to investigate it, 
to take part in the public examination and to report to the Court upon his 
conduct. The duty of the trustee in bankruptcy is to realize the property of 
the bankrupt and distribute it amongst the creditors. In India the Official 
Assignee combines in himself to a large extent the powers and duties both 
of the Official Receiver and trustee in bankruptcy. He has not only to 
investigate the conduct of the insolvent and to report to the Court upon it, 
but also to realise the assets of the insolvent and to distribute them amongst 
the creditors. 
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Para* 33 The most important function to be performed by any officer in insol- 
vency is to investigate the conduct of the insolvent. Unless this is 
done satisfactorily and the misconduct of the insolvent is brought to the 
notice of the Court by a responsible officer, the whole machinery of the 
insolvency law will continue as it now is — ^a machinery to enable the debto/s 
to obtain a discharge from their debts however reckless and fraudulent their 
conduct may have been. It is no punishment to a dishonest debtor merely 
to suspend his discharge. Having regard to the large amount of work 
which the Official Assignees in India have to do, they cannot 
be expected to make such a full and exhaustive investigation into the 
conduct of the insolvent as would be done by an officer whose sole duty 
it is to make such investigation. In the Fresidendy-towns this can best 
be done by attaching a permanent solicitor and a permanent barrister to 
each High Court. Their sole duty should be to concentrate on the investi- 
gation of the debtors’ conduct and affairs and to bring their misconduct 
to the notice of the Court with special reference to the provisions of the 
Acts which deal with insolvency offences. Prosecutions for such offences in 
this country are very rare, not because insolvencies are due to misfortune, 
but because there is no officer who could devote his full time to the investi- 
gation of the debtor’s conduct. Conditions in the mofussil are much worse. 
There a Receiver is appointed as occasion arises. Generally he is a pleader 
and he has his own professional work to do. A Receiver under the Provincial, 
Insolvency Act is a mere collector of assets, and he has neither the right 
nor the means to intervene. The Act nowhere imposes any duty upon him 
to investigate the conduct of the insolvent and to report to the^ Court upon 
it. The Court may, however, require him to make a report, and it may 
under sec. 38 (4) and sec. 42 (2) take such report into consideration. But 
the investigation cannot always be exhaustive if the Receiver is a busy 
practitioner. Unless some reform is made in the direction indicated above, 
the Insolvency Court will continue to be a place of pilgrimage for debtors, 
to enter at one door with offerings of debts for the god presiding in it, and to 
depart at the other door, discharged from all their debts and all their 
sins. 


Paragraphs 34 to 50.-Omitted. 
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COURTS, THEIR JURISDICTION AND PROCEDURE. 

l.-]URlSDICnON. 

51. Courts under the Presidency-towns Insolvency Act 
(S. 3).—The Presidency-towns Insolvency Act applies to the Presidency 
ITowns, and the towns of Rangoon and Karachi. The Courts having j urisdiction 
in Insolvency under the Act are the High Courts of Calcutta, Madras, Bombay 
and Rangoon, and the Court of the Judicial Commissioner of Sind. The 
Act did not apply originally to the town of Karachi. It was extended to 
that town by the Insolvency (Amendment) Act, of 1926. Before that Act 
the Provincial Insolvency Act, 1920, applied. As to outstanding insolvencies 
under the Provincial Insolvency Act, 1920, it was provided that any 
proceedings under that Act pending in the Court of the Judicial 
Commissioner of Sind at the commencement of the Act of 1926 should 
continue, and all the provisions of the Provincial Insolvency Act, 1920, 
should apply thereto as if the Act of 1926 had not been passed (see sec. 
10 of the Act of 1926). 


52. Jurisdiction of Courts under the Presidency-towns 
Insolvency Act (ss. 3-6). — All matters in respect of which jurisdiction 
is given by the Presidency-towns Insolvency Act are ordinarily to be 
transacted and disposed of by one of the Judges of the Court to whom 
insolvency work may be assigned by the Chief Justice or Judicial Commissioner 
from time to time. The Judge in insolvency may, subject to the provisions 
of the Act*' and rules made under the Act, exercise in chambers the whole 
or any part of his jurisdiction (a). Of the various heads of jurisdiction 
mentioned in the Letters Patent of the Chartered High Courts insolvency 
jurisdiction falls under ordinary original civil jurisdiction (6). The High 
Courts exercise the powers of an Insolvent Court under a special jurisdiction 
vested in th^m by the Insolvency Act ; but though this jurisdiction is a 
special one, the High Courts none the less exercise it as a part of the ordinary 
jurisdiction which is vested in them by law (c). By sec. 90, in all proceedings 
under the Act the Court exercising insolvency jurisdiction has the like 
powers as it has in the exercise of its ordinary original civil jurisdiction, but 
no such power is to be exercised so as to limit the jurisdiction conferred on 
the Court by the Act. 


{a) See Bombay Rules 4-6 ; Burma Rules 
5-6; Calcutta Rules 5-8; Madras 
Rules 13-15. 

(6) In the maUer of Candds Narrondaa 
(1889) 13 Bom. 520. 

<c) Annoda Prasad Banerjee v. Nobo 


Kiahore Roy (1006) 33 Cal. 560 ; 
Be Chidambara Chetty (1922) 45 
Mad. 31, 61 1.C. 991, (’22) A.M. 143 ; 
J?e Kancherla Kriahna Rao (1928) 
51 Mad. 540, at pp. 545, 546, 112 
1. C. 149, (’28) A. M. 732. 


Parai. 
51, a 
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Paras. 

S24S 


The Chief Justice or the Judicial Commissioner may also appoint an 
officer for disposing of certain matters specified in sec. 6 of the Act (d) ; but 
no such officer has power to commit for contempt of Court. Any order made 
or act done by such officer in the exercise of his powers is to be deemed the 
order or act of the Court. 

c 

53. Courts and their jurisdiction under the Provincial 
Insolvency Act (S. 3): District Courts.— The Provincial Insolvency 
Act applies in British India outside the Presidency Towns and the towns 
of Rangoon and Karachi, except the Scheduled Districts. The Courts having 
jurisdiction in insolvency are the District Courts, but the Local 
Government may, by notification in the local Official Gazette, invest any 
Court subordinate to a District Court, which includes for the purposes of 
the Act a Court of Small Causes, with jurisdiction In any class of cases, 
and any Court so invested has within the local limits of its jurisdiction (dd) 
concurrent jurisdiction with the District Court. The jurisdiction so 
conferred continues until it is withdrawn by the Local Government (e). 
In the absence of such notification a District Court has no power to 
transfer an insolvency petition for disposal to a subordinate Court (/), 

54. Additional District Judge. — The expression “ District Court 
in sec. 3 includes the Court of an Additional District Judge exercising insol- 
vency jurisdiction under this Act as part of the functions assigned to him by 
the District Court under the Bengal, N.-W. P., and Assam Civil Courts Act, 
1887, and an appeal lies from his decision not to the District Court, 
but to the High Court. Such Judge is not subordinate to the District 
Court, and he does not require to be invested with insolvency 
jurisdiction by any notification of the Local Government (^). 

55. Concurrent jurisdiction. — A subordinate Court invested with 
insolvency jurisdiction by the Local Government has concurrent jurisdiction 
with the District Court. Either Court'therefore has jurisdiction to entertain 
an insolvency petition within its pecuniary and local limits. Where a 
subordinate Court is seized of a case, orders made by it cannot be inter- 
fered with by the District Court except by way of appeal under sec. 75 or 
under the provisions of sec, 6 of the Provincial Insolvency'’ Act (A). It 
should be noticed that though the jurisdiction is concurrent, an appeal from 


(d) See Cal. Rules 6-8; Mad. Rule 162; 
Bom. Rules 5-6; Kang. Rule 6. — See 
Saratkunuir v, Nabin Chandra (1929) 
56 Cal. 667 [as to examination under 
8.36]; Re J, M, Gregory (1927) 54 
Cal. 858, 106 1. C. 326, (*28) A. C. 50 
[as to diBchai|;e]. 

(dd) See v. JVarAart (1927) 51 Bom. 
809, 104 I. C. 780, (’27) A. B. 460. 

(e) See Debi Prasad v. Staneeley (1909) 

6 All. L. J. 483, 2 I. C. 223. 


(/) Premchand Indcji v. Qopalappa 
(1923) 45 Mad. L. J. 689, 75 1. C. 
876, (*24) A. M. 398. 

(g) Maldmn Lai v. Sri Lai (1912) 34 

All. 382, 141. C. 162. See Bengal, 
N.-W. P., and Assam Civil Courts 
Act, 1887, 88. 8, 20. 

(h) Digendra Chandra Basah v. Ramani 

Mohan Ooswami (1918) 22 G. W. 
N. 958, 48 I. C. 333. See also 
Shankar v. VUhal (1897) 21 Bom. 
42. 
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the order of the subordinate Court lies to the District Judge as provided 
by sec. 75 of the Act. 

56. Restrictions on powers of certain Provincial Insolvency 
Courts (s. 81). — Sec. 81 of the Provincial Insolvency Act empowers the 
Local Government to declare that any of the provisions of that Act specified 
in Schedule II to the Act shall not apply to insolvency proceedings in any 
Court or Courts having jurisdiction under that Act in any part of the 
territories administered by such Local Government. 

Power to decide questions arising in insolvency. 

57. Jurisdiction to decide questions arising in insolvency 
[P.-t. I. A., s. 7 ; Prov. I. A., s. 4]. The sections of the two Acts relating 
to the power of Insolvency Courts to decide questions of title are as 
follows : — 


l\ t. /. .4., .s. 7. 

Subject to the provisions of tliis Act, 
the Court shall 

Power of Court to have full power to 
decide all quuBtions ... n 

arising in insolvency. deoiao all questions 

oj priorUieSf and all 
other questions whataoex'er^ w’hothor of law 
or fact, which may arise in any case of 
insolvency coming within the cognizance 
■of the Court, or w'hich the Court may 
deem it expedient or necessary to 
decide for the purpose of doing complete 
justice or making a complete distribution 
of pro[)erty in any such case. 

Provided \]iat, unless all the ftarties other- 
wise agree, the power herebg given shill, for 
the purpose of deciding any question under 
section 30, be exercised only in the manner 
and to the extent provided in that section. 

[Note : — ^Tho procedure under sec. 7 of 
the P.-t. I. A., is by way of motion 
supported %y an affidavit.] 


Prov. I. A., s. 4. 

(1) Subject to the pnivisions of 
this Act, the Court shall have full power 
to decide all questions whether of title or 
priority^ or of any nafure whatsoever, and 
whether involving matters of law or fact, 
which may arise in any case of insolvency 
coming within the cognizance of the Court 
or W'hich the C^ourt may deem it expedient 
or necessary to decide for tlie purpose of 
doing complete justice or making a 
complete distril)iitif)ii of jiroperty in any 
such ease. 

(2) Subject to the provisions of this Act 
and notwithstanding anything contained in 
any other law for the time being in force, 
every such decision shall be final and binding 
for all purposes as between, on the one hand, 
the debtor and the debtors estate and, 
on the other hand, all claimants against him 
or it and all jyersons claiming through 
or under them or any of them, 

(3) Where the Court floes not deem it 
expedient or necessary to decide any question 
of the. nature referred to in sub-section (1), 
but has reason to believe that the debtor has a 
saleable interest in any property, the Court 
may without further enquiry sell such interest 
in such manner and subject to such condi- 
tions as it may think fit. 


57A. Corresponding sections of Bankruptcy Acts.~Sec. 7 
‘of the Presidency-towns Insolvency Act is based on the first jwrt of sec. 72 
3 


Paras. 

5&.87A 
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Paras. Bankruptcy Act, 1869. The proviso to sec. 7 was added by the 

Presidency-towns Insolvency (Amendment) Act, 1927. Sec. 4 of the 
Provincial Insolvency Act, 1920, is new. There was no such section in 
the Provincial Insolvency Act, 1907. Sec. 4 (1) is based, like sec. 7 of the 
Presidency-towns Insolvency Act, on sec. 72 of the Bankruptcy Act, 1869. 
Sec. 4 (2) provides that decisions of Provincial Insolvency Courts shall in cert 
tain cases have the binding force of res judicata. There is no such provision 
in sec. 7 of the Pre^sidency-towns Insolvency Act, but the same result has 
been arrived at in some cases by applying the provisions of sec. IL of the 
Code of Civil Procedure, 19(>8. Sec. 4 (3) enables in express terms a Provincial 
Insolvency Court to sell the interest of the insolvent in any property in 
which the Court has reason to believe he has a saleable interest. The Courts 
having jurisdiction in insolvency under the Presidency-towns Insolvency 
Act have the like power. It will be observed that ‘’though sec. 7 of the 
Presidency-towns Insolvency Act was amended in 1927 by adding the provi- 
so, no such amendment was made in sec. 4 of the Provincial Insolvency Act. 

Sec. 72 of the Bankruptcy Act, 1869, was in the following terms : — 
Subject to the provisions of this Act, every Court having jurisdiction in 
bankruptcy under this Act shall have full power to decide all questions of 
priorities and all other questions whatsoever, whether of law or fact, arising 
in any case of bankruptcy coming within the (5ognizance of such Court, 
or which the Court may deem it expedient or necessary to decide for the 
purpose of doing complete justice or making a complete distribution of 
property in any such case.” The.Bankru[)tcy Act, 1869, was rej^ealed by 
the Act of 1883 and sec. 72 was re-enacted as sec. 102 (1). At the same time 
a proviso was added in sec. 102 (1) which relates exclusively to County 
Courts. That proviso is as follows : — “ Provided that the jurisdiction 
hereby given shall not be exercised by the County (\jurt for the purpose of 
adjudicating upon any claim, not arismj out of the hanhnipU^y, which might 
heretofore have been enforced by action in the High Court, unless all parties 
to the proc(H?ding consent thereto, or the money's worth, or right in 
<lispute does not, in the opinion of the Judge,, exceed in value two hundred 
l)ounds.” The Bankruptcy Act, 1883, was repealed by the Act of 1914, 
and sec. 102 (1) of the Act of 1883 including the proviso as to (bounty Courts 
was re-enacted as sec. 105 (1) in the Act of 1914. The language of the proviso 
to sec. 7 of the Presidency- towns Insolvency Act has been borrowed partly 
from the proviso relating to County Courts. 

Distinclion between claims arising out of bankruptcy 
and claims not arising out of bankruptcy. 

58. Superior title of trustee in bankruptcy in certain 
cases. — Bankruptcy is entirely the creation of statute law. There is no such 
thing as a common law of bankruptcy. The powers of a Court of Bankruptcy 
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are those given to it by statute. In order to understand the exact Para, 58 
nature of the powers of the Courts of Bankruptcy it is necessary to appreciate 
the distinction between claims arising out of the bankruptcy and those not 
arising out of the bankruptcy. A claim arises out of the Imikru'ptcy where, 
biit for the actual bankruptcy, the transaction would never have been 
•impeached, e.g.^ a voluntary settlement or a transfer by way of fraudulent 
preference. In the matter of such claims the trustee in bankruptcy has, 
by the operation of the bankruptcy law, a higher title than the bankrupt, 

A money claim or a claim to property which the bankrupt has against third 
persons is a claim which does nwt arise out of the bankruptcy. In the matter 
of such claims the trustee in bankruptcy has no higher title, than the 
bankrupt. He can claim only the same right as the bankrupt himself 
would have had (i). 

The distinction between claims arising out of the bankruptcy and those 
not arising out of the bankruptcy may be illustrated by two cases. First 
let us take the case of a claim arising out of the baiikruj)tcv. Suppose that a 
person settles his property upon his wife, the settlement not being in con- 
sideration of marriage. The settlement is i)erfectly valid, and the settlor 
cannot impeach it merely on the ground that it was without consideration. 

If, however, the settlor becomes bankrupt within two years after the date of 
the settlement, the transaction is void as against the trustee in bankruptcjy, 
and he is entitled to have it set a jide for the benefit of the settlor s creditors. 

This right is a creature j)urely of the bankru})t(^y law. It arises out of the 
bankruptcy of the settlor. It has no existence apart from it. The right 
vests in the trustee by virtue of the superior title which he has under thc! 
Bankruptcy Act (^'), and tlie Court of Bankruptcy is the [)roper tribunal to 
adjudicate on the trustee’s claim. Next let us take the case of a claim 
not arisi:<ig out of the bankru])tcy. Suppose that A owe,s money to B, or 
is liable to B for damages for breach of contract or for injury to property 
or that he is liable to transfer to B property held by him t)ennmi for B. 

In each of these cases B is entitled to sue A for tlie rec^overy of momjy or 
ofdamagesorof the property as the (;ase may be, but if B becomes bankrupt, 
the right of action vests in the trustee in bankruptcy. Mere there is no 
right arising out of the bankruptcy, and the trustee has no higher title than 
the bankruj)t himself had. The right was in B behu-e he was adjudged 
bankru])t. The effect of the adjudication is merely to transmit the right 
to the trustee. The trustee having no higher title than the bankrupt himself 
would have had, the Court of Bankruptcy will, as a general rule, refuse to 
exercise the jurisdiction, which it has, to try such claims, and will leave the 
matter to be determined by the ordinary tribunals. A is not a party to the 
bankruptcy. He is a stranger to the bankrujitcy, and the Court of Bankruptcy, 


(i) ReHawke (1885) 16 Q.B.D. 503, 506. Prov. 1. A., s. 53. 

(j) B.A., 1914, 8. 42 ; P.-t. I. A., 8. 55 ; 
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Parat. sts a general rule, declines to determine questions affecting strangers to the 
58^ 59 bankruptcy. 

The following are some of the matters in which the trustee in bankruptcy 
has a Jiigher title than the insolvent would have had : — 

(1) Transfers of property by the bankrupt which having been made* 

between the commencement of the bankruptcy and the date 
of the order of adjudication come within the jurisdiction of 
the Courts of Bankruptcy by virtue of the doctrine of relation 
back [ B.A., 1914, s. 37 (2) ; P.-t. 1. A., ss. 51, 52 (2) ; Prov. 
I. A., s. 28 (7)]. 

(2) Possession by the bankrupt of goods of which he is the reputed 

owner to which the trustee in bankruptcy is entitled by the 
operation of the bankruptcy law [B.A., 1914, s. 38 (2) (c) ; 
P.-t. I. A., a. 52 (2) (c) ; Prov. I. A., s. 28 (3) ]. 

(3) Transfers within two years of the bankruptcy not made in good 

faith and for consideration [B. A., 1914, s, 42 ; P.-t. I. A., 
s. 55 ; Prov. I. A., s. 53]. 

« 

(4) Transfers by way of fraudulent preference in favour of creditors 

IB.A., 1914, s. 44 ; P.-t. 1. A., s. 56 ; Prov. I. A., s. 54]. 

(5) Transfers which are in themselves acts of bankruptcy 

[see B.A., 1914, s. 1 (1) (a), (b) ; P.-t. I. A., s. 9 (a), (b), (c) ; 
Prov. 1. A., s. 6 (a), (b), (c)]. 

Jurisdiction to decide questions arising in bankruptcy 
under the English law. ^ 

59. Exercise of jurisdiction '^under the English law discre- 
tionary. — The Indian sections being practically identical with the English 
section, it is desirable to deal first with the English law, for it is the rules 
laid down in the English cases which must to a large extent guide the 
Courts in India in determining the questions now under consideration. 

The jurisdiction of the Court of Bankruptcy under the Bankruptcy Act, 
1849, was a limited one. Under that Act the Court of Bankruptcy had juris- 
diction over the bankrupt and his estate, and over the assignees in their 
dealings with the estate, and in all matters of bankruptcy as between the 
assignees and creditors, but it had no power to determine questions of title 
as between the assignees and third persons unless they submitted to the juris- 
diction of the Court. Questions of this kind were required to be determined 
by the ordinary Courts of common law and equity (k). Nor had the Court 


(ib) B.A., 1849, s. 12. 
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power to determine priorities as between incumbrancers without their Pai'a. .59 
consent (Z). 

Enlarged powers were given to the new Courts of Bankruptcy by the 
Bankruptcy Act, 1869, under sec. 72 of that Act. Under that section 
the Courts of Bankruptcy received the power to decide all questions of 
priorities, and all other questions whatsoever, whether of law or fact, arising 
in any case of bankruptcy coming within the cognizance of such Courts, or 
which they might deem it expdient or necessary to decide for the purpose 
of doing complete justice or making a complete distribution of property in 
any such case. This section, it will be noticed, is in almost the same terms as 
sec. 7 of the Presidency-towns Insolvency Act, before it was amended by 
the Act of 1927, and as sec. 4 (1) of the Provincial Insolvency Act. It was 
also provided by secs. 65 and 66 of the Bankruptcy Act, 1869, that the chief 
and local judges should, for the purposes of the Act, have all the powers and 
jurisdiction of a judge of a Court of Chancery. The language of the83 
provisions indicated an intention to confer on the new Courts of Bankruptcy 
an enlarged jurisdiction such as would enable them to determine even as 
against strangers to the bankruptcy all questions arising in any case of 
bankruptcy coming within their cognizance and requiring to be determined 
in order to effect a complete .distribution of the bankrupt’s estate (wa). The 
jurisdiction thus given was held to bo discretionary, and as a general rule 
to be exercised only so far as related to matters connected with tlie adminis- 
tration of the bankruptcy law and to questions arising out of bankruptcy, 
as, for instance, questions of voluntary transfers or fraudulent preferences. 

Hence it was held that a mere money demand by the trustee in bankruptcy 
ought to be brought before the ordinary tribunals ; and that as a general 
rule cases in which the title of the trustee did not dejKUid on the jKiculiar 
law of bankrux)tcy but on the general law, statutory or otherwise, ought 
to be left to the same tribunals, not because the Courts of Bankruptcy 
had not jurisditJtion to entertain them, but because, as a general rule, it 
was not expedient that they should do so (n). The Court, however, would 
not refuse to exercise its jurisdiction if a stranger to the bankruptcy was 
willing to submit or had submitted to the jurisdiction (o). 


The Bankruptcy Act, 1869, was repealed by the Bankruptcy Act, 1883, 
but the provisions of sec. 72 of the Bankruj)tcy A(;t, 1869, wcire ni prod need 
in sec. 102 of the Bankruptcy Act, 1883. At the same timcj several changes 
were introduced. The business of the London Bankruptcy Court was 
assigned to the High Court and there was no longer a separate Court of 


(0 See Ex parte Allison (182.3) 1 (3. & J. 
210; Ex parte Boyds (18.34) 3 D. 
& C. 204, cases prior to B. A., 
1849. 

(m) See Ex parte Anderson (1870) L. R. 

6 Ch. App. 473. 479-480. 

(n) Ellis V. Siller (1872) L. R. 8 Ch. App. 


8.3; Ex parte Dickin (1878) 8 ('h. D. 
377 ; Ex parte Musyrave (1870) 10 
(’h. 1). 04 ; Ex parte Brown 
11 Ch. I). 148. 

(o) Ex parte Fletcher (1878) 0 Ch. D. 
381; Ex parte Davies (1881) 19 
Ch. D. 86. 
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Paras. Bankruptcy. A limit was also put upon the jurisdiction of County Courts. 

59, 60 County Courts no longer possessed jurisdiction to adjudicate upon a claim 
not arisitiff md of the hankniptcy, unless all parties to the proceeding consented 
thereto or the amount did not exceed in value two hundred pounds. Other 
subsidiary changes were also made. These considerations, as stated in Williams 
on Bankruptcy (p), “ point to an intention by the legislature that the High 
Court in bankruptcy should under that Act exercise that jurisdiction between 
the trustee in bankruptcy and strangers which the cases under the Act of 1865> 
decided that the Court of Bankruptcy, as then constituted, could not, or 
ought not to, exercise.” Even so the tendency has been to follow the principles 
laid down in cases under the Act of 1869. In Re Lowenthal (^), it was said 
by Cave, J., that the jurisdiction under the Act of 1883 was no greater than the 
jurisdiction under the Act of 1869. Sec. 102 of the Bankruptcy Act, 1883, 
has been replaced by sec. 105 of the Bankruptcy Act, 1914. The following 
is a brief statement of the law as established by the decisions under the Bank- 
ruptcy Act, 1869. and followed in cases under the Acts of 1883 and 1914 : — 

(1) Every Court possessing jurisdiction in bankruptcy has full 
power to decide all questions arising in a bankruptcy, where the trustee 
claims by a higher title than the bankrupt (r), but even thisi jurisdic- 
tion is not exclusive (5),and in a proper case, the matter may be left to 
the ordinary tribunals, as where the amount at stake is a large one or 
questions of character are involved (si ). See. paras. 62C and 612 below. 

(2) Where the trustee claims only the same right as the bankrupt 
himself would have had, the general rule is that the Court of 
Bankruptcy will not exercise jurisdiction as against a stranger 
to the bankruptcy unless he su mbits to the jurisdiction (t). If a 
stranger to the bankruptcy is willing to submit to the Court of Bank- 
ruptcy the det(^^mi nation of his rights in ndation to I4ie property 
of the bankrupt, it is not ior the trustee to object (w). Where all 
the j)arties consent, the Court of Bankruptcy will hear under 
sec. 105 of the Bankruptcy Act, 1914, a claim not arising out of 
the bankruptcy, such as a dispute in respect of title (v). 


Letters Patent of the High Courts of India. 


60. Letters Patent. — By clause 18 of the Letters Patent of the High 
Courts of Calcutta, Madras and Bombay, and by clause 16 of the Letters 
Patent of the High Court of Rangoon, it is provided that the Court for the 


(p) ISth cd., p. 393. 

(g) (1884) 13 Q. B. D. 238, pp. 242, 243. 
(r) /ffjs parte Brown (IH79) 11 Ch. D. 148. 
(«) Sharp V. McIImrg ( 1 887) 65 L,T. 747, 
749, 750 ; Be Arnoht (1891) 06 L. 
T. 121, 123. 

(s«) Br parte Armitagp (ISfil) 17 Ch. 1). 


13; Bx parte Price ( I SS2) 21 Ch. D. 
553; ReBeswick (1888) 58 L.T. 591. 
(/) Bx parte Dickin (1878) 8 Ch. D. 
377; Bx parte Muagrave (1879) 
10 Ch. D. 94. 

(a) Bx parte Fletcher (1878) 9 Ch. D. 381. 
(t) Be Martin (1912) 100 L. T. 38K 
Baldwin, j). 20, et aeq. 
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Relief Jof Insolvent Debtors shall be held before one of the judges of the Paras. 
High Court, and that the High Court and any such judge shall have, 60f 60A 
•within the presidency or province, as the case may be, such powers and 
authorities with respect to original and appellate jurisdiction and otherwise 
as are constituted by the law relating to insolvent debtors in India. The 
words used in the Letters Patent of 1862 for the High Courts? of Calcutta, 

Madras and Bombay were ‘‘ whether within or without the presidency.” 

It would appear from the stdieme of the Letters Patent and from the 
language of the above clauses (w) that the High Court exercises the powers of 
Insolvency Courts under a special jurisdiction vested in it by the Insolvency 
Act, but though this jurisdiction is a special one, tlie High Court none the less 
'exensises it as a part of the ordinary jurisdic-tion with wliich it is vested by 
law (.y). See. para. 52 hbove. 

Jurisdiction under the Presidency-towus Insolvency Act. 
i60A- Presidency-towns Insolvency Act, s. 7“ Sec. 7 of the 

Presidency-towns Insolvency Act provides inter cilia tliat, subject to the 
provisions of tlie Act, the (vourt shall have full power to deeide nil question 
which irAiy arise in any case of insolvency coming within the (!ognizance of the 
Court, or which ithe Court may deem it expedient or necessary to decide for 
the purpose of doing <?omplete justicje or of making a complete distribution 
of property in any such case : provided that, unless all the }>arties otherwise 
-agree, the power thereby given shall, for the purpose of deciding any question 
under sec. 36, be exercised only in the manner and to the extent provided 
in that section. This section, as has already been stated, is based on 
:sec. 72 of the Bankruptcy Act, 1869. The provi.so was added by the 
Presidency- towns Insolvency (Amendment) Act, J927. The section is an 
enabling section . It gives jurisdiction to the Insolvenc-y Court to decide 
all questions which may arise in any case of insolvency coming witliin its 
cognizance, as was done by sec. 72 of the Bankruptcy Act, 186i), subject, 
however, to the proviso added by the Act of 1927. 

The Insolvency Court has under the first part of the section complele 
jurisdiction ^ decide all questions which may arise in any case of 
insolvency coming within its cognizance just as tins Court of Bankruptcy 
had under sec. 72 of the Bankruptcy Act, 1869. The Court, however, 
is not obliged to try every question which may arise before it. The 
•exercise of the jurisdiction is discretionary, but the di.s(*Tc*tion is governed 
by certain rules which have been established by decisions under 


{w) In the flatter of' Camtm Narromlas 
(1JSS9) 13 Bom. 520, at pp. 532, 
533. 

•(.r) In the matter of Cand^ta Narrorulaa 
(1889) 13 Bom. 520; Anmda 
Praaofl Banerjee v. Nobo Kishore 
Boy (1906) 33 Cal. 560; He 


Ch'idnmhara Chelty (1922) 45 

Mac!. 31. 61 1. (J. 991, (’22) A. 
AT. 143 ; Be Kancherta Kriahwi 
Brio (1928) 51 Mad. 540, at pp. 
54.5, 546, 112 I. C. 149, (’28) 
A. M. 732. 
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PVM* sec. 72 of the Bankruptcy Act, 1869, set forth in paragraph 57A. Those 
eOA»60B rules have been followed by the Courts of Bankruptcy in England under 
the Bankruptcy Acts of 1883 and 1914. Summarizing those decisions, it 
may be said that the Court of Bankruptcy will assume jurisdiction to 
try claims arising out of the bankmptcy, where the trustee claims by a 
higher title than the bankrupt. Even this jurisdiction is not exclusive, 
and the question may, in a proper case, be left to be determined by the 
ordinary tribunals, as, for instance, where questions of character are 
involved or the amount at stake is a large one. As to claims not arising' 
out of the bankruptcy the general rule is that the Court of Bankru 2 )tcy will not 
exercise jurisdiction as against a stranger to the bankruptcy unless he 
submits to its jurisdiction. The effect of the proviso to sec. 7 of the Presi- 
dency-towns Insolvency Act is that the power which the Court has under 
the first part of the section to decide any question which may arise in any 
case of insolvency is to be oxeriused in the matter of claims not arising out of 
the insolvency in the manner provided in sub-secs. (4) and (5) of sec. 36, unless 
all the parties otherwise agree. This is explained more fully in paras. 62A 
and~62B below. 

The Indian decisions before the amendment may now be coAsidered. 
Before doing so it may be observed that even before the amendment, the High 
Courts of Calcutta and Bombay followed the rule of discretion laid down in 
’the English cases, that is to say, they assumed jurisdiction in matters arising 
out of the insol venc.y, and declined to exercise jurisdiction in matters not 
arising out of the insolvency. The High Court of Madras, on the other hand, 
assumed jurisdiction even in matter not arising out of the insolvency, not 
because it did not recognise that the Insolvency Court had a discretion 
under the section to refuse to exercise jurisdiction in such cases, but because 
it thought that it was in the interest of the general body of creditors that 
claims even of that character shoul4 be adjudicated on by the Insolvency 
Court. This led to considerable hardship to persons who resided at a long 
distance from Madras, and the legislature had to intervene in 1927 and 
to cut down the exercise of the jurisdiction to the extent mentioned in 
the proviso. 

Decisions under the Presidency-towns Insolvency Act 
before the amendment of sec, 7, 

60B. Calcutta decisions. — The practice followed by the High 
Court of Calcutta in cases where the Official A.ssignee claimed against a 
stranger to the insolvency was, generally speaking, the same as that prevailing 
in England (para. 59). In a recent case, however, there was a departure from 
that practice {y). In that case the Official Assignee made an application 

{y) JmivmiJra Bala Debt v. Official 834, (’26) A. C. 697. See also 

Aaaigme of Calcutta (1925) 30 A, F. C\ Scehas-. (1917) 22 

C. VV. N. 346, 363-364, 93 1. C. C.W.N. 335, 338, 46 I. C. 196. 
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{apparently under sec. 36 (5)] to the Judge in Insolvency for a declaration Para» 60B 
that certain property which was claimed by the insolvent's wife as 
her own belonged to the insolvent, and for an order for delivery of the pro- 
perty to him. Before the application was made the wife was examined under 
sec, 36 of the Act. The J udge made the order, but it was set aside in appeal. 

A*very learned judgment was delivered by Rankin, J. In the course of the 
judgment, the learned Judge said : The ordinary course, having regard to 
the subject-matter and the length of time over which the investigation might 
have to be carried, would have been to commence a suit against the lady (the 
insolvent's wife) for a declaration that she was a henatnidar for the insolvent. 

But under sec. 7 of the Presidency-towns Insolvency Act this Court in its 
insolvency jurisdiction has jurisdiction to determine such a point as that ; just 
in the same way as where a person who carries on a retail business becomes 
an insolvent in this Court, the Court would have jurisdiction by motion in 
insolvency to collect debts duo to the business by third parties in Tipperah 
or somewhere else. As a rule, however, that class of proceeding against a 
mere third person as against whom the Ollicial Assignee claims no liigher 
title than the insolvent’s is not brought in the insolvency jurisdicjtion 
and in any ordinary case any such motion brought in that jurisdiction 
unfairly and unreasonably, would be refused as the IcarruMl Judge? is in 
no way obliged in the insolvency jurisdiejtion to try such a question. 

I would guard myself from being supposed to lay down that the only 
j)roper subjects for such a motion are (jases within sec. 55 or 56 of the 
Presidency-towns Insolvency Act. There arc many other cases. Tluire 
may be cases, for example, where a property is claimed as having been taken 
by the opposite party from the insolvent after an available act of bankruptcy, 
and it can be successfully claimed if the opposite party cannot bring himself 
within the protective section ( 2 ). There may be cases where a transfer 
can be set aside if it is after an adjudication order. There are (;ases which 
dome under sec. 53 of the Transfer of Property Act, where the right asserted 
by the Assignee is a right which belongs to creditors as such. It is important 
that it should be understood, first, that the rule that the Official Assignee 
should have recourse to this jurisdiction only when he lias a higher title 
than the insolvent’s, is not a rule of law in the ScUise that the Insolvency 
Court has not the jurisdiction to entertain such a case and, secondly, that 
it is not restricted only to secs. 55 and 56. But the rule is well 
established if it is not rigid, and it is necessary in fairness to third 
parties who cannot help their creditors, debtors or cestuis qui trustent going 
insolvent, who may live far from Calcutta, and whose right may be 
difficult to ascertain apart from a regidar suit. It is necessary also in the 
interests of this Court which cannot undertake in its insoivcjncy 
jurisdiction to collect debts all over India or to decide on motion all classes 


( 2 ) See P.-t. I. A., 8. 57 ; Prov. 1. A., s. 55. 
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Paras, of disputes merely because an insolvent or his estate is a party.” Since the 
60B-62 ameiidiiient of sec. 7 the Official Assignee would have to file a suit against the 
wife unless she consented to the question of her title being decided by the 
Insolvency Court. 

61. Bombay decisions. — In Bombay, it has been held that if tjie 
Official Assignee takes possession of property claimed by a stranger to the 
bankruptcy, and threatens to sell it as belonging to the insolvent, the stranger 
is entitled to bring a suit against the Official Assignee to establish his 
right to the property. He is not bound to appeal from the decision of 
the Official Assignee under sec. 86 of the Act (a); but if he is willing to- 
submit to the jurisdiction of the Insolvency Court, it is not for the Official 
Assignee to object (h). This is in accordance with the practice obtaining in 
England, and it is still good law. ' 


62. Madras decisions —In Madras it has been held that the 
Insolvency Court has the power under sec. 7 of the Presidency-towns 
Insolvency Act to decide all questions of title between the Official Assignee 
and strangers to the bankruptcy, even though the latter may not consent. 
Consequently the Judge sitting in insolvency has the power in the iysolvency 
of a Hindu father to determine, on the application of the Official Assignee,, 
whether he is entitled to sell the sons’ interest in the joint family property for 
the benefit of the father’s creditors ; and the decision of the Insolvency 
Court on the question would oprate as res judicata and would bar a 
subsequent suit by the sons in respect of the same matter (c). 

. Of esp(HjiaI note are two cases wdiich led to the simultaneous amendment 
of sec. 7, by adding a proviso to it, and of sec. 36 (4) and (5) of the Presidency- 
towns Insolvency Act, In one of these cases, that of Abdul Khader v. The 
Official Assiynee of Madras (</), a “ garnishee summons ” was issue^d against the 
wife of the insolvent by the Higf< Court of Madras in the exercise of its 
insolvency jurisdiction upon the application of the Official Assignee of Madras 
under sec. 7 of the Act for a declaration that certain immovable property 
situate outside the limits of the ordinary original civil jurisdiction of the 
High Court, but within the Madras presidency, belonged to the insolvent, 
and for an order for delivery of the title deeds of the property to the Official 
Assignee. The wife of the insolvent resided within the limits of the ordinary 
original civil jurisdiction. The allegation against her was that the property 


(а) Naginlal Chunilal v. Official Assignee 

(1911) Bom. 473, 12 I. C. 301. 

(б) Ite liassul Haji Cassum (1911) 13 

Bom. L. R. 13, 9 1. C. 344. 

(c) See Doraiappa Iyer v. Offiiciaf 
Assignee (1922) 42 Mad. L.J. 141, 
65 l.(\ 244, (’21) A. M. 456. In 
Official Assignee v. Official Assignee 
(1926) 79 I. G. 910, (’26) 

A. M. 141, the Madras Court held 


that if the Insolvency Court finds 
property of the insolvent in the 
possession of a purchaser with 
notice of fraud, to whom it has- 
come by a fraudulent conveyance 
from the Official Assignee, it may 
hold that it has jJower to order 
such purchaser to retransfer the 
property to a substituted Assignee* 
(d) (1917) 40 Mad. 810, 36 I. C. 624. 
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claimed by ber was purchased by the insolvent with his own money bemmi in p^fa. 62 

the name of the wife and that no interest in the property passed to her. On 

behalf of the wife (garnishee) it was contended that the property being situate 

outside the limits of the ordinary original civil jurisdiction, the Court had no 

jurisdiction, having regard to cl. 12 of the Letters Patent, to deal with th3 

master on an application under sec. 7 and that the only way in which the 

Official Assignee could enforce his claim was by a regular suit in a Civil Court 

having jurisdiction over the subjec.t-niatter. This contention did not prevail, 

and it was held that cl. 18 of the Letters Patent, which relates to insolvency 

matters, was not controlled by cl. 12, and that the Court had jurisdiction 

under sec. 7 to adjudicate on claims between the Official Assignee and 

strangers to the bankruptcy relating to immovable pro})erty, though such 

property might be situate outside the limits of the ordinary original civil 

jurisdiction. It was also held that sec. 7 of the Presidency- towns Insolvency 

Act was a counterpart of sec. 26 of the Indian Insolvent Act, 1848, and that 

the Insolvency Court under the Presidency-towns Insolvency Act had the 

isame jurisdiction as that which the Insolvent Debtors Court had under 

see. 26 of the Indian Insolvent Act. The decision, it is submitted, is correct, 

but the pi;oposition that sec. 7 of the Presidency- towns lnsolv(*ncy Act is a 

<iOunterpart of sc(;. 26 of the Indian Insolvent Act is not correct. As pointed 

out by an eminent Judge of the Calcutta High Court, sec. 26 of the Indian 

Insolvent Act is part of an entirely different scheme and corresponds neither 

to sec. 7 nor to any part of sec. 36 of the Presidency-towns Insolvency Act, 

and the scheme of the Indian Insolvent Act related to a very different type 

of* Court (e). 

The next case is the Full Bench case of Ha Kancherla Krishna Rao (/). 

The insolvent in that (;ase was the sole agent for the Madras j)resideiicy 
for the sale of kerosene oil under a contract with an oil company. The 
registered office of the com[)any was in Calcutta, and the contract was 
made in Calcutta. The insolvent had a claim against the company 
for damages for breach of the contract amounting to Rs. 5,00,000. The 
Official Assignee of Madras applied for and obtained a garnishee summons’* 
under sec. 7 o^the Act claiming Rs. 5,00,000 against the company. The 
company did not admit the claim and contended that the company being 
a stranger to the bankruptcy, the Court had no jurisdiction under sec. 7 to 
adjudicate on tlie claim. It was also contended that as the company did not 
carry on business within the limits of the ordinary original cdvil jurisdiction of 
the Madras High Court or even within the Madras j)residency, the Court 
had no jurisdiction to deal with the case having regard to the words 
“ within the presidency of Madras ” in cl. 18 of the Letters Patent (para. 

60). These contentions were overruled, and it was held that cl. 18 of the 

(c) Jnamndra Baki Jhbi v. Official (*26) A.C. 597, i)er Rankin, J. 

Assignee of CalcMtUi (1025) 30 C. (/) (1928) 51 Mad. 540, 1121. C. 149, 

W.N. 346, at p. 354, 93 I. C. 834, * (’28) A.M. 732. 
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Paras Letters Patent was not governed by cl. 12, and that the'CouH had jurisdiction 
<2,6ZA under sec. 7 both over persons residing outside the Madras presidency and 
over property situated outside the Madras presidency. As to the contention 
based on the words “ within the presidency of Madras in cl. 18 of the Letters 
Patent, the Full Bench held that those words must be deemed to limit ^he 
jurisdiction of the High Court to cases of insolvency arising within the jpresidency 
of Madras, In respect of this interpretation, it may be observed that the 
words in the corresponding cl. 17 of the Letters Patent of 1862 were “ whether 
within or without the presidency of Madras,” and if the interpretation put by 
the Full Bench on the words “ within the presidency of Madras ” were correct 
it would follow that the High Court of Madras had, under the Letters Patent 
of 1862, jurisdiction in cases of insolvency arising not only within but also 
without the presidency of Madras, This is plainly impossible. Moreover, 
the Presidency- towns Insolvency Act is an Act not of the Imperial 
Legislature, but of the Indian Legislature, and it is doubtful whether the 
Indian Legislature could give jurisdiction to the Highj^Court of a presidency 
over persons and property outside the limits of the presidency. However 
that may be, the decisions worked great hardship on parties residing outside 
the local limits of the ordinary original civil jurisdiction of tlie Court. 
Moreover, a trial of disputed questions of title as between the Official Assignee 
and a third person on a “garnishee summons” in insolvency could not be as 
satisfactory as a trial thereof in a regular suit. 

62A. Amendment.of sec. 7. — Commenting on the procedure followjd 
by the High Court of Madras, the Civil Justice Cornmittee^observed that 
exercise of jurisdiction of this kind was “anomalous and objectionable,” 
and recommended that “ the practice [in Madras] should be restored to that 
obtaining in other Presidency-towns and in England ” {g). This led to the 
amendment of sec. 7 of the Presidency-towns Insolvency Act by adding a 
proviso in the following terms : — 

“ Provided that, unless all the parties otherwise'agree, the jiower 
hereby given shall, for the purpose of deciding any matter arising 
under sec. 36, be exercised only in the manner and to the 
extent provided in that section.” 

The reference to sec. 36 of the Act renders it necessary to consider that 
section at this stage. Under sub-secs. (1) and (3) of that section, the Court 
has the power to summon before it any person supposed to be indebted to 
the insolvent or to have in his possession property belonging to the insolvent 
and to examine such person. Under sub-secs. (4) ‘and (5) of that section, as 
they originally stood, the Court had the power, if it was satisfied on 
examination of any such person that he was indebted to the insolvent, to 


(g) Civil Justice Committee’s Report, 1924-25, at pp. 241, 242. 
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order him to pay to the Official Assignee the amount due to the insolvent, Para. 62A 

and, if it was satisfied on the examination of any such person that he had in 

his possession property belonging to the insolvent, to order him to deliver the 

property to the Official Assignee. The question arose in several cases as to 

the precise power of the Court under that section. It was held in the large 

majority of cases that the section was intended to provide a summary 

procedure for ordering payment of debts due to the insolvent and delivery 

of property belonging to the insolvent in cases where the person examined by * 

the Court either admitted his liability, or, even if he did not actually admit 

it, his evidence made it clear that ho was liable to the insolvent, but that no 

order could be made under the section if he denied liability. There were, 

however, cases in which the Court, even where the liability was disputed, 

proceeded to inquire under that section into the claim of the Official Assignee 

and to examine not only the person believed to be indebted to the insolvent 

or to have in his possession property belonging to the insolvent, but also 

witnesses, and to adjudicate on the claim. One of such cases was that of 

Jnanendra Bala Debi v. The Official Assignee of Cakutia (h). In that case 

the insolvent's wife was examined under sec. 36 in respect of certain property 

which she claimed as her own, but which, the creditors alleged, was purchased 

by the insolvent benami in her name. Some time after her examination, 

the Official Assignee applied, apparently under sec. 36, for a declaration 

that the property belonged to the insolvent and for an order for delivery of 

the property. The Judge in insolvency held an enquiry, and passed the 

order asked for by the Official Assignee. On appeal it was held that the 

learned Judge had no power under sec. 36 to decide disputed questions of 

title, and that such questions could only be disposed of either on a motion 

under sec. 7 or by a regular suit. To remove all doubt as to the limits of 

the powe^ of the Court under sec. 36, sub-secs. (4) and (5) of that 

section were amended by the Presidency-towns Insolvency (Amendment) 

Act, 1927, by providing in effect that an order under that section for 
payment to the Official Assignee of money alleged to be due to the insolvent 
or for delivery to him of property alleged to belong to the insolvent could 
only be made if the person examined by the Court admitted that he was 
indebted to^he insolvent or had in his possession propc*,rty belonging to the 
insolvent. At the same time, sec. 7 of the Presidency-towns Insolvency Act 
was amended by adding the proviso set out above. The effect of both these 
amendments is that where a person examined by the Court under sec. 36 
admits that he is indebted to the insolvent or that he has in his possession 
property belonging to the insolvent, the Court may order him to pay to the 
Official Assignee the amount admitted by him or to deliver to the Official 
Assignee the property belonging to the insolvent. If, however, he denies 
that he is indebted to the insolvent or that he has in his possession j)ro|)erty 
belonging to the insolvent, in other words, if he denies the claim of the Official 

{h) (1926) 30 C. W. N. 346, 93 I. C. 834, (’20) A. C. 697. 
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Para. 6?A Assignee, the Court has no power under sec. 36 to adjudicate on the claim. The 
appropriate section of the Act under which the claim of the Official Assignee 
could be determined is sec. 7, but under that section also the Court cannot 
do so unless both the Official Assignee and the third person agree to a trial of 
the claim by the Judge in insolvency. If both parties do not agree, the^ 
only remedy left open to the Official Assignee is to enforce his claim by 
way of suit. 

The proviso, however, does not apply in every case in which the claim of 
the Official Assignee is denied. The proviso says that “ unless all the parties 
otherwise agree, the power hereby given shall, /or the 'purpose of deciding any 
mailer arising under sec, 36, be exercised only in the manner and to the extent 
provided in that section.” It is clear that no matter can arise for decision 
under sec. 36 unless the person against whom the claim is made has been 
examined under that section and denies the claim of the Official Assignee 
in the course of his examination. To attract the application of the proviso it 
is necessary that the third person should have been examined under sec. 36. 
The result is that unless the third person is examined under that section the 
law to be applied to the case will be the same as what it was before the amend- 
ment, and the Official Assignee may proceed by way of motion under sec. 7 
to establish his claim against such party. It is believed that no such 
<lifference in procedure was intended by the legislature, and it may be that 
the proviso is not happily worded. Actually it was proposed at one time 
to draft the proviso on the lines of the proviso to sec. 105 (1) of the 
Bankruptcy Act, 1914 (see para. .57). That proviso, it will be seen, contains 
the technical expression '‘claims not arising out of the bankruptcy,’’ and this 
[U’obably was the reason why the proviso to sec. 7 was drafted in its present 
form. 

The effect of the amendment was considered in a recent case by a Full 
Bench of the Madras High CWrt (Al),^nd the following propositions were 
laid down : — 

(1) That sec. 7 before its amendment was not limited in its scope to 

matters in which the Official Assignee claims by a title higher 
than the insolvent, but extended also to matters in which the 
Official Assignee has no higher title than the insolvent himself 
would have had. 

(2) Where a person against whom a money demand has been made, 

has been examined under sec. 36, and he disputes the claim of 
the Official Assipee in his examination, the Judge sitting in 
insolvency has no power to deal with the claim in insolvency. 
The Official Assipee has then no option but to proceed by 
way of suit.‘ 

(Al) Official Assignee of Madras v. Narasimha Mudaliar (19J9) 62 Mad. 717, (*29) 
A.M. 706. . . 
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(3) Where no such examination has taken place it is a matter of Pm'at. 
discretion for the Judge sitting in insolvency whether in any 62A» 62B 
given case he should deal with such a claim in the Insolvency 
Court or refer it to the machinery of the ordinary Courts. As 
^ a general rule, in the exercise of that discretion no money 

claim in which any difficult questions arise should be dealt with 
by way of motion, nor should large claims ; only simple cases 
capable of easy and speedy proof should be so dealt with. 

It is believed that notwithstanding the Madras decision, a Judge sitting in 
insolvency in Calcutta or Bombay would not try money claims, however small 
the amount may be, but leave them to be tried by the ordinary tribunals. 

I 

62B- Summary- — The position then is this. The first part of sec. 7 
applies to claims arising out of the insolvency as well as claims not arising 
out of the insolvency, a mere money claim. 

The amendment affects only claims not arising out of the insolvency, 
that is, claims as to which the Official Assignee has no higher title than the 
insolvent himself would have had. The effect of the amendment is that 
where a person who is examined under sec. 36 denies any such claim, the 
Official Assignee can proceed against him only by way of suit ; but if there 
has been no such examination, the Official Assignee may proceed against him 
by way of motion under sec. 7, and it is then a matter of discretion for the 
Judge sitting in insolvency as to whether he should deal with the claim in the 
Insolvency Court or refer the Official Assignee to a regular suit in a civil 
Court. * 

As to claims arising out of the insolvency, where the Official 
Assignee claims by a higher title than the insolvent, the Judge in 
insolvency will continue to exercise jurisdiction as before. A claim 
made by th(^ Official Assignee, by virtue of the doctrine of relation 
back described in sec. 51, to set aside a transfer of jjroperty by the 
insolvent executed between the commencement of the insolvency and 
the date of the order of adjudication, a claim to set aside a voluntary 
transfer falling within sec. 55, a claim to set aside a transfer by way 
of fraudulent preference falling within sec. 56, all these are claims arising 
out of the insolvency. As regards these claims, the Official Assignee has a 
higher title than the insolvent himself would have had. The insolvent 
himself, had he not been adjudged insolvent, could not have impeached any 
of these transactions. As between himself and the transferee these transactions 
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Para.62B are perfectly valid. It is only if insolvency supervenes that transactions 
of this character are liable to be impeached by the Official Assignee. The 
Official Assignee alone is entitled to impeach them, and he does so by virtue 
of the superior and paramount title which he has by the operation of the 
insolvency law. The same observations apply to transfers which are ,in 
themselves acts of insolvency, such as a transfer by the insolvent for the 
benefit of the general body of his creditors within sec. 9 (a), or a transfer 
by him with intent to defeat or delay his creditors within sec. 9 (b). In 
the case of these transfers also the Official Assignee has a higher title than 
the insolvent himself would have had, and the Official Assignee may impeach 
them by an application to the Insolvency Court (i). There are other 
matters also within the proper province of the Insolvency Court. Thus a 
payment made by the insolvent to a creditor after presentation of an insolvency 
petition, with a view to give him preference over his other creditors, though 
not technically falling within sec. 56 as a fraudulent preference, may be 
avoided by the Official Assignee by an application in the Insolvency Court, 
such a payment being contrary to the policy of the insolvency law (m). A 
transfer made by the insolvent after the order of adjudication can also be 
set aside by an application in the Insolvency Court. 

Exclusive jurisdiction under P.-t. I. A.~"The High Court of 
Madras has held that the Insolvency Court has exclusive jurisdiction under 
the Presidency-towns Insolvency Act in matters of voluntary transfers 
(s. 55) and fraudulent preference (s. 56), and that no suit lies in the ordinary 
tribunals in respect thereof. The debtor in that case had been adjudged 
insolvent in Bombay. The plaintiff was the mortgagee, and ,+he suit was 
brought on the mortgage against the- insolvent and the Official Assignee 
of Bombay, On behalf of the Official Assignee it was contended that the 
mortgage was void as against him under sec. 55 of the Presidency-towns 
Insolvency Act. The High Court held, following its decisions under the 
Provincial Insolvency Act, that the Presidency-towns Insolv ency Act gives 
exclusive jurisdiction to Insolvency Courts to set aside transactions under 
secs. 55 and 56 of the Act. It was also held that the Official Assignee cannot, 
even as a defendant, impeach such transactions in a civil Court, and that 
the proper remedy of the Official Assignee was to apply to the Insolvency 
Court at Bombay to set aside the mortgage under sec. 55 of the Act (j). 


{%) Sx parte Brown (im)UCh.D. US. 
{it) Re Badham (1803) 69 L.T. 366, (1893) 
10 Morr. 262. 

(j) Official Assignee, Bombay v. Sundara- 
cAarf(1927)60Mad. 776. 102 I. C. 
702, (’27) A. M. 684. See also 


Jnanendra Bala Debt ▼. Official 
Assignee of CalctUla (1926) 30 

C.W. N. 346, 353,364, 93 1. C. 
834, (*26) A. C. 697. See also para. 
62 C. 
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This decision, it is submitted, is not correct. Under the English law every Parat* 
Court possessing jurisdiction in bankruptcy has full power to decide all 62Bf 62C 
questions arising in an insolvency, questions of voluntary settlements 
and fraudulent preferences where the trustee claims by a higher title than 
the bankrupt, but this jurisdiction is not exclusive, and, in a proper case,, 
the matter may be left to the ordinary tribunals as where the amount 
at stake is a large one or questions of character are involved (see p. 38). This 
principle, it is submitted, applies in British India under the Presidency-towns 
Insolvency Act if not also under the Provincial Insolvency Act. Reference 
may be made in this connection to the defences raised in the Privy Council 
case Shne Darby <& Co, v. Official Assignee (1928) 30 Bom. L. R. 290, 107 
I. C. 233, (’28) A. PC. 77, which were similar to those in the Madras case. 

It may be observed that whether the OflScial Assignee is the plaintiff or the 
defendant, a civil Court has power, where the transaction in suit is impeached 
either under sec. 55 or sec. 56, to stay the suit under sec. 18 (3) of the Act, 
whether the suit was instituted before or after adjudication (para. 269), and 
this, it ig submitted, is the proper course to follow except in the exceptional 
cases mentioned above. The Insolvency Court also may stay ,the suit 
under sec. 18 (1). See para. 612 below. 

The only ground for differentiating between the two Acts is that sec. 53 
of the Provincial Insolvency Act contains the words “ may be annulled by 
the. Court and sec. 54 contains the words “ shall be annulled by the Court ”, 
the Court referred to in each section being the Court mentioned in sec. 3 of 
the Act, that is, the Court exercising insolvency jurisdiction. But even so, 
it is going ?oo far to say that the jurisdiction of the ordinary tribunals is 
barred by those words within the meaning of sec. 9 of the Code of Civil 
Procedure, 1908. The doubt and difficulty created by those words should 
be removed by legislation. The best course is to bring these sections into 
line with the corresponding sections of the Presidency-towns Insolvency Act. 

62C. Transfers within sec. 53 of the Transfer of Property 
Act, 1882. — In the preceding paragraph several cases have been mentioned 
in which the title of the Official Assignee is higher than the insolvent’s. 

They are cases of the kind in which the Insolvency Court has invariably 
assumed jurisdiction. In England, however, there is no absolute binding 
rule that whenever the title of the Official Assignee is higher than the 
insolvent’s, the case must be tried by the Insolvency Court (para. 59). 

This leads to a consideration of transfers within sec. 53 of the Transfer 
of Property Act, 1882. That section is based on the statute 13 Eliz. 
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Para. 62C 5 (now the Law of Property Act, 1925, sec. 172), discussed in paragraph 

lOOB below. Sec. 53 of the Transfer of Property Act provides that every 
transfer of immovable property, made with intent to defeat or delay the 
creditors of the transferor, is voidable at the option of any creditor so defeated 
or delayed. The transfer is valid and binding as between the transferer 
and the transferee, but it is voidable at the option of the creditors. If the 
transferor becomes insolvent, the right to impeach the transfer veste in the 
Official Assignee, and this is so because the Official Assignee as representing 
the creditors has a higher title than that which the insolvent himself would 
have had. To use the language of James, L. J., in Ex parte Butters (fc), 
“ The bankruptcy law j)uts the trustee in the position of the representative 

t 

of all the creditors of the bankrupt and under the statute of Elizabeth cre- 
ditors have a right to impeach transactions which the bankrupt himself could 
not impeach. The trustee, therefore, in seeking to set aside a transaction as 
fraudulent under the statute of Elizabeth, is claiming by a higher and 
better title than the bankrupt himself, for the bankrupt is a party to the 
fraud.*’ Since the Official Assignee claims by a title higher than the insol- 
vent’s, he may impeach the transfer by an application to the Insolvency 
Court under sec. 7 of the Act, and the Insolvency Court will assume juris- 
diction to try the claim. To this, however, there is an exception laid down 
by the English Courts. It has been held in England that a trustee in bank- 
ruptcy seeking to impeach a transaction under the statute of Elizabeth may- 
proceed in a Court of Bankruptcy, but in cases in which questions affecting 
personal character arise or the amount at stake is large the Court should, 
in the absence of special circumstances, decline to exercise such jurisdiction, 
and should leave the question to be ^tried by the ordinary tribunals (1), 
Thus in Ex parte Price (m), where the trustee sought to impeach in a County 
Court having bankruptcy jurisdiction a deed, whereby the debtor had conveyed 
, to his father the equity of redemption of a farm, on the ground that it was 
executed by the debtor with intent to defeat and delay his creditors, it was 
held that the amount at stake being a large one and questions of character 
being involved the case was one which ought to be left to be tried in an 
action in the High Court in the ordinary way. In the course of the judgment 
Jessel, M.R., said : In the present case an allegation of gross fraud is 

I made against a father and his son. It is said that they conspired together 


(k) (1880) U Ch. D. 205, 267. See also 
Jnamndra Bala Debt v. Official 
Assignee of Calcutta (1925) 830 
C. W. N. 346, 354, 93 I. C. 834, 
(’26) A. C. 597. 


(/) Ex parU Price (1882) 21 Ch. D. 563 ; 
Re Beswich (1888) 68 L. T. 591 ; 
Ex parte Butters (1880) 14 Ch. D. 
265. 

(m) (1882) 21 Ch. D. 653. 
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to make a sham sale to the father of the equity of redemption of property ParM 
of the son in order to defraud the creditors of the son. It does not matter (QQISD 
under what statute it is sought to set aside the transaction. Property worth 
nearly £500 is at stake, and questions seriously affecting character are 
flivolved. The father is not a bankrupt, and he is not directly amenable to 
the jurisdiction of the Court of Bankruptcy. He desires that the case 
should not be tried in the County Court and says that he should like to have 
it tried by the ordinary tribunal. He gives various reasons for this. . . . 

Ought we to compel him to submit to the jurisdiction of the County Court in a 
case in which the amount at stake is so much beyond the ordinary jurisdiction 
of that Court, except in bankruptcy, and in which such serious questions of 
character arise It was held that the father should not be compelled to 
submit to the jurisdiction of the County Court. This limitation on the 
exercise of jurisdiction is not confined to County Courts. The limitation 
applies even to the High Court (n). 

62 D. Time for taking objection to exercise of jurisdiction.— 

The objection to the exercise by the Insolvency Court of its jurisdiction to 
decide questions of title as between the Official Assignee and a tliird person 
should bo taken at the earliest possible opportunity. The objection will 
not be entertained after the third person has taken the chance of a decision 
•in his favour on the merits in the Insolvency Court. The reason is that the 
objection is not one to the existence of any jurisdiction, but to the exercise 
of jurisdiction. In Ejc parte Swinbanks (a) James, L. J., said : With 
regard to tie objection to the jurisdicition, it is very likely that if it had been 
taken in the first instance the Court might have said to the parties, Try the 
case out before the ordinary tribunals. The power given to the Court of 
Bankruptcy by sec. 72 [of the Bankruptcy Act, 1869] is almost without 
limit, because, as I have said in other cases, the Legislature trusted that 
Court not to^exercise the jurisdiction except in a proper case. But it seems 
to me that when the objection was not taken in the County Court, nor before 
the Chief Judge, whose decision was in favour of the present respondent, it 
would be monstrous now to throw away all the expense which has been 
already incurred and to say to the parties. Fight the case out in the Chancery 
Division. It seems to me that it is too late now to take the objection, after 
the respondent has taken his chance of a decision in his favour in the Court 
of Bankruptcy.” 


(n) Re Arnold (1891) 66 L. T. 121, per (o) (1879) 11 Ch. D. 625. 532 ; Ex parts 
Vaughan WilUams, J. Butters (1880) 14 Ch. D. 266. 
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Parat. 62E. Limitation. — The Indian Limitation Act, 1908, applies to an 
C3 application under sec. 7 of the Presidency-towns Insolvency Act, just as 
to a suit, service of notice of the application being equivalent to the 
commencement of the suit (p). 

<r 

Power to decide qtiestions arising in insolvency under 
the Provincial Insolvency Act, 1920. 

63. Provincial Insolvency Act, 1920, sec. 4.— There was no section 
in the Provincial Insolvency Act, 1907, corresponding to sec. 7 of the Presi- 
dency-towns Insolvency Act. This gave riseto a conflict of decisions whether 
a Provincial Insolvency Court had the power to decide questions of title 
between the Receiver and a stranger to the insolvency or whether ‘such 
questions could only be decided by a suit filed in the ordinary tribunal. These 
questions arose principally in cases where a sale or a mortgage or a lease 
was made by the insolvent more than two years before his insolvency, and 
the transaction was impeached by the Receiver as fraudulent. The transaction 
being more than two years old, it could not be set aside under sec. 53^ of the 
Provincial Insolvency Act. The Receiver therefore sought by an application 
to set it aside as being fraudulent under sec. 53 of the Transfer of Property 
Act, 1882. The application was not made under any section of the 
Provincial Insolvency Act, for there was no express section relating to it, 
but under what was called the implied power of the Insolvency Court. 
The High Court of Allahabad held that a Provincial Insolvency Court had • 
the power to decide the question on an application by the Receiver (g). 
In the Allahabad case a transfer executed by the insolvent of his property 
was impeached by the Receiver as being fictitious and the Receizrer applied 
to be put in possession of the property. It was contended on behalf of the 
transferee that the District Judge exercising insolvency jurisdiction could 
not decide questions relating to the validity of transactions entered into by 
the insolvent and that such questions could only be tried in a regular suit. 
These contentions did not prevail, and it was held that the Insolvency Court 
had the power to try and decide those questions. In the course of the 
judgment it was said : “ The learned vakil for the appellant contends that 
if the case does not come within sec. 36 of the Act, the Receiver should be 
left to bring a separate suit. We cannot accept this contention. It is true 
that the Indian Provincial Insolvency Act contains no such provision as 
sec. 102 of the English Bankruptcy Act, 1883. . . . But it is the duty of 
a receiver appointed under the Indian Act, and of the Court itself, where 
no receiver is appointed, to take possession of the property of the insolvent. 


ip) See Be Maneel (1892) 66 L.T. 245. 
(g) Banidhar v. Kharagjit (1915) 


37 AH. 65, 26 I .C. 926. 
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and sec. 18 (3) of the Act [Provincial Insolvency Act, 1920, sec. 56 (3)] Pans, 
empowers the Court, where it appoints a receiver, to remove any person in ®# 
whose possession or custody any property of the insolvent is from the 
possesion or custody thereof, provided of course that the insolvent had a 
right to remove him.” The High Court of Calcutta, dissenting from the 
Allahabad High Court, held that it had no such power and that questions 
of title to property should be decided in a separate suit (r). In the Calcutta 
case also the transaction was im 2 )eached as benami. As to sec. 18 (3) of the 
Provincial Insolvency Act, 1907, the Court said that the clause was not 
intended to authorise the removal of any person whom the insolvent himself 
could not remove without the aid of legal proceedings. The clause, it was 
said, was intended to cover the removal of an agent or subject to 

the terms of his appointment, or the removal of a tenant subject to the 
conditions of his lease, but not the removal of a person in possession claiming 
adversely to the insolvent. To put an end to this conflict the legislature 
introduced sec. 4 while enacting the Provincial Insolvency Act, 1920. In so 
doing it adopted the view of the Allahabad Court in preference to that of the 
Calcutta Court. Sec. 4 is in almost the same terms as sec. 7 of the Presi- 
dency->owns Insolvency Act as it stood before its amendment. The word 
** title,” which does not occur in sec. 7 of the Presidency-towns Insolvency 
Act, is used in sec. 4 of the Provincial Insolvency Act, to give prominence 
to the Allahabad view that a Provincial Insolvency Court has the power 
to decide questions of title between the Receiver and third persons (rr). 


Decisions under sec. 4 of the Provincial Insolvency Act, 1920. 

64. JBxclusive jurisdiction under Prov. 1. A.— It has been held 
in a series of cases that the Insolvency Court alone has jurisdiction to 
adjudicate on the validity or otherwise of transfers falling within secs. 53 
and 54 of the Provincial Insolvency Act, and that the ordinary tribunals 
have no jurisdiction to entertain suits to set aside such transfers ( 5 ). Sec. 53 
relates to vqfuntary transfers and sec. 54 to transfers by way of fraudulent 
preference. See p. 48 above, “ Exclusive jurisdiction.” 


(f) Nilmoni Chowdhuri v. J>urga Charan 
Chotvdhri (1918) 22 C. W. N. 704, 
46 I. C. 377 ; Joy Chandra Das 
V. Mahomed Amir (1918) 22 
C. W. N. 702,44 1.0.143. 

{rr) See Fool Kumari Daai v. Khirod 
Chandra Das Gupta (1927) 31 
C.W.N. 602, 604-505, 102 I. C. 
116, (*27) A. C. 474. 

(s) Official Receiver v. Palaniswami 
Chetti (1926) 48 Mad. 750, 757, 
88 1. 0.934 (’26) A M. 1061. 


[Prov. I. A., B. 63]; Hhahzada Begam 
V. Gokul Chand (1927) 2 Luck. 
661, 105 I. 0. 60, (’27) A. O. 367 
[Prov. I. A., 8. 63] ; Kaniz Fatima 
V. Narain Singh (1927) 49 All. 71, 
98 r. 0. 1001, (’27) A. A. 66 [Prov. 
1. A., 8. 53] ; Mariappa Pillai v. 
Raman Chettiyar (1919) 42 Mod. 
322, 62 I. 0. 619 [Prov. I. A. 1907, 
B. 36]; see also Shikri Prasad v. 
Aziz Ali (1922) 44 All. 71, 72, 
63 I. 0. 601, ('22) A.A. 196. 
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Paras. 65. Suits by third persons to recover property attached 
66 by Receiver- — It has been held by the High Court of Allahabad that 
a person who is aggrieved by any act or decision of the Receiver has two 
courses open to him. He may appeal from the decision of the Receiver 
under sec. 68 of the Provincial Insolvency Act, or he may, if he pleases, treat 
the Receiver as a trespasser and bring a suit in the ordinary tribunal. He 
is not bound to appeal to the Insolvency Court. Nor is leave of that Court 
necessary as a condition precedent for bringing the suit. Thus if property 
claimed by a third person is attached by the Receiver as belonging to the 
insolvent, such person may appeal to the Insolvency Court, and apply for 
a declaration of his title and for possession, or ho may file a suit for that 
purpose (0- If, however, he elects to appeal to the Insolvency Courts 
and the case is decided, the decision will operate, as res judicata under 
sec. 4 (2) of the Act, and will bar a subsequent suit in respect of the same 
matter (u). If the Insolvency Court decides against him, his only remedy is 
by way of ai)peal under sec. 75 of the Act, but if it refuses to adjudicate 
upon his claim, there being then no decision, ho may file a suit in a civil 
Court (v). It has also been held that where property attached by the 
Receiver is claimed by two rival claimants, and the Insolvency Court decides 
that the property does not belong to the insolvent, and also decides incidentally 
that it belongs to one of the two claimants, the decision does not operate 
as res judicata as between the claimants (w;). All the above decisions are 
in accordance with the English law. 

66. Fictitious transfers and transfers fraudulent within sec. 
53 of the Transfer of Property Act, 1882 , — Sec. 53 of the Provincial ' 
Insolvency Act provides that a transfer of property mt being a transfer 
in favour of a purchaser or incumbrancer in good faith ami for valuable 
consideration shall, if the transferor is adjudged insolvent within two years 
after the date of the transfer, be voidal^e as against the Receiver. 

It has been held by the High Courts of Allahabad, Madras and Calcutta 
that the Insolvency Court has the power to decide whether a transfer of 
property made by the insolvent even though more than two years before his 
insolvency was fictitious. It has also been held that the Insolvency Court has 
the power to decide whether a transfer made by the insolvent even though 
more than two years before his insolvency is voidable as being fraudulent 


(I) Maharana Kunwar v. E. V. David 
(1924) 46 All. 16, 77 1. C. 67, (’24) 
A. A. 40. See the Code of Civil 
Procedure, 1908, s. 9. 

(u) Maharana Kunwar v. E. V. David 
(1924) 46 All. 16. 21, 77 I. C. 57, 
(’24) A. A. 40; Ba^ra Begam v. 
Bobu Sheo Narain (’23) A. A. 293, 
71 L C. 983; Raj Rani v. 
Jawahir Lai (1928) 26 All. L. J. 
93, 108 I.C. 162, (’28) A. A. 169; 


8hib Narain v. Lachmi Narain 
(1929) 119 I.C. 733, (’29) A. L. 761. 
See also Pita Ram v. Jujhar Singh 
(1917) 39 All. 626, 43 I.C. 573, and 
Irshad Husain Y. OopiNath (1919) 
41 All. 378, 49 I. C. 690, both cases 
under s. 22 of Prov. 1. A., 1907. 

(v) Deorao v. Vithal (’26) A. N. 363, 87 
I. C. 1000. 

(«;) Hukumut Rai v. Padam Narain- 
(1917) 39 All. 363, 38 1. G. 161. 
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within the meaning of sec, 63 of the Transfer of Property Act, 1882 (x). It is 
submitted as to the former class of transfers that the question as to their 
validity should be left to be decided by the ordinary tribunals, unless the 
parties consent to the question being decided by the Insolvency Court (aS). 
As to the latter class of transfers, see para. 62 C above. 

* 67. Hindu sons. — The High Court of Madras has held that the Insol- 

vency Court has the power in the insolvency of a Hindu father to try, on the 
application of the Receiver, the question whether the son’s interest in joint 
family property is liable to be sold for the benefit of the father’s creditors, 
even if the son does not consent to the question being tried by that Court (y). 
It is true that the Insolvency Court has that power, but, it is submitted, 
it should refuse to exercise it in cases of this kind and leave the question 
to be decided by the ordinary tribunals. 


68. Purchaser from Receiver. — In cases which arose under the 
Provincial Insolvency Act, 1907, the High Court of Madras held that where 
property is sold by the Receiver as belonging to the insolvent, and the 
purchaser while attempting to take possession is obstructed by a third person 
who claims to be in possession as owner, the Insolvency Court has no power 
to order possession to bo given to the purchaser, the ground of the decision 
being that the Court had no power under that Act to decide questions of 
title vfith respect to property claimed by third persons (z). In a case under 
the Provincial Insolvency Act, 1920, the same High Court held that the 
now sec. 4 gave power to the Insolvency Court to decide questions of title 
and that the Court had power under secs. 4 and 56, on the application of 
the Receiver or even of the purchaser, to direct the third party to deliver 
possession to the purchaser (a). The same High Court has, however, hold 
that although the Receiver, on the insolvency of a Hindu father, can sell 
the whole joint family property including the son’s share therein, the purchaser 
from the Receiver is not entitled to apply under sec. 4 for delivery of possession 
of the whole property including the son’s share, and that his only remedy 
is by way of suit ; but the Receiver or the purchaser is entitled, in so far as. 
the insolvent’s share is concerned, to joint possession of the? property on an 
application under that section {aa). This, it is submittecl, is a correct 
exposition of the law. Once the property is sold the sale proceeds have to* 
be distributed amongst the creditors, and it cannot be said that the question 
whether the purchaser is entitled to possession is one whi(;h it is expedient 


(x) Haji wLnvmr Khan v. Mohammad 
Khan (1929) 51 All. 550, 113 I.C. 
819; Shikri Prasad v. Aziz AH 
(1922) 44 All. 71, 03 I.C. 601, 
(’22) A. A. 190; Hari Chand llai 
V. Moti Ram (1926) 48 All. 414, 
94 I.C. 429, (’26) A. A. 470; 
Chitfammal v. Ponnuawami Naicksr 
(1926) 49 Mad. 762, 92 I.C. 573, 
(’26) A.M. 363 ; Fool Kumari 
Dost y. Khirod Chandra Das 
Gupta (1927) 31 C. W. N. 502, 
102 I.C. 116, (’27) A.C. 474. 

(a;2) See Fool Kumari Dasi v. Khirod 
Chandra Das Gupta {W21) 31 C. 
W. N. 502, 102 I. C. 115, (’27) A. 


C. 474. 

(y) Sec liamasomayajullu v. Official 
Receiver A. M. 360.92 I. C. 249.. 
See also Venkatram v. Chokkier 
(1928) 61 Mail. 567, 109 I. C. 516, 
(’28) A.M. 531, and para. 68 below. 
{z) Narasimhaya v. Veeraraghavulu 
(1918) 41 Mad. 440, 42 I.C. 525. 

(a) Ramamami Cheltiar v. Ramaswami 
Iyengar (1922) 45 Mad. 434, 65 
I. C. 394, (’22) A. M. 147. The 
purchaBer was held entitled to 
apply under s. 66 (3). 

(aa) Venkatram v. Chokkier (1928) 61! 
Mad. 567, 109 I. C. 616, (’28>» 
A. M. 531. 


Paira*. 

66-6a 
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Paras, or necessary to decide “ for the purpose of making a complete dibtribution 
®-70A of property ” within the meaning of sec. 4 of the Act (ft). 

68A. Suggestion for amending Provincial Insolvency Act, 
sec* 4 . — It is indeed difficult to understand why the Legislature, while 
amending sec. 7 of the Presidency-towns Insolvency Ac?t, did not amend 
at the same time sec. 4 of the Provincial Insolvency Act. Sec. 7 was amended * 
on the recommendation of the Civil Justice Committee. Referring to the 
decisions of the Madras High Court under the Presidency-towns Insolvency 
Act, the Committee said (c) : “ We think it anomalous, however, that this 
view should be taken by one Court alone ; and if, now that the Provincial 
Insolvency Act, sec. 4, contains the same provisions in substance as are 
contained in sec. 7 [of the Presidency-towns Insolvency Act], this practice 
is to spread, it will produce the most serious disadvantages, and much 
dislocation of our legal system.” There is no doubt that the Provincial 
Insolvency Courts have in some cases gone too far, and assumed juriidiction 
in cases where they ought to have declined it. It would be desirable, if the 
Provincial Insolvency Act is to remain as a separate Act on the statute book, 
to bring sec. 4 of that Act into line with sec. 7 of the Presidency-towns 
Insolvency Act. 

69* Bes judicata [sec* 4 (2)]. — Subject to the right of appeal under 
sec. 75 of the Provincial Insolvency Act, every decision under sec. 4 of that 
Act is final and binding for all purposes as between, on the one hand the 
debtor and the debtor’s estate and on the other hand, all claimant® against 
him or it and all persons claiming through or under them or any of them, 
•^ee para. 65 above, “ Suits by third persons to recover property attached by 
Receiver.” 


70. Power of Court to seH disputed interest [ sec. 4 (3)].— W hen^ 

Ihe Court does not deem it (expedient or nccess^iry to decide any question of 
the nature referred to in sec. 4 (1) of the Provincial Insolvency Act, but has 
reason to believe that the debtor has a saleable interest in any property, the 
Uourt may without further inquiry sell such interest in such mafiiner and 
subject to such conditions as it may think^fit. The question of title between 
the* person claiming the property and the purchaser from the Court should 
then be determined in a suit in a civil Court. 


70A. Procedure under Provincial Insolvency Act, sec. 4.—A 

•Court exercising jurisdiction under sec. 4 of the Provincial Insolvency Act 
should follow the procedure of a civil Court in a civil suit. It should require 
the Receiver and the party in possession to state their respective cases in 
writing, and should frame issues, and should give the party an opportunity 
of producing evidence as in a regular suit (d). There should be sworn 
testimony and the same care should be used wdth regard to the admission 
and rejection of documentary evidence as in a suit (e). 


(6) «ee Me Arnold (1891) 66 L. T. 121, 
where the Bankruptej’^ Court 
declined to exercise jurisdiction 
under somewhat similar circum- 
stances. 

v(c) Civil Justice Committee’s Report, 
1924-25, at p. 242. 


( d) Mansidhar v. KMragj *7 ( 1 916) 37 All. 

65, 26 I. C. 926; Me Ohani 
Muhammad (’28) A. L. 666, 108 
I.C. 602. 

(e) Mhikri Prasad v. Aziz AU (1922) 44 

All. 71, 73, 63 I. C. 601, (’22) A.A. 
196. 
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2.--GENERAL PO\¥ERS OF COURTS AND PROCEDURE. 

A. PresidencyAowns Insolvency Act, s. 90. 

71. General powers of Court (s. 90).—“ (i) In proceedings under 
{his Act the Court shall have the like powers and follow the like procedure 
as it has and follows in the exercise of its ordinary original civil jurisdiction : 

Provided that nothing in this sub-section shall in any way limit the 
jurisdiction conferred on the Court under this Act. 

(2) Subject to the provisions of this Act and rules, tlie costs of and 
incidental to any proceedings in the Court shall be in the discretion of the 
Court. 

(j) The Court may at any time adjourn any proceedings before it 
upon such terms, if any, as it thinks fit to impose. 

{4) The Court may at any time amend any written process or 
proceeding under this Act upon such terms, if any, as it thinks fit to 
impose. 

( 5 ) r Where by this Act or by rules, the time for doing any act or thing 
is limited, the Court may extend the time either before or after the 
expiration thereof, upon such terms, if any as the Court thinks fit to 
impose. 

( 6 ) Subject to rules, the Court may in any matter take the whoh*. or 
any part of the evidence either viva voce or by interrogatories, or U})on 
affidavit, or by commission. 

( 7 ) For the purpose of approving a composition or scheme by joint 
debtors the Court may, if it thinks fit, and on the report of the Official Assignee 
that it is expedient so to do, dispense with the public examination of one 
of the joint debtors if he is unavoidably prevented from attending the 
examination by illness or absence abroad. 

(»??) For the purposes of this Act the Court of the Judicial Commissioner 
of Sind shaU have all the powers to punish for contempt of Court which 
are possessed by the High Courts of Judicature at Fort William, Madras 
and Bombay respectively.” 

72. Transfer of proceedings. — Sec. 24 of the Code of Civil Procedure, 
1908, provides that the High Court may transfer any proceeding pending 
before it for trial to a subordinate competent Court, and withdraw any 
proceeding pending in a subordinate Court and itself try and dispose of the 
same. The powers given to the Insolvency Court under sec. 90 of this 
Act are only such as are exercised by the High Court in its ordinary original 
civil jurisdiction, and the power of transfer or withdrawal of proceedings 
from Courts subordinate to the High Court under sec. 24 of the Code is not 


Paras. 

71,72 
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Paras. 

72-76 


one of such j)owers. Moreover, the jurisdiction conferred by the Presidency- 
towns Insolvency Act and that conferred by the Provincial Insolvency Act 
are distinct and the provisions of the two Acts differ in several important 
respects. The Insolvency Court, therefore, has no power under sec. 90 to 
transfer to itself an insolvency proceeding pending in a District Court (/), 
nor has it any such power under sec. 5 (2) of the Provincial Insolvency 
Act iff). Further, the Insolvency Court has no power to transfer any 
insolvency proceeding pending before it to a District Court {g). 


73- Stay of proceedings*- -Before the Presidency-towns Insolvency 
Act was amended by the Insolvency (Amendment) Act, 1930, it was held 
that the Insolvency (^^ourt had no power to stay insolvency proceedings 
pending in a District C^ourt {^). Since the amendment it has such power : 
see new sec. 18A. 


74. Injunction* — Though the Court will not restrain a mortgagee or 
•other secured creditor in the exercise of his legal remedies under sec. 18 of 
the Act, it may, it seems, restrain him under 0. 39, r. 1, of the Code of 
Civil Procedure, 1908, if there are substantial grounds for impeaching 
his title (t). 

76. Section does not aflfect jurisdiction of the Court.— This sec- 
tion does not curtail the jurisdiction otherwise exercisable by the Insolvency 
•Court {j). 

76A. Where special procedure is prescribed— See para. 
77 below. 


B. Provincial Insolvency Act, s. 6. 

76. General powers of Court (s. 5).— (l) Subject to the provisions 
of the Provincial Insolvency Act, the Court, in regard to proceedings in 
insolvency, has the same powers and is required to follow the same procedure 
as it has and follows in the exercise of original civil jurisdiction. 


(2) Subject as aforesaid, High Courts and District Courts, in regard to 
proceedings under the Provincial Insolvency Act in Courts subordinate to 

Bom. 788, 794, oA.C. 160, (’25) 


.(f) Re Naginlal M aganlal ( 1 925) 49 Bom . 
788, 91 1.C. 160, (’25) A. B. 543. See 
also Re Maneckchand (1923) 47 
Bom. 275, 280,75 1. C. 61, (’22) 
A. B. 390. 

iff) Oomer Ahmad Bros., In the matter 
of (1926) 4 Kang. 554, 100 I. C. 
265, (’27) A. R. 105. 

(g) Srinivasa Aiyangar v. Official 
Assignee (1915) 38 Mad. 472, 21 I. 
C. 77. 

^(K) M. A, Sassoon and Sons, Lid, v. 
Oosto Behari Das (1927) 31 C. W. N. 
847, 103 I. C. 754, (’27) A.C. 629; 
Re Naginlal M aganlal (1925) 49 


A. B. 543 ; Sarai Chandra Pal v. 
Barlow df Go. (1928) 56 Cftl. 712, 
(’28) A. C. 782. 

(t) Ex parte Bayly (1880) 15 Cli. D. 
223. 

(j) A bdul Khader v. The Official A saignee 
of Madras (1917) 40 Mad. 810, 
36 I. C. 524; In the matter of 
L. W. Nasse (1929) 7 Rang. 201, 
118 1. C. 615, (’29) A. R. 229; 
Re Dinaram Somani (1917) 27 
C. W. N. 370, 821. C. 70, (’23) A.C. 
427. 
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them, have the same powers and are required to follow the same procedure 
as they have and follow in regard to civil suits. 

77. Where special procedure is prescribed by the Act-— Where 
the Act prescribes an express remedy, it is not open to a party to resort to the 
general provisions of the Code of Civil Procedure, 1908. Thus a debtor whose 
adjudication has been annulled under sec. 43 (1) of the Act owing to his 
failure to appear at the hearing of his application for discharge, can apply only 
under sec. 10 (2) of the Act, and not under 0. 9, r. 9, of the Code (k). 

78. Transfer of proceedings. — The High Court in the exercise of its* 
original insolvency jurisdiction has no power under sec. 5 (2) of the Provin- 
cial Insolvency Act to transfer to itself an insolvency 2 )roceeding pending 
in a District Court (Z). See para. 72 above. 

79. Injunction restraining sale. — After an insolvency petition has 
been presented, a Provincial Insolvency Court has the power, even before 
adjudication, to restrain a creditor by an injunction under 0. 39, r. 1, of the 
Code of Civil^rocedti'W>, 1908, from selling the debtor’s goods on which 
he claiins a hen, where the lien is denied by the other creditors (m). A 
fortiori it has the power to restrain a secured creditor from selling the 
goods after adjudication (n), 

(k) Venugopalacharinr v. Chunnihtl \ (m) Ilajee Ally Makomed v. M, M. Bhani 
(1920) 49 Mad. 935, 937, 97 I. 0. (1928) 0 Rang. 352, 111 1. C. 90S,. 

706, (’26) A. M. 942. ! (’28) A. R. 241. 

{1) Oomer Ahmad Bros, y In ike. mailer of Luxmi Industrial Bank, Ltd, v, 

• (1926)4 nang. 554, 100 J.C. 265, ! Dinesh CJmndra Hoy (1928) 55 

(’27) A. R. 105 ; Goculdoss j Cal. 1053, 113 i. C. 105, (’28) A.C. 

Jumnadoss d: Co. v. Hadasirier ! 609* 

(1929) 52 Mad. 57, (’28) A. M. 1091. i 


Parasu 
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3.-C0URTS TO BE AUXUIARY TO EACH OTHER. 

Para. 80 80. Courts to be auxiliary to each other [F.-t. I. A., s. 126 ; 

Prov. 1. A., S. 77]- — By sec. 126 of the Presidency-towns Insolvency Act, 
it is enacted that all Courts having jurisdiction under this Act shall make 
such orders and do such things as may be necessary to give effect to 
sec. 118 of the Bankruptcy Act, 1883, and to sec. 50 of the Provincial 
Insolvency Act, 1907. 

By sec. 77 of the Provincial Insolvency Act, 1920, which is a reproduc.tion 
of sec. 50 of the Act of PK)7, it is provided that all Courts having jurisdiction 
in insolvency and the officers of such Courts, respectively, shall severally 
act in aid of and be auxiliary to each other in all matters of insolvency, 
and an order of a Court seeking aid with a request to another of the said 
Courts shall be deemed sufficient to enable the latter Court to exercise, in 
regard to the matters directed by the order, such jurisdiction as either of 
such Courts could exercise in regard to similar matt?.ra,>);ithin^their respective 
jurisdictions. 

Sec. 118 of the Bankruptcy Act, 1883, referred to above, now Bankruptcy 
Act, 1914, sec. 122, is as follows : — 

The High Court, the County Courts, the Courts having jurisdiction 
in bankruptcy in Scotland and Ireland, ami every British Court elsewhere 
having jurisdiction in Ijankruptcy or insolvency, and the officers of those* 
Court.s, respectively, shall severally act in aid of and be auxiliary to each 
other in all matters of bankruptcy, and an order of the Court seeking aid, 
with a request to another of the said Courts, shall be deemed sufficient to 
enable the latter Court, to exercise, in regard to the matters directed by 
the order, such jurisdiction as either \he Court which made. the request, 
or the Court to which the request is made, could exercise in regard to similar 
matters within their respective jurisdictions.’* 

The Indian Insolvency Act, 1848, which was re])ealed by ttie Presidency- 
towns Insolvency Act, was an Imperial Statute. Under sec. 7 of that Act 
the property of the insolvent “ whether within the territories within the 
limits of the charter of the East India Company or without ” v<\sted in the 
Official Assignee. That Act operated throughout the British dominions, and 
a vesting order made under it operated as a statutory transfer of all the pro- 
perty of the insolvent within British India. It also oj^erated as a transfer both 
of movable and immovable property within the British Empire outside British 
India, subject, in the case of immovable property, to the carrying out of any 
formalities requisite under the local law in respect of conveyances or assign- 
ments of property. Thus if by the law of the colony in which the immovable 
property is situate, registration is necessary to pass the title, the title of the 
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Official Assignee is not complete until registration. But the vesting order Para, 
could not operate so as to effect of itself a transfer of the insolvent’s property 
outside the British Empire (o). 

The Presidency-towns Insolvency Act, however, is an Act of the 
Indian legislature, and, consequently, it can operate only in British India. 
Therefore, though the Act provides that on the making of an order of 
adjudication the property of the insolvent wherever sitH€Ue vests in the 
Official Assignee (??), the order, it is conceived, cannot operate as a transfer 
of immovable property within the British Empire outside British India, 
and as to immovable pro|)erty in a foreign country it would certainly 
not be effective unless specially recognized by the law of that country. 

It is not to be supposed that the framers of the Act were not aware of this 
limitation to its scope’ The whole question was fully considered, and the 
words “ wherever situate ” were added in the section to give to an order of 
adjudication made by Courts under the Presidency- tow ns Insolvency Act 
the widest possible effect (7). 

Though -«t1!fe v^esting order may not operate so as to effect of itself a 
transfe# of the insolvent's immovable property outside British India, the 
Cour^ of this country are to treat such property as the property, not of the 
insOii^ent, but of the Official Assignee. They can compel the insolvent, if he is 
personally within the jurisdiction of the Court, to execute a transfer of such 
2)roj)erty according to the form required by the law of the place where such 
property is situate and if the insolvent fails to do so, he may be committed 
for contempt {/•). If the immovable property is situated in the British 
Empire, as, for instance, in England, the Official Assignee can apj)ly 
under sec. 122 of the Bankruptcy Act, 1914, to the Court of Bankruptcy 
in England for an order in aid to enable him to realize such pro])erty (y). 

Such an order would be made as a matter of course, but the title of the Official 
Assignee in such cases would commence from the date of the order of the 
English Court of Bankruptcy. Sec. 122 of the Bankruptcy Act, 1914, has 
effect throughout the British Empire, and every British Court acting in 
insolvency is bound to give effect to the orders of every other British Court 
in bankruptcy matters. Sec. 125 of the Presidency-towns Insolvency Act 
enacts that Indian Courts shall do what is necessary to give effect to sec. 118 
of the Bankruptcy Act, 1883, now sec. 122 of the Bankruptcy Act, 1914. 

The Courts having jurisdiction under the Presidency-towns Insolvency 
Act are to act in aid of and be auxiliary to each other in all matters of 

(o) Ex parte (1881) 10 Cli. D. 605, {q) These words did not occur in the 

per Jessel, M. B., at p. 00() ; Hill as drafted. 

Calendar Sykes Co. v. Colonial (r) P.-t. J. A., s. 33 (2) (d), (4). 

Secretary (1891) A. C. 400, («) He Levy's Trusts (1885) 30 Ch. D. 

460-468. 119. 

(p) P.-t. 1. A., s. 17. 
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>Parat. insolvency. Similarly by sec. 77 of the Provincial Insolvency Act all 

80.81 Courts having jurisdiction in insolvency are to act in aid of and be auxiliary 

to each other. But no Court has power to refer a matter over which it 
has full jurisdiction to another Court. The sections were enacted 
to enable one Court to assist another in dealing with matters which 
were within the jurisdiction of the Court asked to act, but not to enable 
a matter proper to be dealt with by the requesting Court to be sent 
for trial to another Court (/). Further, the only Court which can be 
requested to act in aid of another Court must be a Court having insolvency 
jurisdiction (w). 


81* Orders in aid* — The English Court of Bankruptcy may on the 
adjudication of a British subject in England make an order under sec. 122 of 
the Bankruptcy Act, 1914, seeking aid of the High Court of Calcutta in its 
insolvency jurisdiction with a request to the latter Court to direct the Official 
Assignee of Calcutta to deliver to the Official Receiver the assets of the bank- 
rupt which came into his hands on the bankrupt’s subsequent insolvency in 
Calcutta (v). Similarly, the High Court of Bombay ms> 5 ^,^\iake order seeking 
aid of the Consular Court at Shanghai for obtaining possessioi* '>f. movables 
belonging to the insolvent at Shanghai (w). The High Court of Calcittta may 
make an order requesting the District Court at Delhi to act under ^ec. 77 
of the Provincial Insolvency Act and to make over to the Calcutta V6urt 
property of the insolvent in the custody of the Delhi Court (a:). In one c\8e 
where the insolvent was adjudicated at Dacca, and an application was made to 
set aside a transfer executed by Him of his property at Monghyr to a person 
who also resided at Monghyr, and the witnesses lived in different and 
distant places, the High Court of Calcutta held that the proper course 
for the District Court of Dacca was to act under sec. 77 of the Provincial 
Insolvency Act, and to request the District Court of Bhagulpur to act in 
aid of that Court and to examine the ^yitnesscs, Bhagulpur being the place 
most convenient to all the parties (y). 


An order under sec. 122 of the Bankruptcy Act, 1914, made by the 
English Court of Bankruptc}’’ seeking the aid of the High Court of Calcutta 
does not entitle the trustee in bankruptcy to apply for and oh^^ain from the 
latter Court an order for the examination of a witness in Calcutta. Such 
an order can be made only by the Court in England under sec. 25 of 
the Bankruptcy Act, 1914 ( 2 ). Where some of the partners of a firm 
files their petition in insolvency in Calcutta and others have been 


it) Me Uunily (1917) 2 K. B. 1917. 

{u) Callender iSykes dh Co, v. Colonial 
Secretary (1891) A. C. 460. 

(v) »See In the matter of WiUiam 
Watson (1904) 31 Cal. 761, 779-781. 
(to) Me Naoroji Sorabji Talati (1909) 
33 Bom. 462, 407, 3 I. C. 987. 

{x) Me Jewandaa (1913) 40 Cal. 


78, 18 I. C. 908. 

(y) Lalji Sahai Sing v Abdul Gani 

(1910) 16 C. W. N. 263, 7 I. C. 766 ; 
Sheikh Abdul Mezak v, Basirddin 
Ahmed (1912) 17 O.W.N. 405, 14 
I. C. 980. 

(z) Me L, King d; Co. (1911) 38 Cal. 

542, 12 I. C. 14. 



COURTS TO BE AUXILIARY TO EACH OTHER. 


(Jl 


adjudicated bankrupt in England, and in the insolvency proceedings in 
Calcutta an order is made that such proceedings are to be in aid 
of and auxiliary to the bankruptcy proceedings, the trustee in bankruptcy 
has no locus standi to oppose the personal discharge of the insolvents 
in the Calcutta Court. Opposition to a discharge is not a proceeding for 
carrying out the order in aid. The Court, however, may order the public 
examination of the insolvent for the purpose of aiding the Court in 
England (a). 


(a) In, the. matter of Isaac Shrager (1900) 33 Cal. 1060. 


Para. 81 
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LECTURE III. 

WHO MAY BE ADJUDGED INSOLVENT. 

Paras. 82. Jurisdiction to make a^udication order.—The jurisdiction of 
82-84 the Insolvency Courts in British India to make an order adjudging a pelson 
an insolvent is conferred by two Acts of the Indian Legislature, namely, the 
Presidency-towns Insolvency Act, 1909, and the Provincial Insolvency Act, 
1920. The order of adjudication may be made on a petition presented either 
by a creditor or by the debtor. The Insolvency Courts, however, have no 
power to adjudicate any person an insolvent, unless — 

(1) he is a “ debtor ” ; and 

(2) he has committed an “ act of insolvency ” as defined in the 
Acts (a). 

Insolvency is a very serious matter. It alters the status of the person 
who is adjudged insolvent. It is therefore the duty of the Court to see that 
both these conditions are satisfied before it admkvi/^»p^'nssplvency petition. 

This Lecture is confined to a consideration -of the iilsanlufj/ of the term 
“ debtor ” as used in the Insolvency Acts. Acts of insolvency, which are 
the very foundation of the jurisdiction of the Insolvency Court,’ .^oce dealt 
with in the next Lecture. 

Vf r 

83- Debtor — The expression debtor ” is not used in the Insolvency 
Acts in its popular sense. It has a limited meaning and includes only persons 
who are subject, either by birth and natural allegiance, or by temporary 
residence, to the laws of British India. It does not mean a debtor all the 
world over ; it means only a debtor who is subject to the laws of British 
India (6). , * ^ 

84. Foreigners.^ — A foreigner cannot be adjudged insolvent by 
a Court of British India unless the act of insolvency was committed by him 
during his personal residence in British India. If the act was committed 
during his personal residence, it is not necessary that he should be personally 
j)resent in British India at the time of the presentation of the petition against^ 
him. It is the act of insolvency, and not the petition, which gives jurisdic^ 
tion to the Court (c). These propositions are based on decisions under 
the Bankruptcy Acts of 1869 and 1883. The principle of these decisions- 

(a) P.-t. I. A., 8. 1) ; Prov. I. A., s. 6. B.A. of 1914. 

\b) See He Pearson (1892) 2 Q.B. (c) Ex jiarte Crispin 8 Ch. 

263, 268; Cooke v. Charles A, App. 374; joarfe B/'din (1879) 12 

Vogeler Co. (1901) A. C. 102, 110. Ch. D. 622; Re Pearson (1892) 

There was no definition of the 2 Q. B. 263 ; He A. B. dt Co. 

word “ debtor ” in the B.A. of (1900) 1 Q. B. 641; Cooke v. 

1883 upon which the two Insol- Charles A. Vogeler Co. (1901) 

vency Acts are based. “ Debtor ” A. C. 102. 

is now defined in s. 1 (2) of the 
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applies to cases under the Indian Acts. The English decisions are based Para. 84 
on two fundamental rules (d). 

The first rule is “ that all legislation is prinia facie territorial, that is 
to say, that the legislation of any country binds its own subjects and the 
subjects of other countries who for the time being bring themselves within 
the* allegiance of the legislating power ” (e). The whole question is governed 
by the broad, general, universal principle that English legislation, mikss 
Ike contrary is expressly enacted or so plainly implied as to make it the duty of 
an English Court to give effex^t to an English statute, is applicable only fco English 
subjects, or to foreigners who by coming into this country, whether for a 
long or a short time, have made themselves during that time subject to 
English jurisdiction (/). “ Bankruptcy is a very serious matter. It 

alters the status of the bankrupt. This cannot be overlooked or forgotten 
when we are dealing with foreigners, who are not subject to our jurisdiction. 

What authority or right has the Court to alter in this way the status of 
foreigners who are not subject to our jurisdiction ? If Parliament had 
confenexl this power in express words, then, of course, the Court would be 
hound to exercise- it yg"). In Cooke v. Charles A. Vogeler Company (h). 

Lord Halsbury said : ‘‘ I think the judgments of James, L. J., and Sir George 
Mellish lay down a broad substantial rule in dealing with such questions, 
whijp^ji^jjshould bo sorry to see departed from. English legislation is 
; iifn^fly territorial, and it is no departure from that principle to say that a 
f Oicigner coming to this country and trading here, and here committing an 
act of bankruptcy, is subj(»ct to our laws and to all the incidents which those 
Jaws enact in such a case ; while he is here, while he is trading, even if not 
actually domiciled, he is liable to be made a bankrupt like a native citizen. 

And so, an Englishman by reason of his nationality is subject to the laws of 
his Sovereign wherever he may be. But the territoriality, so to speak, 
of the bankruptcy law is by neco.ssary inference iinj)orted into both the 
Acts [that is the Bankruptcy Acts of 1869 and 1883J to which I have, 
referred, by the generality of its pJirases. TJie words ‘debtor ’ and ‘creditor ’ 
certainly cannot be sufficient to give jurisdiction to the English Court of 
Bankruptcy, because, if unlimited, they would give jurisdiction all over the 
world in respect*of debts, petitions, or acts of bankruptcy committed any- 
where ; and it is a familiar maxim of the law, Extra territorium jus dix^enti non 
tmpune paretur.^' 

Both the Presidency-towns Insolvency Act and Provincial Insolvency 
Act are based on the Bankrujitcy Act, 1883. The principles stated above 
were laid down in cases decided under that Act and the Bankruptcjy Act, 

{(1) The English law was altered to some 522, 528. 

extent in 1913. The alteration was (/) (1879) 12 Ch. D. 522, 526, supra, 
made by ss. 8 and 9 of the B.A., \g) Re A, B, d: Co. (1900) 1 Q. B. 541, 

1913, now reproduced in s. 1 (2) 544. 

and 8. 4 (l)(d) of the B.A. of 1914. {h) (1901 ) A. C. 102, 107-108. 

<c) Ex pav^e Blain (1879) 12 Ch. B. 
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Para. 84 1869. Itfollowsfromwhatisstated above that a British Indian Court has no 
jurisdiction to make an order of adjudication against a foreigner resident 
abroad who, without coming into the jurisdiction, has in this country had a 
place of business, contracted debts and acquired assets, and has executed 
outside British India a deed transferring the whole of his property for the 
benefit of his creditors (i). The execution of the deed without doubt is anftet 
of insolvency under. the law of British India, but the debtor being a foreigner 
and the act having been committed abroad, ho is not subject to the insol- 
vency law of British India. On the other hand, a foreigner domiciled 
abroad, who comes to British India and contracts debts in British India, is 
liable to be adjudged insolvent in British India, if he commits an act of insol- 
vency in British India, although he may have left British India before the 
petition for adjudication is presented (j). He cannot be adjudged insolvent 
upon an alleged act of insolvency committed outside British India [j). 


The second rule is that the act of bankruptcy must be a jgersonal act 
and cannot be committed by the act of an agent which the debtor has not 
authorised and of which he has no cognizance (A:). .. JChis^prmciple also applies 
in British India so far as foreigners are conccirned, and iJs application as 
regards foreigners is not affected by the Explanation to sec.* 9 of tho 
Presidency-towns Insolvency Act and sec. 6 of the Provincial In^lyency 
Act (Z). That Explanation says tliat an act of insolvency may be cofi( ' .'■ed 
by an agent even though the agent have no specific authority to co^nniit 
it. The Explanation is to be read with the word “ debtor ” in that section, 
and debtor ” in that section means a person subject to the insolvency law 
of British India and does not include a foreigner unless the act of insolvency 
was committed by him during his personal residence in British India. In the 
case, therefore, of a foreigner no order of adjudication can be made against 
him by a Court of British India on an act of insolvency committed by hia 
agent, unless the act was authorized by him, or unless the agent 
occupied such a position that his principal must stand or fall by his acts as 
in KcLsturchand v. DhanpeU Singh (m). 


It has been stated above that Parliament may in express words confer 
jurisdiction on the Bankruptcy Courts of England to adjudge a foreigner 
a bankrupt. This has now been done to a certain extent by the Bankruptcy 
Act, 1914, the material provisions being those contained in sec. 1 (2) and sec. 4'- 
(1) (d) of the Act. Sec. 1 (2) is in these terms : “In this Act, the expression 
‘a debtor/ unless the context otherwise implies, includes any person, 
whether a British subject or not, who at the time when any act of bankruptcy 
was done or suffered by him (a) was personally present in England, or 
(b) ordinarily resided or had a place of residence in England, (c) or was carrying 


(i) (1901) A. C. 102, supra, 

{j) (1873) L. R. 8 Ch. App. 374, supra, 
(k) Ex parte Blain (1879) 12 Ch. B. 522. 
(/) Seo Mvthu Cheiiiar v. Nagindaa 


(1926)28 Bom. L, R. 680, 98 
I. C. 431. (’26) A. B. 383. 

(m) (1896) 22 I. A. 162, 23 Cal. 26. 
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on business in England personally or by means of an agent or manager, Para, 
or (d) was a member of a firm or partnership which carried on business in 
England.” Sec. 4 (1) (d) of the Bankruptcy Act, 1914, is in terms almost 
similar to those of sec. 11 of the Presidency-towns Insolvency Act. 

^ Sec. 11 of the Presidency-towns Insolvency Act provides that the Court 
has no jurisdiction to make an order of adjudication unless inter alia the 
debtor “ carries on business either in person or through an agent ” within 
the jurisdiction. It has been said in a Sind case that the words either 
in person or through an agent ” were introduced in the section for the 
purpose of removing a doubt which might otherwise have existed as to the 
jurisdiction of the Insolvency Court over foreigners carrying on business 
within the jurisdiction of the Court by the employment of agents. In 
support of this view reliance was placed upon the provisions of sec. 4 (1) 

(d) of the Bankruptcjy Act, 1914, which are practically identical with those of 
sec. 11 of the Presidency- towns Insolvency Act, and it was said that the 
provisions both of the Presidency- towns Insolvency Act and of the 
Bankruptcy Act, 1914, had the same meaning and conferred jurisdiction 
over all debtors including foreigners who carriiKl on business through an 
agent within the jurisdiction (n). This view, it is submitted, is not correct. 

It is a mistake to suppose that any jurisdiction over foreigners is conferred 
byttif '^provisions of sec. 4(1) (d). It is conferred by sec. 1 (2) of the Act, which 
ebnt^iins for the first time a definition of “debtor.” A “ debtor ” under that 
section may be a British or even a non-British subject. Sec. 4 (1) (d) does not 
come into operation unless there is a “ debtor ” within the scope of sec. 1 (2). 

Before sec. 4 (1) (d) can be applied, it must be determined whether the 
person sought to be adjudged bankrupt is a “ debtor ” within the meaning 
of sec. 1 (2), that is, a jierson capable of committing an act of bankruptey. 

The capacity to commit an act of bankruptcy is Uy be measured by sec. 1 (2) 
and not by sec. 4 (1) (d) of that Act (o). 

If the words “ carries on business either in person or through an agent ” 
in sec. 11 of the Presidency-towns Insolvency Act were intended to confer 
jurisdiction over a foreigner carrying on business within the jurisdiction 
through an ag^nt, the Explanation to sec, 9 of the Act wdiich says that for 
the purposes of that section the act of an agent may be the act of a principal 
would be superfluous. Moreover, the Explanation does not say that 
an act of insolvency committed by an agent is in every case the act of the, 
principal. What it says is that it may be an act of the principal. The 
words “ may be ” at once suggest a limitation, being the one indicated 
in the Privy Council case of Kasturchand v. Dhanpat Singh (ol). This 
limitation would not have been introduced if the words “ carries on business 


(n) He Retoomal Tolaram (’29) A. 8. 

24, 112 I. C. 134. 

(o) See Be Ptarson (1892) 2 Q. B. 263 ; 

Re Clarke (1896) 2 Q. B. 476. See 


also WilliamH on Bankruptcy, 
]3th ed., pp. 36 and 50. 

(ol) (1896) 22 1. A. 162, 23 Cal. 26. See 
para. 136. 


3 
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Paras. 

84,85 


either in j)erson or through an agent” in sec. 11 of the Presidency-towns 
Insolvency Act were intended to confer jurisdiction over a foreigner carrpng 
on business in British India through an agent. Sec. 11 of the Presidency- 
towns Insolvency Act defines merely the local jurisdiction of Insolvency 
Courts. It merely indicates the Court to which an insolvency petition 
should be presented. Before that stage is reached, the primary condition 
that the debtor has the capacity to commit the act of insolvency 
alleged against him must be satisfied. The capacity to commit an act of 
insolvency is not governed by sec. 11. That is a matter upon which the 
Indian Acts are silent, and it is to be determined with reference to the 
English law as it stood at the date when those Acts were passed. The precise 
operation of sec. 11 in the case of foreigners is as follows : 


A foreigner may commit an act of insolvency in British India, and 
consequently be a ‘‘ debtor ” for the purposes of the Act. This, however, 
does not by itself entitle a creditor to present an insolvency petition against 
him. To entitle him to present a petition the debtor must have, in cases 
governed by the Presidency-towns Insolvency Act, ordinarily resided or 
carried on business within the local limits of the orStiiiwy adginal civil juris- 
diction of the Court within a year before the date of the presentation of 
the j)etition, or some one of the other conditions laid down in sec. 1 1 must 
have been complied with. The result is that a creditor cannot pi^Jt^nt a 
petition against a debtor merely because the debtor has committed an . 
insolvency while present on a passing visit in British India (p). ' — 

85. Minors. — In India a minor is absolutely incompetent to contract. 
Therefore agreements by minors for the repayment of money lent or for goods 
supplied are absolutely void (pi). Where, however, necessaries are supplied 
to a minor, the person who furnishes such supplies is entitled to be reim- 
bursed from the property of the minor ; but the minor does not incur any 
personal liability to pay for the i^ecessaries (q). Further since a minor’s 
agreement is absolutely void, ther^ can be no question of his ratifying it on 
attaining majority (r). 

It follows from what is stated above that a minor cannot under any 
circumstances be adjudged insolvent either on his own j)etition (s) or on 
the petition of a creditor (t), even though the debt was contracted in the 


(p) Sie Dicey, Conflict of Laws, Rule 69. 
('/)!) Indian Contract Act, 1872, 8. 11; 

Mohori Bibee v. Dhutmodas Ohoae 
(1903)30 I. A. 114, 30 Cal. 639. 
As to the English law, see the 
Infants* Relief Act, 1874. 

{q) Indian Contract Act, 1872, s. 68. As 
to the English law, see Sale of 
Goods Act, 1893, 8. 2. 

(r) Arumugan v. Duraisinga (1914) 37 
Mad. 38, 12 I. C. 6()8. 

{s) Re Hansraj Malji (1883) 7 Bom. 
411 ;if6 A, and M, (1926) 1 Ch. 
274. 


(t) Ex parte Jones (1881) 18 Ch. D. 
109 ; Sanyasi Charan Mandat v. 
Krishnadhan Banerjee (1922) 49 
I. A. 108, 49 Cal. 560, 67 I. C. 
124, (’22) A. PC. 237 ; Sanyasi 
Charan Mamlal v. Asutosh Ohose 
(1915)42Cal. 225, 26 I. C. 836; 
Re Nobodeep Chunder (1886) 
13 Cal. 68 ; Re Sital Prasad (1916) 
43 Cal. 1157, 37 I. C. 663; 
Jagmohan Narain v. Orish Babu 
(1920) 42 All. 616, 68 1. C. 557; 
Re Hirdlal Shiv Narain (*27) A.S. 
18, 97 I. C. 446. 
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course of a trade carried on by him. The fact that he fraudulently mak^s Paras* 

a representation that he is of full age does not, it seems, make any 85j; 86 

difference (t/). Also since a minor’s agreement cannot be ratified, he cannot 
be adjudged insolvent in respect of a debt contracted by him during his 
minority and purporting to be ratified by him after he has come of age (t?). 

If a minor is adjudged insolvent, the adjudication must be annulled (w;). 

' As to necessaries it is enacted in England by sec. 2 of the Sale 
of Goods Act, 1893, that where necessaries are sold and delivered to an 
infant, he must pay a reasonable price therefor. The liability to pay is 
a personal one, and it is an open question in England whether a minor can 
be made a bankrupt in respect of a debt incurred for necessaries (x). In 
India the liability to pay for necessaries is not personal, and it seems that a 
minor cannot be adjudged insolvent in respect even of such a debt (//). 


86. Minor partner [P.-t. I. A., S. 99 (2)].— A minor, being incom 
petent to contract, cannot become a partner by contract. He may, how- 
ever, be admitted to the benefits of partnership in which case his “ share ” 
in the property of the firm is liable for the debts of the firm, but he cannot 
be made personally liable for such debts. The “ share ” which is liable for 
th^jlcbts of the firm is his share in the property of the firm after its obliga- 
tion!' have been satisfied (z). The share may be ascertained by the Insol- 
vency Court. It is not necessary that it should be determined in a suit (a). 


Since a minor cannot be adjudged insolvent, it follows that where a firm 
consists of adult and minor partners, the adult partners alone can be adjudged 
insolvent, but not the minor partners. If in such a case an adjudication 
order is sought against the firm itself, it will not be made against the firm, 
but it will be against the firm other than the minor partners (&). In 
either case on the making of the order of adjudication all tlie proj)erty 
of the firm will vest in the Official Assignee or Receiver including the 
minor’s share, and if any part of it has passed improperly into the possession 
of the minor, the right to recover it is in the Official Assignee or 


(m) See MahotMd Syedol Ariffin v. y^vd 
Ooi (1916) 43 I. A. 256, 263-264, 
39 I. C. 401 P. C. following Leslie 
V. Shiell(mA) 3 K. B. 607. 

(v) Ex }mrte Kibble (1875) L. R. 10 Ch. 
App. 373. 

^w) Jagmohan Narain v. Grish Babu 
(1920) 42 All. 515, 58 1. C. 557. 

(X) Re Soltykoffimi) 1 Q. B. 413. 

(y) See Re Sital Pretaad (1916) 43 Cal. 

1157, 37 I. C. 663. 

(z) Indian Contract Act, 1872, s. 247 ; 

Sanyasi Charan Mandal v. Krish- 
nadhan Bauer ji (1922) 49 1. A. 
108, 49 Cal. 560, 67 I. C. 124, 
(’22) A. PC. 237. 


{a) Lindlcy on Partnership, 9th ed., 
pp. 8(M), 801 ; Re UircUal Shiv 
Narain (’27) A. *S. 18, 22, 97 1. 
C. 446. 

(6) Lfjwell Christmas v. Beauchamp 
(1894) A. C. 607 ; He Hansraj 
Malji (1883) 7 Bom. 411 ; Sanyasi 
Charan v. Asutash Ghosh (1915) 
42 Cal. 225, 26 1. C. 836; Re 
Sital Prasad (1916) 43 Cal. 1157, 
37 I. C. 663 ; Jagmohan Narain 
V. Grish Babu (1920) 42 All. 
515, 58 1. 0. 557 ; Re Hiralal 
Shiv Narain (’27) A. S. 18, 97 
I.C. 446. 
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Paras. 

88,87 


Receiver (c). The same principles apply to a joint Hindu family firm 
containing minor partners (d). See jMira. 91 below. 


87. Married women. — In England a single woman or a widow has 
always been held to be subject to the bankruptcy law, but the case of a 
married woman stands on a different footing. As a general rule, a marriclQ 
woman could not, by the common law, make binding contracts, or at law 
possess or dispose of personal estate, and, therefore, could not be made bank- 
rupt. At common law a woman could not during marriage legally enter into 
any contract without the authority of her husband, and ho action could be 
maintained upon such a contract against her or her husband. If during 
marriage she entered into a contract without the authority of her husband, 
there was no remedy in respect of it ; if she entered into a contract with his 
authority, it was his contract and he alone could be sued upon it. An 
important alteration in the law was made by the Married Women’s Property 
Act, 1882. By that Act it was provided tliat a married woman could acquire, 
hold and dispose of property as a fe^ne sole, and could enter into contracts 
affecting her separate property, and could sue and 7^ sued as a /erne sole in 
re8i)ect of such property, without joining her husband. Further, a married 
woman carrying on a trade separately from her hmhamd was, in respect of her 
separate property, made subject to the bankruptcy law as if she were a 
sole (c). By the Bankruptcy Act, 1914, it is now provided that .. 

married woman who carries on a trade or business, whether separately from her 
husband or not, shall be subject to the bankruptcy laws as if she were a feme 
sole (/). A woman not engaged in trade or business may by marriage 
put herself out of the reach of the Bankruptcy Court. In one case the 
debtor was sued while a single woman and judgment was obtained against 
her. She committed an act of bankruptcy and a petition in bankruptcy 
was presented against her. When the petition came on for hearing, she 
promised to settle the demand, and p^vailed on the Registrar to adjourn the 
case till March 3. She married on March 2, and thereby deprived the 
Court of power to make her bankrupt (g). 


The provisions of the Indian Insolvency Act, 1848, were extended by 
sec. 63 of that Act to married women. That section has been 'omitted both 
in the Presidency- towns Insolvency Act and the Provincial Insolvency Act. 
The ])rovisions of the enactments referred to below rendered its inclusion 
unnecessary. The first of these enactments was the Indian Succession Act, 
1865. By sec. 4 of that Act it was enacted that '' no person shall, by marriage, 
acquire any interest in the property of the person whom he or she marries 


(c) Sanyasi Charan Mandat v. Krishna- 

dhan Banerji (1922) 49 I. A. 108, 
49 Cal. 560,67 1.0. 124, ('22) 
A. PC. 237 [Dayabhaga case]. 

(d) See Sanayasi Charan v. Asutoah 

(1915) 42 Cal. 225, 26 I. 0. 836; 
Sanyasi Charan Mandat v. Krish- 


nadhan Banerji (1922) 49 I. A. 
108, 40 Cal. 560, 67 I. C. 124, 
(*22) A. PC. 237. 

(e) Sh, 1, 2 and 5. 

(/) 8.125(1). 

( 17 ) Be A Debtor (1898) 2 Q. B. 576. 
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or become incapable of doing any act in respect of his or her own property pn^ng* 

which he or she could have done if unmarried.” This provision has been 87 ^ 88 

replaced by sec. 20 of the Indian Succission Act, 1925. Sec. 4 of the Act 
of 1865 did not apply to any marriage, one or both of the parties to which 
professed at the time of the marriage the Hindu, Mahomedan, Buddhist, 

Silch or Jain religion ; nor does sec. 20 of the Act of 1925 apply to such a 
marriage. All women subject to the Indian Succession Act are absolute 
owners of property vested in or acquired by them, and their husbands 
do not by their marriage acquire any interest in such property (A). 

Further, it is enacted by the Married Women’s Property Act, 1882, 
that the wages and earnings of a married woman in any employment, 
occupation or trade carried on by her and not by her husband, and also 
any money or other property so acquired by her through the exercise of any 
literary, artistic or scientiRc skill, are to be deemed to be her separate 

property (t). Sec. 7 of the Act enables a married woman to sue in 

her own name in res{)cct of her separate property as if she were 
unmarried. Sec. 8 renders her liable to be sued on a contract entercnl 
into with her by a person with reference to her separate property, 
as if she .were unmarried, but her liability is limited to such property {j). 

By sec. 9 it is j^rovided that a husband, married after the 31st day of 
Di^ember 1865, is not by reason only of such marriage liable for the debts 
of hlk wife contracted before marriage, but the wife is liable to be sued for, 
and is, to the extent of her separate pro[)erty, liable to satisfy such debts as if 
she had continued unmarried. This Act also does not apply to any married 
woman who at the time of her marriage professed the Hindu, Mahomedan, 

Buddhist, Sikh or Jain religion, or whose husband at the time of such marriage 
professed any such religion. This, however, does not mean that a Hindu 
or a Mahomedan married woman cannot enter into contracts affecting her 
separate property, or that if she does so, her 8e|)arate property is not liable 
for debts contracted by her. It is well established that a Hindu 
married woman may contract, but her liability will bo limited to her 
stridhana (k). The result is that in India a married woman possessing 
separate property may be adjudged insolvent in respect of debts contracted 
by her, even though she may be a Hindu or Mahomedan. 


88. Lunatics. — lunatic cannot commit an act of insolvency which 
involves intent, c.^., a transfer of his property with mtent to defeat his 
creditors, or a departure from bis dwelling house with similar intent, but he 


may, it seems, be adjudged insolvent 

(h) A Hindu hunband, under the Hindu 

law, is entitled to take the mu- 
daytibastridhana of his wife **in 
case of distress or during illness.*’ 

(i) S.4. 

(j) As to the form of the decree to be 

passed against a married woman. 


when he has contracted the debt and 


sec ScoU V. Morley (1887) 20 
Q. B. i). 120, 132. 

{k) Oovindji v. Lakmidas (1880) 4 Bom. 
318; Narotam v. Nanka (1882) 
6 Bom. 473; Be the Petition oj 
Bae/hi (1888) J2 Bom. 228. 
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Paras, committed an act of insolvency whilst sane (1). In England where 

88"90 a person is found lunatic by inquisition, and an act of bankruptcy is 

suffered after the inquisition, as where the lunatic’s property in the hands of 
the committee appointed by the Court in Lunacy has been sold in execution 
of a decree against the lunatic, the Court in Lunacy will ^ve leave to the 
committee in the name of the lunatic to consent to an adjudication in 
bankruptcy against the lunatic (m), or to present a bankruptcy petition under 
the Bankruptcy Act (w), if it is for the benefit of the lunatic to do so. The 
same principles, it seems, would apply in India (o). 


89- Joint debtors* — A creditor is entitled to present a single petition 
against two or more joint debtors provided some act of insolvency has been 
committed by each of them. That act may be a joint act, and where a joint 
act of insolvency is relied upon, it must be shown to be the act of all (p). 
Thus if a creditor obtains a decree against three persons jointly, and property 
jointly belonging to them has remained under attachment for a period 
of not less than 21 days, the creditor may present a single insolvency 
petition against them all. But if the properly belongs only to two 
of them, the third cannot be adjudged insolvent, for he having no 
interest in the property, the attachment is not an act of insolvency 
as against him (q). In a Calcutta case (r) it was held that a single peti^n 
cannot in any case be presented against several joint debtors, but this,%t Sr 
submitted, is not good law. See paras. 90 and 91 below. 


90. Partners : Firm [P.-t. L A., s. 99 ; Prov. 1. A., s. 79 

(2) (c)]. — A creditor is entitled to present a separate petition against 
any one member of a firm without including the others ( 5 ). He is 
also entitled to present a joint petition against two or more of them. 
In order to sustain a joint petition against two or more partners it is 
necessary that some act of insolvenc]^ should have been committed by each of 
them. This may be a joint act of insolvency ; but it is not requisite that 
they should have committed a joint act of insolvency or that they should 
all have committed an act of insolvency of the same kind. In order to 
support a joint petition against all the members of a fiFm, the act of 


(n ^ wow (1807) 13 Ves. 500, 33 E. R. 415. 
(m) Re Lee (1883) 23 Ch. D. 216; 
iSecalso^ic parte Cahen (1879) 
L. R. 10 Ch. D. 1S3; Re 
Farnham (1805) 2 Ch. 799, 8.c. 
(1896) 1 Ch. 836. 

(w) Re James (1884) 12 Q. B. D. 332. 

(o) As to Rules under the P.-t. 1. A., 

see Bom. Rule 159, and Cal. 
Rule 156. 

(p) Ex parte Clarke (1832) 1 D. 

and Ch. 544, cited in Williams 
on Bankruptcy, 13th Ed., 


p. 186; Maung Kay Oh v. S. Jl/. 
A, L, Arnuchallavi Chetty (1924) 
2 Rang. 309, 84 I. C. 968, (’25) 
A. R. 36. 

{q) Harish Chandra Mukherjee v. The 
East India Coal Co.^ Ltd, (1912) 
16 Cal. W. N. 733, 14 I. C. 576 
(a case of partners). 

(f) Kali Charan Saha v. Hari Mohan 
Basak (1919) 24 C.W.N. 461, 58 1. 
C. 531. 

(«) See P.-t. I. A., s. 95. 
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Insolvency must have been committed during the continuance of a joint P«ra* 90 
debt, and the petition must be founded on a joint debt (t). 


If two persons, A and B, carry on business in the firm name of A,B. d Co,, 
and debts are incurred by the firm, they are both liable to be adjudged 
insolvent even if one of them is not in fact a partner. It is, however, necessary 
that the j)erson danying his status as a partner should have held himself 
out as a partner to the world and not merely to a small number of the credi- 
tors of the firm (u). If he has held himself out as a partner to a small 
number only, he will be personally liable to them, but he cannot be treated 
as a partner for any purpose whatever of administration in insolvency (r). 

According to the English law the act of bankruptcy must be a personal 
act. No act of bankruptcy, therefore, could be committed by a firm as such, 
and no adjudication can be made against a firm in the firm name ; it 
can only be made against the partners individually (m;). Under the 
Presidency-towns Insolvency Act (sec. 99), however, an adjudication 
order may be made against a firm in the firm name (a?), and such 
an order operates as if it were an order made against each of the 
persons who at the date of the order was a partner in the firm (y). To 
support an adjudication ayainst a firm each of the partners must have 
‘'J^^^mitted some act of insolvency. If a joint act of insolvency is relied 
upon, it must be shown to be the act of all. Thus where one partner 
who resides at the place of business of the firm and is the only partner 
who transacts the business, the others residing at a distance, stops payment 
and departs from the place of business, it is not evidence of a joint act of 
insolvency and on such evidence no order of adjudication can be made a gainst 


(t) Puniahn v. Kemrmal (1927) 50 Mad. 

266, 99 T. C. 185, (*27) A. M. 124; 
Ex jHirle Clarke ( (832)1 D. and Ch. 
544, cited in Williams on Bank- 
ruptcy, 13th ed., p. 183; MUU 
V. Bennett (1814) 2 M. & 8. 
556, 105 E. R. 488 ; Hogg v. 
Bridges (\^\%) 8 Taunt. 203, 129 
E.R. dSOO ; Ex parte Manor 
(1815) 19 Ves. 643, 34 E. R. 616. 

(u) Ex parte Hayman (1878) 8 Ch. 

I). 11, 23; Re Rowland and 
Crankshaw (1866) L. R. 1 Ch. 
App. 421. 

(v) Ex part-'. 8heen(\%n) 6 Ch, D. 2.35. 
iw) Ex parte Blain (1879) 12 Ch. D. 

522; Bankruptcy Rules 285 and 
288. But a firm can now com- 
mit an act of bankruptcy in 
England by non-compliance with 
a bankruptcy notice founded on 
a judgment against the firm, and 
by virtue of sec. 119 of the Bank- 
ruptcy Act, 1914, can have a 


reieeiving order made against it a 
a firm. The adjudication^ how 
ever, must be made against the 
partners individually, and not 
against the firm in the firm name, 
(ar) Ookuldoss Goverdhan Doss v. Parry 
db Co, (1925) 48 Mad. 796, 91 
I. C. 127, (’25) A. M. 1249. See 
Brown v, Carhery (1864) 16 C. B. 
(N. 8.). 2, 143 E. K. 1023. 

(y) See Rules made under P.-t. I. A. — 
Calcutta Rule 151, Bombay Rule 
154. Tu' Madras it is provided 
by Rule 47 that “ an order of 
adjudication shall be made against 
the partners individually,'*' But 
this, it has been held, does not 
mean that an order of adjudica- 
tion cannot be made against a 
firm, and that if the rule does 
mean it, it is ultra vires; Qokulioss 
Goverdhan Doss v. Parry de Co, 
(1925) 48 Mad. 795, 91 1. C. 127. 
(’25) A. M. 1249. 
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Ptfat. the firm (^). An adjudication order may be made against a firm, though the 

®®f firm is dissolved, if the debts of the firm have not been paid (a), provided that 

the act or acts of insolvency have been done during the continuance of a 
joint debt or debts, though they may have been done after dissolution (6). 
Where a person carries on business in the name of a firm, a petition m^y 
be presented against him also in the name of the firm. See para. 137 
below. 

Where a petition is presented against two or more partners in the 
name of the firm, or where it is presented against a person in the name 
of the firm in which he carries on business, the Court may, on application 
by any person interested, order the names of the persons who are partners 
in the firm, or the name of the person carrying on business under a part- 
nership name, to be disclosed in such manner and verified on oath or other- 
wise as the Court may direct. 

There is no provision in the Provincial Insolvency Act, corresponding to 
sec. 11 (d) and sec. 99 of the Presidency- towns Insolvency Act. Sec. 79 (2)(c), 
however, of the Provincial Insolvency Act provides for rules being made by 
the High Court as to the procedure to be followed where the debtor is a 
firm. This assumes that an adjudication order can be made under the la^-^ 
Act against a firm in the firm name, and rules in fact have been made under 
that Act regulating such procedure (c). There was no provision even as to 
rule-making in the corresponding section (sec. 51) of the Provincial Insolvency 
Act, 1907. It was accordingly held in a Calcutta case under that Act that an 
order of adjudication could not be made against a firm in the firm name (d). 
Under the Act of 1920 it has been held that such an order can be made (e). It 
is not clear whether the provision for making rules in sec. 79 (2) (c) of the 
Provincial Insolvency Act lets in by implication, in cases under the 
Provincial Insolvency Act, the provisions of law relating to the adjudication 
of partners and of firms under the Presidency-towns Insolvency Act. In 
any case it is desirable to reproduce those provisions in the Provincial 
Insolvency Act. ^ 


91. Joint Hindu family. — The members of a joint Hindu family may 
be adjudged insolvent on a single petition by a creditor, if they are personally 


(z) Mills Y. Bennett (ISH) 2 M. & 8. 
550, 105 E. R. 488 ; Gopal Naidu 
V. Mohanlal Kanyalal (1926) 49 
Mad. 189, 91 I. C. 874, (’26) 
A. M. 206. 

(а) Ookuldoss Ooverdhandoas v. Parry <t* 

Co, (1925) 48 Mad. 795, 91 I. C. 
127, (’25) A. M. 1249. 

(б) Ex parte Clarke 1 D. & Oh. 

544, cited in Williams on Bank- 


ruptcy, 13th ed., p. 186. 

(c) Calcutta Rules, 19 to 27; Allahabad 

Rules, 22 to 30 ; Bombay Rule 
XXVIII. 

(d) Kali Charan Saha v. Hari Mohan 

Baaak (1919)24 C. W. N. 461, 
58 I. C. 631. 

(e) Mohammad Umar v. Official Receiv- 

er (’29) A. L. 447. 
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liable on a joint debt and have committed a joint act of insolvency, as, for Para* 91 
instance, a joint transfer of family property in favour of a creditor by way of 
fraudulent preference (/). The test is whether if thejKJtition were treated as 
a suit, the suit would be bad for misjoinder of causes of action and defendants. 

If the suit would not be bad on that ground, a single petition for adjudica- 
tion is maintainable. It is submitted that a single petition can also be 
presented even if an act of insolvency is soimrately committed by each of them, 
as where each member departs from the dwelling-house with intent to 
defeat or delay the creditors of the family, jirovided it is done during the 
continuance of a joint debt or debts. In a Calcutta case (^), it was held, 
following an earlier decision of the same High Court {h) under sec. 344 of 
the Code of Civil Procedure, 1882, that a declaration of insolvency (cannot 
be asked for in one petition against joint debtors. This decision, it is sub- 
mitted, is not good law. 


Where the business of a joint Hindu family is carried on by the manager 
of the family and debts ap? contracted by him in the course of the business, 
the other members are not personally liable for the debts and they cannot 
therefore^ be adjudged insolvent in respect of those debts, unless they render 
themselves personally liable by taking an active ])art in the business or 
otherwise (t). It does not make any difference that the family consists 
of father and sons and that under the Hindu law the sons are liable for the 
father’s debts. If the father contracts a debt in the course of tlie business 
and he dies, and a decree is obtained by the creditor against the sons limited 
to the assets of the family in their hands, the sons cannot be adjudged 
insolvent in respect of that debt, they not being personally liable for the 
debt (j). If the under-mentioned case (k) lays down any proposition to 
the contrary, it is not good law. A minor member of a joint Hindu family 
can in no case be adjudged insolvent. Even if he takes an active ])art in the 
joint family business after attaining majority, he cannot be adjudged insolvent 
in respect of business debts contracted during his minority (/). See para. 86 
above. 


(/) Mamayya v. K. Ji. Rice Mill Co. 
(1921) 44 Mad. 810, 63 I. C. 916, 
(’21) A. M. 294 ; Muthu Veerappa 
V. Sivagurnnutha (1926) 49 Mad. 
217, at p. 218, 92 1. C. 603, (’26) 
A. M. 133 ; Paras Bam v. Amir 
Chand (1928) 10 Lah. L. J. 207, 
109 I. C. 464, (’28) A. L. 3ri4, 
where the debt was nut a joint 
debt. 

(«/) Kali Charan Saha v. Hari Mohan 
Baaak (1919) 24 Cal. W. N. 461, 
68 I. C. 631. 

(h) Sarada Prosad Ukil v. Bam Sukh 


Chandra (1905) 2 Cal. L. J. 318. 
(i) Nagaauhrahmania Mudadiar v. 
Kriahnamachariar (1927) 60 Mad. 
981, 986, 104 I. C. 642, (’27) 
A. M. 922. 

U) (1927) 60 Mad. 981. 104 1. C. 642, 
(’27) A. M. 922, aupra. 

(k) Muthu Veerappa Chettiar v. Siva- 

gurunalha Pillai (1926) 49 Mad. 
217, 92 I.C. 603, (’26) A. M. 
1,33. 

(l) Official Aaaignee of Madraa v. 

Palaniappa Chetty (1918) 41 Mad. 
824, 49 I. C. 220. 
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Paras. 
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A joint Hindu family firm is not a '' firm ” in the sense in which that word 
is used in the law of partnership. Therefore, no insolvency petition can be 
presented against a Hindu joint family firm as such. A petition can only 
be presented against the members of the joint family; but they must be 
adults (m). » 

92. Corporate and registered companies.'-No insolvency petition 
can be presented against any corporation or against any association or 
company registered under any enactment for the time being in force (w). 
Companies are wound up under the Indian Companies Act, 1913. 

93. Traders and non-traders.— Prior to the Bankruptcy Act, 
1861, no person could be adjudged bankrupt unless he was a trader. 
Sec. 65 of the Bankruptcy Act, 1849, contained an enumeration of traders, 
and they alone were liable to bankruptcy. The fist included apothecaries, 
auctioneers, bankers, brokers, millers, bleachers, carpenters and. persons 
who made their living by buying and selling goods or commodities. Non- 
traders were excluded from the Bankruptcy Court, and a special Com^ 
called the Court for the Relief of Insolvent Debtors ” was instituted for 
their benefit. Relief was granted by that Court to insolvent debtors from 
the liability to imprisonment on surrender of their property ; but 
their after-acquired property remained liable to the creditors unless they 
could either arrange with all their creditors or obtain a sufficient majority 
to bind the minority to a compromise with the sanction of the Court of 
Bankruptcy under the provisions 6f the statute 7 and 8 Viet. c. 70 (o). 
The Bankruptcy Act, 1861, made all debtors, whether traders or non- traders 
liable to bankruptcy, and abolished the Court for the Relief of Insolvent 
Debtors, and repealed the enactments relating thereto. But the Act still 
preserved certain distinctions between traders and non-traders, and certain 
acts of bankruptcy were confined to traders only. The Bankruptcy Act, 
1883, abolished all distinction between traders and non-traders, except as 
to certain matters which apply only to traders. 


(w) See Sanyasi Charan Mandal v. 
Kfisknanadhan Banerji (1022) 49 
I. A. 108, 49 Cal. 660, 67 1. C. 
124, (’22) A. PC. 237. 


(w) P.-t. I. A., 8. 107 ; Prov. I. A., a. 8. 
(o) See 1 and 2 Viet. c. 110; 6 and 6 
Viet. c. 116 ; 7 and 8 Viet. c. 96. 
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The Indian Insolvency Act, 1848, made a distinction between traders Para. 93 
and non-traders (p), but the distinction has now been abolished except as 
to certain incidents of insolvency which apply only to traders. One of them 
is the doctrine of reputed ownership (;). Another relates to the insolvent’s 
discharge, as where being a trader he has omitted to keep books of account 
or continued to trade after knowing himself to be insolvent (r). 


(p) See SB. 8 ^nd 9 as to acts of insol- 

vency, and B. 60 as to discharge. 

(q) P.-t.!. A., 8. 62 (2) (c) ; Prov. 


1. A., 8. 2S (3). 

(f) P.-t. I. A., 8. 39 (2) (b) and (o) 
Prov. I. A.. 42 (1) (b) and (o). 
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LECTURE IV. 

ACTS OF INSOLVENCY. 

( 1. A., t. 9 ; Prov. L A.> t. 6. ) 

Paras. 94. Origin and object of acts of insolvency.— It has been stated 
94,95 in Lecture IV that a person cannot be adjudged insolvent unless he is a 
“ debtor ” within the meaning of the insolvency law and Has committed 
an act of insolvency. Both these lie at the very basis of the insolvency 
jurisdiction of Courts. A debtor, we have seen, is a person subject to the 
insolvency law of British India. An act of insolvency is something done or 
suffered by a debtor which gives the Court jurisdiction to make an order of 
adjudication. One of the principal objects of the insolvency law is to distri- 
bute the debtor’s property among the creditors in the most expeditious 
and economic manner. It is, therefore, of great importance that an insolvent 
debtor should be brought under the operation of law as soon as possible 
after his affairs have become embarrassed ; and for this reason certain acts 
have been prescribed as indicia of insolvemy. These acts are called acts of 
insolvency, and no person can be made an insolvent unless he has committed 
one of such acts. But immediately upon his committing an act of 
insolvency a debtor becomes liable to be adjudged insolvent {h). 

The earliest sf)ecification in the English statute law of acts of bankruptcy 
is to be found in 13 Eliz. c. 7, and this has been added to and varied by 
subsequent statutes. The acts which now constitute acts of bankruptcy 
in England are specified in sec. 1 of the Bankruptcy Act, 1914. In India 
they are specified in the Presidency-towns Insolvency Act, sec. 9, and the 

Provincial Insolvency Act, sec. 6. 

• 

95. Acts of insolvency. — Thp acts of insolvency enumerated in the 
Presidency-towns Insolvency Act, sec. 9, are the same as those mentioned in 
the Provincial Insolvency Act, sec. 6. It is enacted by those sections that a 
debtor commits an act of insolvency in each of the following cases, namely : — 

(a) if, in British India or elsewhere, he makes a transfer of all or 
substantially all his property to a third person for the benefit of 
his creditors generally ; 

(b) if, in British India or elsewhere, he makes a transfer of his property 
or of any part thereof with intent to defeat or delay his creditors ; 

(c) if, in British India or elsewhere, he makes any transfer of his 
property or of any part thereof, which would, under this or any 

. other enactment for the time being in force, be void as a fraudulent 
preference if he were adjudged an insolvent ; 


{h) Robson on Bankruptcy, 7ih cd., p. 132. 
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• (d) if, with intenfc to defeat or delay his creditors, — ■ Ptfwu 

(i) he departs or remains out of British India, 95,90 

(ii) he departs from his dwelling house or usual place of business 
or otherwise absents himself, 

(iii) he secludes himself so as to deprive his creditors of the 
means of communicating with him ; 

(e) if any of his property has been sold or attached for a period of 

not less than twenty-one days in execution of the decree of any ' 

Court for the payment of money : [the words or attached for a 
period of not less than twenty-one days ” do not occur in the 
Provincial Insolvency Act] ; 

(f) if he petitions to be adjudged an insolvent ; 

(g) if he gives notice to any of his creditors that he has suspended 
or that he is about to suspend, payments of his debts ; 

(h) if he is imprisoned in execution of the decree of any Court for 
the payment of money. 

Explanation. — The act of an agent may be the act of the principal, even 
though the agent have no specific authority to commit the act. [The words 
“ even though the agent have no Specific authority to commit the act,’’ do 
not occur in the Provincial Insolvency Act, but this does not r)iake any 
difference.] 

(a) Transfer for benefit of creditors gemrally. 

[ P.A. I. A., s. 9 (a) ; Prot\ I. A., s. 6 (a)]. 

96. Transfer for benefit of creditors generally.— A debtor 
commits an act of insolvency if, in British Indii or elsewhere, he 
makes a transfer of all or substantially all his property to a third person 
for the benefit of his creditors generally. A transfer for the benefit of 
creditors generally, though it was not expressly mentioned in the 
Bankruptcy Acts prior to the Act of 1869, was always treated as an act 
of bankruptcy, the reason being that the transferor thereby deprived himself 
of the power of carrying on his trade, and endeavoured to put his property 
into a course of distribution among his creditors different from that which 
would take place under the bankruptcy law and without the safeguards which 
that law provides («■). A transfer for the benefit of creditors generally was 
first expressly mentioned as an act of bankruptcy by the Bankruptcy Act, 

1869, sec. 1 (2). In order that a transfer for the benefit of creditors may be 
an act of insolvency, it is necessary that the transfer must be for the benefit 
of all the creditors, and not a ])articular class of creditors. A transfer by a 
debtor for the benefit of his trade creditors only is not an act of insolvency 
under clause (a), though it may amount to a fraudulent transfer under 
clause (b) or a fraudulent preference under clause (c) of the section (j). A 

(i) ke Spackman {IH90) 24 Q.B U. 728, mahan Ikibay (189i) 2 W. N. • 

738 ; Re Wo(d (1872) L R. 7 Ch. 30 . 

App. 302 ; In the matter of Brij- (J) Re Phillips ( 1900) 2 Q. B. 329. 
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LECTURE IV. 


Paras. 

96,97 


composition deed whereby the debtor transfers his property to trustees for 
the benefit of such of his creditors as may sign it within a specified period 
is a transfer for the benefit of creditors generally, and as such an act of in- 
solvency (k). The transfer again must be of the whole or substantially the 
whole property of the debtor (1), For a transfer under this clause to 
constitute an act of insolvency it is not necessary to prove an intent to defeat 
or delay creditors as it is in clause (b) ; such a transfer has always been 
deemed in itself to have that effect (m). 

For a transfer for the benefit of creditors to constittue an act of insol- 
vency there must be an operative transfer of all or substantially all the 
debtor’s property so as to put it out of his power to deal with it (n) ; and, 
further, the transfer must be to a third person.” A mere declaration of 
trust by the debtor, or a mere agreement by him that his property shall be 
dealt with for the benefit of his creditors (o), or a mere letter by the debtor 
to a third person authorising him to realise his property and hold the proceeds 
for the benefit of his creditors (p), is not such a transfer as is contemplated 
by the section, and does not constitute an act of insolvency. 


97. Act of insolvency committed abroad — The words “or else- 
where ” coupled with the words “ or remains out of British India ” in 
clause (d) (i), show that a transfer of his property by a debtor for the benefit 
of his creditors executed outside British India may be an act of insolvency, in 
other words, that an act of insolvency may be committed abroad. In that 
case, however, the debtor must be a British subject domiciled in British India, 
and the transfer must be intended to operate according to the law of British 
India (q), A transfer executed by a foreigner, wlio has never been in this 
country and has himself personally done no act within the jurisdiction of the 
Insolvency Courts of British India, is not an act of insolvency, though he 
may have traded through an agent in this country and may have contracted 
debts and acquired property in this ^ountry (r). 


{k) Karaavdas ▼. Maganlal (1902) 26 
Bom. 476 ; Lalchand v. Huaaainio 
(’27) A. S. 78, 97 I. C. 257. 

( / ) Re Spachnan (1890) 24 Q.B.D. 728. 

(m) Dutton V. Morrison (1810) 17 Ves. 

193, 199, 34 E. R. 76, 77; Re 
Sharp (1900) 83 L. T. 416. See 
also Ex parte Villars (1874) 
L. B. 9 Ch. App. 432, 443. 

(n) Re Hughes (1893) 1 Q. B. 696. As 

to the deHnition of ** transfer of 
property ” see the Transfer of 
Property Act, 1882, s. 6. Refer- 
ring to the dehnition of transfer 
in that section, and the words 
“ in future” in particular. 
Marten J. said in Re Mahomed 
Haaham d? Co, (1922) 24 Bom. 
L. R. 861, 871. 76 I. C. 203, (’23) 


A. B. 107, ” £ do not see that that 
definition applies to P.-t. I. A.” 
See also the Indian Trusts Act, 
1882, s. 6 and s. 78 (c). 

(o) Re Spackman (1890)^.24 Q. B. D. 

728. The words used in the 

B. A., 1914, are “conveyance or 
assignment.” These words have 
been held to include a declaration 
of trust of leaseholds ; Re Hughes 
(1893) 1 Q. B. 695. 

(p) Upton V. Hell (1924) 1 K. B. 701 ; 

Re Spackman (1890) 24 Q. B. D. 
728, 

(9) Ex parte Crispin (1873) L. R. 8 Ch. 
App. 374, 380. 

(r) Cooke v. Charles A, Vogeler Co, 
(1901) A. C. 102. 




ACTS OF INSOLVENCY. 


77 


98. Party or privy to transfer for benefit of creditors.— A credi- 
tor who has assented to a transfer for the benefit of creditors cannot, as a 
rule, take advantage of it as an act of insolvency (s), but he may do so if his 
assent has been procured by misrepresentation of his assets by the debtor (^), 
or if the transfer is fraudulent as against him, as for instance, on the ground 
of^a secret preference given to another creditor (u). 

99. Transfer for benefit of creditors void as against Official 
Assignee or Receiver. — If a debtor transfers all or substantially ail his 
property for the benefit of his creditors generally and is adjudicated an 
insolvent within three months after the date of the transfer, the transfer 
is void as against the Official Assignee or Receiver whether the adjudication 
was on the petition of a creditor (v), or of the debtor (w), and the trustees 
of the deed must hand over the property to the Official Assignee or 
Receiver as the case may be. A transfer, however, for the benefit of 
creditors generally is not void in itself, and effect will be given to 
it if insolvency does not ensue within three months. It is void only 
if insolvency supervenes ^ and that too within three months from tlie 
date of the transfer (x). If the debtor is not adjudged insolvent 
within that period, the trustees of the deed will continue to hold the property 
for the benefit of his creditors ; and the debtor being divested of all interest 
in the property, it cannot be attached in execution of a decree against him, 
though the decree-holder was not a party to the deed (y). 


(b) Transfer with intent to defeat or delay creditors. 

[PA, 1, A., s. 9 (b) ; Prov, /. A., s, 6 («^)]. 


100. Transfer with intent to defeat or delay creditors.— A 

debtor commits an act of insolvency if, in British India or elsewhere, he makes 
a transfer of his property or any part thereof with intent to defeat or delay 
his creditors. This act of insolvency was first introduced by I Jac. 1, c. 15, 
sec. 2. It is quite different from the act of insolvency dealt with above. The 
transfer in this case need not be of all or substantially all the property of the 
debtor ; it may be a transfer of “ any part” of his property (z). Further, it 
need not be iif favour of creditors generally ; it may be in favour of a single 


(.?) parte Stray (1867) L.R. 2 Ch. App. 
374 ; Re Thomas Hawley (1897) 
4 Mans. 41 ; Re Brindley (1906) 
1 K. B. 377 ; Re MilU (1906) 1 
K. B. 389. 

(/) Re Tanenburg (1889) 60 L. T. 270, 
6 Morr. 49. 

(tt) Ex parte Milner (1885) 15 Q. B. D. 
605. 

(v) Ex parte V illara {\S14) L. R. 9Ch. 

App. 432, 443, 445; Re Mirth 
(1899) 1 Q. B. 612. 

(w) Khoo Kwat Stew v. Wooi Talk 


Hwat (1892) 19 Cal. 223, 19 1. A. 
15; Manmohandaa Ramji v. N, 
C, Maeleod (1902) 26 Bom. 765, 
776-779. 

(x) Re Mirth (1899) 1 Q. B. 612, 621. 

{y) Bamanji v. Naornji (1864) 1 Bom. 
M. 0. 233 ; Bapuji v. IJmedbhai 
(1871) 8 Bom. H. C. 245; I^il- 
chand v. Huasainio ('26) A. S. 78, 
82, 97 I. (;. 257. 

{z) Re Prior (1922) B. k C. R. 1, on 
appeal from (1921) B. & C. R. 108. 


Paras. 

98-100 
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LECTUBE IV. 


Paras creditor (a), or of some one who is not a creditor at all (ft), but it must be 
lOO^lOOB intent to defeat or delay his creditors, 

lOOA. Intent to defeat or delay creditors. -Sec. i (l) (b) of 
the Bankruptcy Act, 1914, is in the following terms : “ A debtor commits 
an act of bankruptcy if, in England or elsewhere, he makes a fraudulent 
conveyance, gift, delivery or transfer of his property or of any part thereof/’ 
The Bankruptcy A(!t, 1849, and the earlier Acts, contained also the words 
“ with intent to defeat or delay his creditors.” These words were omitted 
for the first time in the Bankruptcy Act, 1869, sec. 6 (2), and they have been 
omitted in subsequent Acts. As to the meaning of the words ‘‘ fraudulent ” 
and “ with intent to defeat or delay creditors ’’ in the Act of 1849, it was 
said in Re Wood (c), that the word “ fraudulent ” meant fraudulent as 
against creditors ; that the conveyance, having to be fraudulent against 
creditors, it must be with intent to defraud creditors and the words “ with 
intent to defraud creditors ” were therefore to be implied ; that there was 
no difference between a conveyance fraudulent as against creditors and a 
conveyance with intent to defeat or delay creditors except that in the former 
case the intent is not a matter of fact but a conchrsion of law ; and that the 
words with intent to defeat or delay creditors ” w’ere left ouf in the 
Act of 1869 as superfluous and misleading. 

The words used in the Indian Acts are “ with intent to defeat or delay 
creditors.” The expression “ fraudulent ” does not occur in either of the 
two Acts. It would seem that where a transfer is entirely for a past 
consideration, the presumption that it was made with intent to defeat or 
delay creditors is immediatery raised. Where, however, it is for a jiresent 
consideration, proof of intent to defeat or delay creditors is necessary ; the 
intent may be inferred from surrounding circumstances (cl). 


lOOB. Transfers fraudulent under Transfer of Property Act, 
1882, sec. 53. — Sec. 53 of the Tra'lisfer of Property Act, 1882, is taken 
from the statute 13 Eliz. c. 5, known as the statute of Elizabath. Both 
relate to transfers fraudulent as against creditors. The statute 13 Eliz. 
c. 5 (now the Law of Proi>erty Act, 1925, sec. 172), after reciting that 
it is made for the avoiding of fraudulent feoffments and grants of lands 
and of goods, which feoffments and grants are devised of malice and fraud 
to the end and purpose to delay, hinder and defraud creditors of their just 
and lawful actions, enacts that every feoffment and grant made for any 
intent or purpose so declared, shall be deemed and taken only against the 
person whose action shall be in anywise disturbed, hindered, delayed or 
defrauded, to be clearly and utterly void. The statute contains a proviso 
for the protection of purchasers in good faith and for consideration. Sec. 53 


(а) Re Wood ( 1872) L.H. 7 Ch. App. 302. 

(б) See He David and Adlard (1914) 

2 K. B. 094. 

(c) (1872) L. R. 7 Ch. App. 302, 307 ; 


Re Prior (1922) B. & C.R. 1. 
(cl) See Re Colemere (1805) L. R. 1 Ch. 
App. 128. 
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of the Transfer of Property Act provides that every transfer of immovable Paras. 

property, made with intent to defeat or delay the creditors of the transferor, 100B» lOOC 

is voidable at the option of any person so defeated or delayed, but that 

nothing contained in the section shall iirquiir the rights of any transferee 

in good faith and for consideration (d). The section docs not, as the 

statute does, refer to movable property, but the same principles have been 

held to apply to this kind of property also (dl). 

A transfer under sec. 53 of the Transfer of ProjMjrty Act may be a 
colourable transfer as in Twyne's case (e), or a voluntary transh^r or gift, or 
it may be a transfer for consideration. In Twynes case a debtor who had 
several creditors purported to transfer the whole of his ])roperty to one of 
the creditors in satisfaction of his debt. The transfer was made secretly 
and the debtor continued in possession of the property and dealt with it as 
his own. It was held that the intention of both the parties was tliat the 
transferee should in fa(;t take no beneficial interest, but be a trustee for the 
transferor, and that the transaction was a mere sham devised for the j)ur])ose 
of putting the proj3erty out of the reach of the creditors and therefore voidable 
at their option. Where transfer is voluntary, it will be presumed to have 
been made with intent to defeat or delay creditors if tlie necessary 
consequence of it is to defeat or d<day creditors (/). But where a transfer 
is for consideration, it is necessary in order to avoid the transfer, to show 
want of good faith on the part of the transferee. It must be noted that 
a transfer under sec. 53 is not voidable unless it was made with intent to 
defeat or delay creditors generally. A transfer therefore is not voidable 
under that section, if its effect or object is to prefer one creditor to 
another even though it is made with the intention to defeat an anticipated 
execution. What sec. 53 invalidates is a transfer which removes the 
whole or a part of the debtor’s property from the creditors as a body to 
the benefit of the debtor {y). 


lOOC. Transfers fraudulent under insolvency law.— 

For the purposes of insolvency law there are two classes of 
transfers which by reason of being considered to be fraudulent as 
against creditors are acts of insolvency, namely, (1) transfers which are 


(d) Previously to the Transfer of Pro- 

perty Act, the Courts in India 
were guided by the principles 
of the statute 13 Eliz., c. 5 ; see 
Abdool Hye v. Mir Mokamed 
Mozuffer Hossein (1884) 11 1. A. 
10, 10 Cal. 616. 

(dl) Kunhu Pothanuasiar v, Raru Nair 
(1923) 46 Mad. 478, 481, 72 I.C. 
727, (’23) A. M. 558. 

(e) 1 Sm. L. C., 12th ed., 1. See also 

Rajan v. Ardeahir (1880) 4 Bum. 
70 ; Muaadee Mahomed v. Ally Ma- 
homed (1854) 6 M. 1. A. 27; 


Rangilbhai v. Vinayak (1887) 11 
Bom. 666 ; Chidambaram v. 6'rmi- 
vam (1914) 18 C. W. N. 841, 23 
I.C. 714. jP.C.J 

(/) Sef? Freeman v. Pope (1870) L. Ji. 5 
Ch. App. 538 ; Abdool Hye v. Mir 
Mohammad Mozuffer HosaeAn 
(1884) 11 J. A. 10, 10 Cal. 616. 

(j/) Muaahar ^ahu Hakim Lai (1916) 
43 I. A. 104, 43 Cal. 521, 32 
I.C. 343 ; Atmaram v. Dayaram 
(’29) A.S. 94, 115 I. C.‘ 330; 
Clegg v. Bromley vl912) 3 K. B. 
474, 492. 
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Paras Iraudulent under the Insolvency Acts, such as a transfer under cl. (b) 
100C,101 now under consideration, and (2) transfers which are fraudulent under the 
Transfer of Property Act, 1882, sec. 53. Transfers fraudulent under the 
Transfer of Property Act, sec. 63, are acts of insolvency within cl. (b), and 
will support an insolvency petition if presented within three months of the 
transfer. A transfer, though for consideration, would be an act of insolvency 
within cl. (b) of this section, if it was made with intent to defeat or delay 
creditors. But a transfer for consideration is not fraudulent within sec. 53 
of the Transfer of Property Act unless the transferee was a party to the 
fraud. Such a transfer, therefore, cannot be an act of insolvency (A). 

Transfers fraudulent under the insolvency law, that is, made with 
intent to defeat or delay creditors within cl. (b) of this section, may be 
divided into two classes, namely : — 

L Transfers of all or substantially all the property of the debtor 
[paras. 101 to 108]. 

2. Transfers of part only of the property of the debtor [para. 109]. 


101. Sale or mortgage of substantially the whole property 
for past debts. — A sale or mortgage of the whole or substantially the 
whole of a debtor’s property without present equivalent is a fraud u^on the 
bankruptcy law. This was first laid down by Lord Mansfield in Worsdey 
V. De Maiios {hi), and it has been followed in later cases. A transfer by a 
debtor of all or substantially all bis property in consideration of a past 
debt, that is, a debt already incurred, whether made absolutely or by 
way of security, is an act of insolvency within the meaning of this clause, 
whatever the motives of the parties may have been (i). Such a transfer 
necessarily defeats or delays the other creditors by preventing them from 
issuing execution ; this being so, no evidence of actual intent to defeat or 
delay creditors is necessary (j). It is different, however, where the transfer 
is of part only of the property. If tk<5 debtor has disposed of part only of 
his property, the intention to defeat or delay creditors must be proved as a 
fact : see para. 109 below, “ Transfer of part only of debtor’s property.” 

An assignment by a debtor to a creditor in consideration of a past debt 
and a secret verbal agreement that that creditor will pay the otiher creditors 
generally is in effect an assignment for a past debt, and as such an act 
of bankruptcy. In Ex parte Chaplin {k), a trader in embarrassed 


{h) See Re Cramton (I892i 9 Morr. 
HK); Ex parte Chaplin (1884) 
20 Ch. D.*319, per Frv, L. J.. 
at p. 336; Re iWy ‘(1923) 2 
Ch. 1,(1923)B. & C. R. 8; Re 
Hirth (1899) 1 Q. B. 612, 620, 
per Vaughan Williams. L.J., at 
p. 625 ; Re .S’ccAam (1917) 22 C. W. 
N. 335, 340, 46 I. C. 196. 

(^1) (1758) 1 Burr. 467, 97 E. K. 407. 

(») Woraeley v. De Mattos (1758) 1 


Burr. 467, 97 E. R. 407; Re 
Wood (1872) L.R. 7 Ch. App. 302. 

( j) Re Wood (1872) L.R. 7 Ch. App. 302, 
308; Ex parte Ellis (1876) 2 Ch. 
J). 797 ; Re Rayment (1899) 6 
Man^. 288 ; Re Jukes (1902) 2 K. 
B. 68; Re Prior (1922) B. & C. 
R. 1. 

(k) (1884) 26 Ch. D. 319; Re Cranston 
(1892) 9 Morr. 160, 168, 170. 
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circumstances assigned the whole of his property to a creditor in considera- Paras, 
tion (as expressed in the deed) of the release of a debt of £3,271. In fact, 102 
only £1,370 was then due and the real consideration was the rel^se of that 
debt and a secret verbal agreement to undertake the payment of the 
assignor’s debts. The business continued to be carried on by the assignor 
m his own name as before though he was in fact acting under the directions 
of the assignee and as his salaried servant. At the date of his bankruptcy 
nearly all the trade debts due at the date of the deed had been paid in the 
course of the business. It was held that the deed was void as an act of 
bankruptcy, its necessary effect being to defeat and delay the creditors in 
enforcing their ordinary remedies for the recovery of their debts and there 
being no means by which they could compel the fulfilment by the assignee 
of his agreement to pay their debts. Cotton, L.J., in giving judgment 
said : — If persons will take from a man who is in difficulties a debt of this 
description, which has the effect of withdrawing and is intended to withdraw 
all the property of the debtor from the legal process which his creditors have 
a right to enforce against him, and bankruptcy ensues, the debt is void under 
the bankruptcy law. It is fraudulent as well as void, whatever may have 
been the view of those who were engaged in the transaction that it might be 
the best thing for the debtor or it might afford an effectual way of paying 
the creditors.” 


102. Sale of substantially the whole property for a present 
consideration. — A Ixma fide sale by a debtor of the whole or substantially 
the whole of his property for a present consideration is not an act of 
insolvency. Such a transaction amounts merely to a conversion of goods 
into money (/). The sale, however, will constitute an act of insolvency if the 
seller intends to defeat his creditors, as where he intends to abscond with the 
proceeds of sale, and he does in fact abscond, although the .purchaser, if he is 
not aware of the fraudulent intention of the debtor, will be protected by 
sec. 57 of the Presidency-towns Insolvency Act [Provincial Insolvency 
Act, sec. 55] (m). The conversion by a trader in embarrassed circumstances 
of his business, which constitutes the whole of his assets, into a one-man 
company, consisting really of himself, the consideration being not cash, 
but shares wliich are practically worthless and an undertaking by the 
company to pay his debts, amounts to an act of bankruptcy (n). But ** a 
fair and bona fide sale is scarcely within the mischief for which the 
Bankruptcy Act proposes a remedy ” (o). The burden of proving that the 
sale is not bona fide lies on the i)arty who alleges it (p). The consideration 


(/) Rose V. Haycock (1834) 1 Ad. & 
£11. 460, 110 £. B. 1283; Baxter 
V. Pritchard (1834) 1 Ad. & Ell. 
456, no E. R. 1282 ; Lee v. Hart 
(1805) 11 Exch. 880. 

(m) Shears v. Ooddard (1896) 1 Q. B. 

Re Jukes (1902) 2 K. B. 


58. and Ex parte Myers (1908) 
1 K. B. 941 [where the transferee 
was a party to the fraud]. 

(n) ife^t>^A(1899)lQ. B. 612. 

(o) Rose V. Haycock (1834) 1 Ad. A 

Ell. 460, no E. R. 1283. 

(p) Rose V. Haycock^ supra. 
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need not be of the same value as the property sold. ** A bona fide sale of 
goods ill a season of pressure by a trader for whatever ready money can 
be obtained is valid, though the price may be small ” (q), 

103. Mortgage of substantially the whole property for a pre- 
sent consideration. — A bona Jide mortgage or pledge by a debtor of tjie 
whole or substantially the whole of his property for a present consideration 
is not an act of insolvency, even though the consideration may not be strictly 
adequate. The reason is that even if the advance bears a small proportion 
to the property pledged, it might be of more advantage to the trader and his 
creditors than the property itself. Thus where the property pledged was 
worth £6j000 and the limit of the advance stipulated for was £1,800, and 
both the lender and borrower thought that the advance was requisite to 
carry on the business and would enable the borrower to do so, it was held 
that the pledge did not constitute an act of bankruptcy. Campbell, C.J., 
said : ‘‘ In times of pressure an advance in ready money of a very small 

amount may very often enable a trader to avoid stopping payment, and so 
enable him to [y&y 20s. in the pound. I cannolT therefore say that the 
inadequacy of the advance makes the deed fraudulent”. In the same 
case Erie, J., said : “ The power of raising a small sum in ready money on 
an emergency may often, in the exigencies of trade, be of immense value. It 
would he dangerous to lay down that an arrangement by which a trader 
under such circumstances raises money is as a matter of law void because of 
any disproportion between the security and the sum raised ” (r). 

The advance and the mortgage need not be contemporaneous. As a 
general rule, where a sum of money is advanced on the faith of a promise 
that a mortgage shall be given, and a mortgage is subsequently given in 
pursuance of the promise, such sum is to be treated as a present advance 
on the security of the goods and n^ as a past debt, provided the promise 
to give the mortgage is a bom fide and an absolute one. But where 
it is agreed between the parties that the execution of the mortgage should 
be postponed until the trader was in a state of insolvency, in order to 
protect his credit, such {jostponement is evidence of an intention to commit 
an actual fraud against the general creditors, and it will vitiate the 
mortgage as one made for a past consideration (s). The promise in such 
a case is neither bona fide nor absolute. It is only a device to enable the 
debtor to acquire a false credit (t). 


(q) BUtleatone v. Cooke (1856) 6E. & 

B. 296, 309, 119 E. R. 875, 880 ; 
Re Cranston (1592) 9 Morr. 160, 
> 164. 

(r) Bittlestone v. Cooke (1856) 6 E. & 

B. 296, 119 E. R. 875 Ex parte 


HauxweU (1883) 23 Ch. D. 626. 

(«) Ex parte Fisher (1872) L. R. 7 Ch. 

App. 636, 642. 644-645. 

(0 Ex p^vrie Kilner (1879) 13 Ch. D. 
102. See also Ex parte HauxweU 
(1883) 23Ch. D. 626. 
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104. Mortgage of substantially the whole property securing Pgi^a. 104 
existing debt and present advance.— A mortgage of the whole 6f the 
debtor’s property partly in consideration of an existing debt and partly ih con- 
sideration of a present advance is not of itself an act of insolvency. Thh i^soh 
why a mortgage of the whole of a debtor’s property in consideratioii of a 
past debt is per se an act of insolvency but a mortgage of the whole ptbperty 
in consideration of a past debt and a substantial present advance is not, is 
that while in the former case the mortgagee can step in and put a stop to the 
business and thus sweep off the whole of the assets at any moment, it is not 
so in the latter case ; for where there is a present advance of which the debtor 
really has the advantage, and which he can apply for the purchase of 
goods, or otherwise for his own use, there is a substantial exception out of 
the debtor’s property such as might enable him to carry on his trade 
with advantage (w). The true test for determining whether or not such 
mortgage is an act of insolvency is whether the lender intended that the 
advance should enable the debtor to carry on his business and whether 
he had reasonable grounds for believing that it would enable him to do so. 

If these questions can* be answered in the affirmative, the execution 
of the deed is not an act of insolvency. The Court ought not in smdi 
a case to look at the intention of the debtor not communicated to the 
lender, nor at the actual result of the loan (v). Further, the amount 
of the further advance is not the test (w), but the smallness of the further 
advance may, if it is made on the eve of insolvency, be strong evidence that 
the advance was made, not to enable the debtor to continue his trade but to 
secure the past debt (x). In parte Fisher (y), a trader applied to a creditor 
who had previously advanced him £600 for a further advance of £100, and 
the advance was made on the debtor giving a conditional promise that if he 
did not repay the £100 within ten days he would make an assignment 
of all his property to the creditor to secure both the j)a8t and fresh advance. 

The £100 w^as applied in paying the debts of three creditors. Default 
was made in payment, and the assignment was executed. Soon 
thereafter the debtor was adjudicated bankrupt, and the question arose 
whether the execution of the deed was an act of bankruptcy and therefore 
void againsUthe trustee in bankruptcy. It was held on the evidence that the 
. whole object of the loan was to secure the repayment of the past debt. Mellish, 

L.J., said : It was argued, no doubt, that the advance of £100 was to enable 
the bankrupt to go on with his trade, and that if he had been able to go on 
with his trade, that might have been for the advantage of the other creditors ; 

(u) Penndl v. Reynolds {im2) 11 C. B. iSH! 

N. IS. 709; Mercer v. Peterson (w) Ex parte Ellis (1876) 2 Ch. I). 797 ; 

(1868) L.R. 3 £x. 104, 142 E. 11. Ex parte Johnson 26 Cb. D. 

974 ; Lomax v. Buxton (1871) L. R. 338, .346. 

6 C. P. 107. (ar) Ex jmrte Fisher (1872) L.R. 7 Ch. 

(r) Ex parte Johnson (1884) 26 Ch. D. App. 6.36. 

3.38, 346-347 ; Administrator of (y) (1872) L.R. 7 Ch. App. 636. 

Jamaica v. Lascelles (1894) A. 0. 
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PaTaa opinion that there was no reasonable probability, and that both 

1H105 Mr. Wills lender and the bankrupt must have known there was no reasonable 
probability that the advance of £100, to be repaid in a week or ten days, 
would enable the bankrupt to go on. We are of opinion that if we were to 
hold this bill of sale to be valid, we should practically abrogate the rule that 
the assignment of the whole of a debtor’s effects in consideration of a pait 
debt is an act of bankruptcy, and should in every case enable a favoured credi- 
tor, who can trust his debtor to give him a bill of sale of all his property 
when required, to obtain payment of his debt in full to the prejudice of the 
other creditors”. 

105. Mortgage of substantially the whole property secur- 
ing existing debt and future advance.—A mortgage of substantially the 
whole of a debtor’s property to secure a jmst debt and further advances to be 
made afterwards is not an act of insolvency, if there is a contemporaneous bona 
fide agreement on the part of the mortgagee to make further advances, and 
such advances are afterwards in fact made (z). It is not sufficient that further 
advances were within the contemplation of the parties and the deed was 
stamped so as to cover them, and that advances were actually made after the 
execution of the deed. To prevent the mortgage from being an* act of 
insolvency, there must be an agreement by the mortgagee to make such 
advances (a). The agreement need not be contained in the instrument of 
mortgage, but may be verbal (h). Nor is it necessary that the agreement 
should be technically binding at law ; a bona fide promise is sufficient (c). 
As in the case of a mortgage for securing an existing debt and a present 
advance, so here, the question in each case will be whether there is 
a bona fide agreement for the future advance with a view to enable the 
debtor to carry on his business, or the transfer is a mere pretence to 
secure payment of the existing debt. 

The leading Indian case on the subjj^t is Khoo Kwat Stew v. Wooi Taik 
Htmt (d). In that case a trading firm assigned all its assets to the plaintiff 
as security for its debts amounting to Bs. 30,000. The plaintiffs at the same 
time advanced a sum of Rs. 25,000 and promised to make future advances 
amounting in the whole to a lac of rupees. The mortgage was^nade on the 
11th March 1889. On the 11th September 1889, the plaintiffs brought a 
suit against the firm upon the mortgage, and claimed possession of the stock 
and effects of the firm. On the 16th December 1889, the firm was adjudicated 
insolvent on its own petition, and the Official Assignee was made defendant 
in the suit. The Court of the Recorder of Rangoon dismissed the suit on 
the ground that the mortgage was void as against the Official Assignee. This 
judgment was reversed on appeal to the Privy Council, and it was held that 

(z) Ex parte Winder (1875) 1 Ch. (6) Kx parte Windtr (1875) 1 Ch. D. 290. 

D. 290, affirmed sub nom; Ex (c) Ex parte Wilkinson (1883) 22 Ch. 

parte Sheen (1875) 1 Ch. D. 560. D. 788, 

(a) Ex parte Dann (mi) 17 Ch. D. 26. (d) (1892) 19 I. A. 15. 19 Cal. 223. 
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the mortgage was valid against the Official Assignee. In the course pf the Puf^t. 
judgment their Lordships said : '' The well-known rule of law is, that if a |05^ 20$ 
trader assigns all his property except on some substantial contemporaneous 
payment, or some substantial undertaking to make payment in futuro^ that 
is an act of bankruptcy, and is void against the creditors and the assignee 
simply because nothing is left with which to carry on his business ; whereas 
if he receives substantial assistance something is left to carry on the business”. 

Their Lordships then reviewed the evidence and held that the mortgage was 
partly in consideration of a past debt and partly in consideration of present 
and future advances, and said : “ That being so, their Lordships consider 
that this deed must be held to be valid. They are not aware of any case in 
which, a simultaneous advance of a large amount being made and future 
support being promised of a large amount, the validity of such a deed has been 
seriously called in question. In this case the simultaneous advance was 
nearly as much as the pre-existing debt and the undertaking to give future 
advances was considerably more. It has been argued for the assignee that 
the proper test is, whether it was the intention of the parties that the trader 
giving such a security should carry on his business. Their Lordships conceive 
that that question hardly arises except in those cases where the amount of 
additional assistance given at the time of the mortgage is so small as to create 
a doubt whether it is substantial ; and then comes in the inquiry into the 
motives of the parties, whether they did really intend that the business 
should be carried on or not. It is impossible to raise such a question here, 
where the amount of simultaneous and future advance is very large”, 

106. Consid6ration. — The principle ujK)n which a transfer by a 
debtor of the whole or substantially the whole of his property for a present 
consideration or partly for a past debt and partly for a present or 
future advance is protected, is that the debtor receives an equivalent 
for his property. It is not essential, however, in the case of a transfer by 
way of mortgage, that the advance should be proportionate to the property 
charged or be of equal value with the existing debt, if it be made hona fide 
to enable the debtor to meet his engagements, or, if he be a trader, to 

enable him to continue his business (e). 

• 

The consideration need not be in a cash payment (/). It may consist in 
a release of the debtor’s property from a charge already affecting it (//), or it 
may be a sum paid to another creditor to release a j)revious charge on the 
property (h). But payment by the transferee to some creditors, though 
honestly made, is not a sufficient equivalent to prevent a transfer of the whole 


(e) Ex parte Threlfall (1876) 46 L. J. 
Bk. 8 ; Ex parte Evans (1870) 30 
L. T. 364. 

(/) Ex parte Thrdfall (1876) 46 L. J. 
Bk. 8 [further supply of goods 
to debtor]; Ex parte Reed (1872) | 


L. K. 14 £q. 582 [retiring bills 
upon which debtor was liable]. 

(g) Whitmore v. Claridge (1863) 33 L. J. 
Q. B. 87. 

(k) Lomax v. Buxton (1871) L. R. 6 0. P. 
107. 
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Paras. debtor’s property from being an act of insolvency (>') ; nor an agree- 

106.106 rnent by him with the debtor to pay creditors (j). Mere forbearance to seize 
under an execution (A), or giving time to a debtor to pay (/), is not a sufficient 
consideration vto prevent a transfer of the whole of a debtor’s property from 
being an act of insolvency. 

• 

107. After-acquired property. — In Graham v. Chapman (m) it was 
held that a transfer by a debtor of the whole of his {property to secure a jiast 
debt and a present advance was an act of bankruptcy, if the transfer included 
property which the transferor might purchase with the advance, the ground 
of the decision being that such a transfer would enable the transferee to take 
the whole of the transferor’s property including future assets and to apply 
it in payment of both the old and the new debt in preference to the claims 
of the other creditors. This decision was overruled by the Court of A^ipeal 
in Ex parte Uauxwell (w), and it was held that such a transfer was perfectly 
valid though it included after-acquired property, even if such property was 
purchased by means of the fresh advance. In a Calcutta case decided thirteen 
years after Ex parte HauxweM, the mortgage was to secure existing debts and 
future advances and it included future assets as in Ex parte IlauxweU. The 
Court held, following Graham v. Chapman, that the mortgage wrfs an act 
of insolvency and was therefore void against the Official Assignee (o). 
The attention of the Court was not drawn to Ex parte HauxwelL The 
Calcutta decision is clearly wrong. 

108. What is whole of debtor’s property.— The answer to the 
question what is the whole or substantially the whole of the debtor’s jjroperty 
dc{)ends upon the circumstances of each case. The point is important, 
for a transfer by a debtor of part only of his property, though it be in consi- 
deration wholly of a past debt, is not necessarily an act of insolvency {p). If 
notwithstanding the transfer, the transferor is able to meet his engagements, 
or, if a trader, to carry bn his business as before, the transfer is not an act 
of insolvency; but if, notwithstanding the property excepted from the 
transfer, the effect of the transfer is to delay creditors or to render the 
transferor incapable of carrying on his business as before, the transfer will 
bo an act of insolvency (q). The burden of proving that thfi transfer is 
calculated to delay creditors or to stop business lies upon the person who 
sets up the transfer as an act of insolvency (r). 


(i) Re Sharp (1900) 83 L. T. 416, 

(j) Ex parte Chaplin (1884) 26 Ch. D. 

319. 

{k) Woodhouae v. Murray (1867) L. R. 
2 Q. B. 634; Ex parte Cooper 
(1878) 10 (Jh. D. 313. 

(/) Ex parte Cooper (1878) 10 Ch. D. 
313. 

(m) (1862) 12 C. B. 86, 138 E. R. 8.33. 
(») (1883) 23 Ch. D. 626. 


(o) In the matter of Ambrose Summers 

(1896) 23 Cal. ,692. 

(p) Young v. Ward (1852) 8 Ex. 221, 

155 £. R. 1328. 

(q) Ex parte Foxley {iSQH) L.R. 3 Ch. 

Aim. 515; Re Rayment (1899) 6 
Mans. 288. See also Re Qlenville 
(1885) 2 Morr. 71. 

(r) Wedge v. Newlyn (1833) 4 B. & Ad. 

831, 110 £. R. 668. 
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The effect of the transfer may be judged to a large extent from the Paras, 
value of the property excepted from the transfer. In determining that value, 108, 109 
the value of book debts is to be taken into account (j;). If the exception 
is substantial, the transaction will be allowed to stand, but if it is merely 
colourable the transaction will be declared an act of insolvency. Where the 
excepted portion consists of property which would not pass to the Official 
Assignee or would not be capable of being seized in execmtion, it cannot be 
said to be substantial (0- 

109. Transfer of part only of debtor’s property. -A bona fide 

transfer of i)art only of a debtor’s property in consideration of a present 
advance is not an act of insolvency. The law has been long established that 
for a debtor to part with a portion, although it may be the larger portion 
of his goods, and to receive for those goods some consideration in return, 
although the consideration may not be adequate or to their full value, is not 
a fraud ” (?/). 

A transfer of part only of a debtor’s property in consideration of a past 
debt is not an act of insolvency per se. Such a transfer is an act of insolvency 
if made with intent to defeat or delay creditors, and such intent must be 
proved. Transfers of part only of a debtor’s property in consideration of a 
past debt mostly fall under the head of fraudulent preferencc.s within cl. (c) of 
this section ; but a transfer of part of a debtor’s property may be fraudulent 
as against creditors within cl. (b), even though there be no preference of a 
creditor or creditors. 

It is obvious that a transfer of part only of a debtor’s property in 
consideration of a past debt does not stand on the same footing, so far as 
it affects creditors, as a transfer of the whole of his property in 
consideration of such a debt. While a pre-existing debt may amount 
to Rs. 20,000, the total assets may be worth Rs. 50,000, and in such 
a case it is obvious that a transfer of part of the assets to satisfy the debt 
will still leave sufficient assets in the hands of the debtor to enable 
him to meet his other engagements, or, if a trader, to carry on his 
business as • before. Such a transfer cannot constitute an act of 
insolvency, as it cannot be said of the transfer that it was made with 
intent to defeat or delay creditors. It has always been held that it is 
competent to a trader to appropriate specific portions of his property in 
payment of, or by way of security for, particular debts {v). If this were 
not allowed, commerce could not be carried on. The true principle 
applicable to cases of this kind seems to be that if the debtor has other 


(«) Ex parte Burton (1870) 13 Ch. D. 102. 
(t) Ex parte Hawker (1879) L.R. 7 Ch. 
App. 214. 

(tf) Re Cranston (1802) 0 Morr. 160, 
168: Pennoll v. Reynolds (1862) 


11 C. B. N. S. 700, 721-722, 142 
E. R., 074, 070. 

(») Worsdey v. De MaUos (1758) 1 Burr. 
467. 07 K. R. 407. 
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Paras property of a substantial amount, with which he can carry on his business 

109-113 as before, the transfer of a portion may be good (w?). If, however, a transfer 
of a portion is made on the eve of insolvency with intent to defeat or delay 
creditors, the transfer will be an act of insolvency and void against the Official 
Assignee (.r). See para. 103 above, “ What is whole of debtor’s 
property 

110. “ Transfer — A transfer, to be an act of insolvency under this 
clause, must pass or purport to pass some interest in the property (y), A 
deed of sale of immovable projierty executed by the owner to a third person, 
nominally for a consideration, but in reality without any consideration, to 
screen the property from his creditors, is a transfer within the meaning of 
this clause, for the deed purjiorts to pass the owner’s interest in the 
projierty ( 2 ). 


111. “Gift” . — The word “ transfer ” in this clause includes a gift. A 
gift by a debtor of the whole or substantially the whole of his property is 
per se an act of insolvency, and the gift will be void against the Official 
Assignee if the debtor is adjudged insolvent within three months from 
the date thereof (a). A gift of part only of the projHjrty is not an act of 
insolvency per se. It is an act of insolvency if it was made with intent to 
defeat or delay creditors (6). See Presidency-towns Insolvency Act, sec. 
55, and Provincial Insolvency Act, sec. 53. 

112. Mortgage by partner of partnership property .— Ifc is an act 
of insolvency if a partner, who knows that his firm is insolvent, gives a 
charge upon the partnership assets for his own private debt, or for future 
advances to be made to himself. Such a transfer necessarily tends to defeat 
the creditors of the partnership, and to prevent the proper distribution of 
the partnership assets under the bankruptcy law, and is void against the 
Official Assignee (c). 


113. Act of insolvency conunitted abroad — The same principles 
which apply to transfers for the benefit of creditors executed outside British 
India apply also to transfers made with intent to defeat or jelay creditors 
executed outside British India. See para. 97 above, under the same 
heading. 


(w) Young v. Ward ( 1 852) 8 Ex. 221, 155 

E R 1328 

(x) Ex parte Pearson (1873) L.R. 8 Ch. 

App. 667. 

(y) Isia V. Beesfon (1867) L. R. 8 Ex. 26. 
(s) Secretary of State for India v. Dadi 

Reddi (1910) 36 Mad. L. J. 181, 
61 1. C. 748 ; Puran Nath v. At- 
wargir (1916) 13 All. L. J. 434, 29 
I.C. 217 [collusive suit]. 


yd) See Worsley v. De Mattos (1768) 1 
Burr. 467, and B. A., 1914, s. 1 (1) 
• (b). 

(6) See Onanabhai y. Srinivasa (1868) 
4 Mad. H. C. 84. 

(r) Ex parte Snowball (1872) L,R. 7 Ch. 
App. 534, 546-547 ; Re Seehase 
(1917) 22 C.VV.N. 336, 46 I. C. 
196. 
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114. Transfer when void as against Official Assignee — Trans- 
fers made with intent to defeat or delay creditors, which are void as acts of 
insolvency within cl. (b), are void against the Official Assignee only if they 
are executed within three months of the presentation of the petition (c/). 
Such transfers are void as from the date on which they were executed. 
Sbeh a transfer, however, may amount to a fraudulent transfer 
within the meaning of sec. 53 of the Transfer of Property Act. 1882. If 
it does, it may be availed of within three months as an act of 
insolvency. Even if it is not so availed of, it is liable to be 
avoided on proceedings taken by the Official Assignee or Receiver at any 
time within the period prescribed by the Indian Limitation Act, 1908. 
See para. 138 (8), where the subject is fully discussed. 

(c) Transfer hy ivay of fraudulent preference. 

[Pa, /. A,^ 8, 9 (c) ; Prov, 7. A,^ s, 6 (c).] 

115. Transfer by way of fraudulent preference — “ A debtor 
commits an act of insolvency if, in British India, or elsewhere, he makes 
any transfer of his property or any part thereof, which would, under this or 
any otheV enactment for the time being in force, be void as a fraudulent 
preference if he were adjudged an insolvent This act of insolvency was 
first introduced into the Statute Book by the Bankruptcy Act, 1883 [s. 4 
(c)]. It was, however, always held from a very early period of the bank- 
ruptcy law to be an act of bankruptcy (e), and was apparently introduced 
to set at rest a doubt on the subject occasioned by the decision in Ex 
parte Stubbim (/). This act of insolvency is seldom made a ground for the 
presentation of a petition. The reason is that before adjudication it is 
always more difficult to prove the facts constituting undue preference 
than after adjudication, for it is only after adjudication that the debtor’s 
affairs are investigated and facts constituting undue preference are 
gathered. In almost every case where undue preference is proved, the 
petition is founded on some other act of insolvency. The subject of fraudu- 
lent preference is dealt with in Lecture X, Part V, below. 

(d) Dejxirture or absence from British India, or dwelling 
house or place of business. 

[Pa, I, A„ s, 9 (d) : Prov, I. A., s, 6 (d).] 

116. Avoiding creditors. — A debtor commits an act of insolvency, 
if with intent to defeat or delay his creditors-— 

(i) he departs or remains out of British India ; 


{d) Mercer v. Peterson (1868) L. R. 3 
Ex. 104 ; Jones v. Harher (1870) 
L. R. 6Q.B.77. K-t. J. A.,b 61. 


(€) See Harman v. Fisher (1774) Cowp. 

117, 98 E. R. 998. 

(/) (1881) 17 CIj. I). 68. 


Paras. 

114-116 
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(ii) he departs from his dwelling-house or usual place of business or 
otherwise absents himself ; 

(iii) he secludes himself so as to deprive his creditors of the means of 
communicating with him. 

These acts of bankruptcy were introduced some by the statute 34 and 
35 Hen. 8 , c. 4, and some by the statute 13 Eliz. c. 7. The words “or usual 
place of business ” do not occur in any English Act. 

117* Intent to defeat or delay > — All the acts mentioned in this clause 
are in themselves innocent, and to make them acts of insolvency, it is 
necessary to prove that the act was done with intent to defeat or delay 
creditors ( 51 ). If any of these acts is done with intent to defeat or delay 
creditors it is immaterial that no creditor has in fact been delayed (A). 
The intent should be alleged specifically in the petition (i), but if it is not, 
the defect may be cured by an amendment at anytime before adjudication. 
In that case the amended petition should be served on the debtor (j). 
Statements made or letters written by a debtor are admissible as evidence of 
intention (A*). 


118. Departing or remaining out of British India.'-Tha depar- 
ture of a debtor out of British India, to constitute an act of insolvency, must 
be with intent to defeat or delay his creditors. If there be no such intent, as 
where the debtor departs from British India for the purposes of his business, 
the departure will not constitute an act of insolvency, even if creditors are 
delayed thereby (Q. The intent to defeat or delay creditors is in most cases 
a matter of inference. Thus if a trader leaves British India without making 
any provision for the payment of his bills, it will be presumed that his inten- 
tion was to delay his creditors (m), but this may not be so, if the debtor’s 
permanent residence is outside British India (w). The act of insolvency 
now under consideration is complete at the moment of departure ( 0 ). As 
to the departure of an agent, see para. 136 below, “Act of insolvency 
committed by agent.” 


The words “ remains out of British India ” imply that the person who 
remains out of British India has his home or place of business in British 
India, and cannot reasonably be held to apply to the case of a foreigner 
who leaves British India for his own home and remains in his home (p). 


(g) Re Wood (1872) L.R 7 Ch. App. 302, 
.306. 

{h) Williaina v. Nunn (1809) 1 Taunt 
270, 127 E. II. 837. 

(t) Ex parte Coates (1877) 5 Ch.D. 

979, 36 L.T. 806 ; Abu Haji v. 
Naji Jan (1906) 8 Bom. L.R. 
648. 

(j) Be I'iddian, Squire dn Co. (1892) 
66 L.T. 203. 

(Ar) Ex parte Brandon (1884) 26 Ch.D. 
500, 503 ; Bateman v. Bailey 


(1794) 5 T.R. 512, 101 E.R. 288. 
(0 Ex parte Osborne (1813) 1 Rose. 
387; Warner v. Barber (1816) 
Holt, N.P. 176. 

(m) Ex parte Kilner (1837) 2 Dea. 324. 

(n) Ex parte Brandon (1884) 25 Ch. 

D. 500. 

(o) Ex parte Gardner (1812) 1 Ves. and 

B. 45. 

(p) Ex parte Crispin (1873) L.R. 8 Ch. 

App. 374, 380 
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The same principle applies in the case of a domiciled British subject whose Paras* 
permanent residence is out of British India (9). Eemaining out of British 118, 119 
India is a continuing act of insolvency (r). 


119. Departure or absence from dwelling house or place of 
business. — ^Absenting oneself is no act of insolvency, unless it be with intent 
to defeat or delay creditors. Whether that intention exists is a question of 
fact (5). Thus if a debtor departs from his place of business with all his avail- 
able cash with the avowed object of defeating a threatened attachment, it is 
clearly an act of insolvency ( 0 . If a trader shuts up his shop during business 
hours, or departs from his dwelling house, without leaving instructions where 
he is to be found if creditors call, or without making arrangements for 
carrying on his business, he must be presumed to have left to avoid his 
creditors (u) ; but the absence may be satisfactorily accounted for and the 
presumption may be rebutted (r). No such presumption, however, arises 
where the debtor has left a representative behind (w), or has left a direction 
that letters are to be addressed to him at a particular place (a:). A depar- 
ture to avoid an arrest, tliough under a groundless misapprehension, is an 
act of insolvency (y). In cases of departure, length of absence is immaterial 
if the intent be proved, as the act of insolvency is complete at the time of 
departure (2). 

The words “ otherwise absents himself ” seem intended to cover cases 
which are not expressly specified in clause (d) of tbe section. The 
words mean absenting himself * * from his place of abode for the time 
being, though it may not be his dwelling-house, or from his place of business, 
or from some particular creditor at some other place {a). Thus concealing 
oneself in the back room of a house to avoid arrest is an act of insolvency (/>). 
In order to prove “ absenting ” it is not necessary to show actual physical 
absence from a particular place. Presence in disguise may constitute 
“ absence " Absenting may equally be carried out by change of the 
debtor’s name or the name of his house (c). The mere failure of the 
debtor to keep an appointment with a creditor is not an act of 


{q) Ex parte ^Brandon (1884) 25 Ch.D. 
500. 

(r) Be Alderaon (m5) 1 Q. B. 183. 186. 
(#) Ex parte Meyera (1872) L.R. 7 Ch. 
App. 188, 190. 

(/) Re Aranvayal Sabhajjaty (1897) 21 
Bom. 297. 

{u) Ex parte Auaten (1837) 2 Dea. 533 ; 
Holroyd v. Whitehead (1815) 2 
Bose. 145 ; Re McKeand (1889) 
6 Morr, 240; Re Woraley (1901) 
1 K. B. 309. 

(v) Ex parte Barmy n L.T. 488. 

\w) Re Woolatenholme (1887) 4 Morr. 
258. 

{x) Ex parte Addiaon (1849) 3 De G. 


& S. 580, 04K.K. 015. 

(y) Warmr v. Barber (1810) Holt, N. I*. 
175; Newman v. Sketch (1829) 
Mob. & M. 338; Spencer v. Billing 
(1812) 1 Hose. 302. 

( 2 ) Ex parte Gardner (1812) 1 V’^. & B. 
45; Bayley v. Schf}Jield (1813) 1 M. 
& 8. .338, 105 E.B. 127. 

(o) Bemaaconi v. Farebrother (1830) 
10 B. & C. 549, 109 E. U. 555; 
Holroyd v. Otoynne (1809) 2 Taunt. 
170, 127 E.R. 1044. 

(6) ChenoweJh v. Hay (1813) 1 M. & vS. 

076, 105 E.R. 252. 

(c) ReAUeraon (1895) 1 Q. B. 183. 
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insolvency, unless it is accompanied with intent to defeat or delay. 

119-121 Thus where a debtor promised to call at an appointed time on a creditor 
and pay the money, and having failed to procure the money he did not call 
but he was to be found at his own place of business, it was held that there was 
no act of insolvency (d). If, however, a debtor absents himself from a place 
at which he has appointed to meet his creditors with reference to a settle- 
ment of their demands with intent to defeat or delay them, it is an act of 
insolvency, although the place at which the appointment was made was not 
the debtor’s usual place of business (f). Absenting oneself with intent to 
defeat or delay is a continuing act of insolvency (/). 


120* Secludes himself- — If & debtor with intent to defeat 
or delay his creditors secludes himself so as to deprive his creditors of the 
means of communication with him, it is an act of insolvency. This is called in 
English law beginning to keep house If a debtor gives a general order 
to be denied to creditors or others, and a creditor is in consequence denied, it 
will constitute an act of insolvency (g). The denial must be connected with 
the order to deny (A), and it must be to a creditor or his duly authorised 
agent (i). If the order to be denied to creditors is not followed by actual 
denial to a creditor, it seems there is no act of insolvency (j). It is not an 
act of insolvency if a debtor denies himself to a creditor at unreasonable hours, 
as for instance, at eleven o’clock at night (A;). 

There are various other circumstances besides denial to creditors from 
which this act of insolvency may be inferred. Thus it may be inferred if 
the debtor withdraws from that part of the house where he usually sits to a 
more retired part to avoid his creditors (1 ) ; but the inference does not arise 
if he is still accessible to his creditors, for he could then be served with 
process in the ordinary way (m). It may similarly be inferred if a banker 
closes the bank against . customers and remains within (n). As to seclusion 
by an agent, see para 136 below, “ Ac't of insolvency committed by agent.” 


(e) Sale or attachment in execution. 

[PA,LA,j 5. 9 (c); Prov.l.A,^ s. 6 (e).] 

121. Sale or attachment in execution.— In cases governed by the 
Presidency-towns Insolvency Act, a debtor commits an act of insolvency 


(rf) Ex purlr. Meyer (1872) L. R. 7 Ch. 
App. 1 88. 

(c) Russell y. Bell (1842) 10 M. & W. 

340, 152 KM. 500. 
if) Re AldersoH I QM. 183. 

Ig) Lhifdy. Heathcote (1820) 2 B. & B. 
388. 

(A) Ex pitrte Foster (1810) 17 Ves. 414, 
34 E. R. 160. 

(t) Ex parte Bamford (1809) 15 Ves. 449, 
33 E. R. 824. 

(j) Fisher v. Boucher (1830) 10 B. & 


C. 705, 109 E. R. 612. 

(it) Ex parte Hall (1753) 1 Atk. 202, 

26 E. R. 130; Smith v. Currie (1813) 
3 Camp. 349, 170 E.R. 1407. 

(0 Key V. Shaw (1832) 8 Bing. 320, 131, 
E. R. 417. 

(m) Kaxtur Chnnd v. Dhanpat Singh 

(1896) 23 Cal. 26, 33-34, 22 1. A. 
162. 

(n) Gumming v. Bailey (1830) 6 Bing. 

363, 130 E. R. 1320. 
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if any of his property has been sold or attached for a 'period of not less than 
twenty-one days in execution of the decree of any Court for the payment of 121, 12Q 
money. The words in italics do not occur in the Provincial Insolvency 
Act, as it was thought that illusive attachments in favour of the debtor’s 
friends or relatives with a view to take the property out of the reach of 
creditors were not so common in the mofussil as in presidency-towns. The 
result is that in cases governed by the Provincial Insolvency Act, it is only 
a sale in execution that can operate as an act of insolvency. The act of 
bankruptcy consisting in the holding of the debtor’s goods by the sheriff 
for twenty-one days was first introduced by sec. 1 of the Bankruptcy 
Act, 1890. 

Leaving aside for the moment the act of insolvency which consists in 
imprisonment [cl. (h)J, it may be stated that the acts of insolvency other 
than those mentioned in clause (e) are the debtor’s own acts, while that 
mentioned in clause (e), though called the debtor’s act in the first j)art of the 
section, is not his act at all. Where the act of insolvency is the debtor’s 
own act, it dates from the* time when it is begun ; where the act of insolvency 
is not the act of the insolvent, it dates from the moment after the 
completion of the act. Thus a transfer for the benefit of creditors generally 
is an act of insolvency of the debtor’s own, and the act dates from the time 
when it is begun, and it is void as against the Official Assignee as from the 
moment of its commencement. On the other hand, the act of insolvency 
now under consideration, not being an act of the debtor, dates from the 
time when it is completed, that is, from the moment after the completion 
of the sale or from the expiration of twenty-one days from the attachment 
as the case may be. As the sale constitutes an act of insolvency only from 
the moment after its completion, it is not void as against the Official 
Assignee as is a transfer for the benefit of creditors (o). As to the rights 
of an attaching creditor to revive the proceeds of the sale, and of the 
execution-purchaser, see paras. 592 to 602 below [p). 

122. Twenty-one days- — ^The limit of twenty-one days is an allowance 
of time to the debtor within which to redeem if he can. The allowance 
of time being for the benefit of the person affected, as much time should be 
given as the language admits of. Such being the case, the attachment 
should have continued for the full period of twenty-one days. The day on 
which the goods are attached is to be excluded. Thus if the debtor’s goods 
are attached on June 27, 1929, and sold on July 18, 1929, the period of 
attachment, excluding June 27, is twenty days and a fraction, and not 
twenty-one whole days. The attachment therefore cannot constitute an 
act of insolvency (g), 

(o) Ex parte Villais (1874) L. R. 9 Ch. | See also P.-t. 1. A., s. 53, and Prov. 

App. 432. See P.-t. I. A., s. 53 T. A., s. 51. 

(3) ; Prov. I. A.. 8. 61 (3). \ {q) Re North (1895) 2 Q B. 204. 
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The fact that the attachment continues for more than twenty-one days 
12^123 is not a continuing act of insolvency. Nor is there a repetition of the act 
of insolvency at the expiration of every twenty-one days thereafter. A 
petition therefore must be presented within three months of the completion 
of the first twenty-one days, though the attachment may continue for more 
than twenty-one days. Thus if goods are attached on March 23, 1929, the 
period of twenty-one days expires on April 13, 1929. A petition, therefore, 
for adjudging the debtor an insolvent founded on this act of insolvency, 
must be presented within three months of the completion of the twenty- 
one days. If it is presented after that period, the debtor cannot be 
adjudged insolvent on that petition (r). As to imprisonment, see para 135 
below “ Remaining in prison.” 


123. In execution of decree for payment of money.— The sale or 
attachment may be of the debtor’s goods or it may be of any other property 
belonging to him, but it must be one in execution (.v), and the decree must 
be one for the payment of money (^). In England it has been held that a 
sale in execution of an award under sec. 12 of the Arbitration Act, 1884, 
constitutes an act of bankruptcy (t^), but the words in the Bankruptcy 
Act are “ process in an action or in any civil proceeding,” and the 
decision rested upon the words “ process in any civil 'proceeding ” (wl). 
The words in the present section are “ in execution of the decree 
of any Court.” An award for the payment of mone}^ filed in Court 
under sec. 11 of the Indian Arbitration Act, 1890, is not a “ decree ” 
within the meaning of the present clause, although it is enforceable under 
that Act as if it were a decree. No insolvency petition can therefore 
be founded on an attachment or sale in execution of an award (v). It is 
therefore for consideration whether clause (e) should not be amended by 
adding the words or in execution of an award for the payment of money.” 

Where after a warrant for atta^ment of goods has been issued, the 
judgment-debtor pays the amount of the decree with the consent of the 
judgment-creditor to the sheriff to prevent attachment, the payment does 
not constitute an act of insolvency, because there is neither attachment nor 
sale in such a case (w). 


(r) Re Beeaton (1899) 1 Q. B. 626 ; 

Re Hyderhhai Hussenbhai (1928) 
62 Bom. 126, 106 I. C. 36, (’27) 
A. B. 633 ; Wor Lee Lone ds Co, 
V. V, E, R. M, V, Chettyar Firm 
(1929) 7 Rang. 815. (’29) A. R. 
313. 

(«) See Ex parte Pearson (1873) L. R. 
8 Ch. App. 667, a case under s. 6 
(5) of the Bankruptcy Act of 1 869. 

(t) Soonabai v. Tribhowandas (1908) 32 
Bom. 602 ; Degumbar v. Ashutos 


(1890) 17 Cal. 610; Saw Durmay 
V. Baggah Singh (1925) 3 Rang. 
213, 90 I. C. 969, (’26) A. R. 361. 
(ft) Ex parte Caucasian Trading Cor- 
poration (1896) 1 Q. B. 368. 

(ul) These words were first introduced 
by the B. A., 1890. 

(v) Ramsdhai Mull v. Joylal (1928) 32 
C.W.N. 608, (*28) A. C. 840. See 
Tribhuvandaa v, Jivanchand (1911) 
35 Bom. 196, 8 I. G. 179. 

(v) Ex parte Brooke {lS^ 4) L. R. 9 Ch. 
App. 301. 
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124. Sale pending adjudication.— The clause now under con- Pujug^ 
sideration is intended to apply to a person who is responsible for 124-125A 
the payment of his own debt and not to a person against whom an 
order of adjudication is taking operation. Therefore a sale of a debtor's 
property, pending an adjudication order against him which he has applied 
tolannul, in execution of a decree against him, does not constitute a fresh 
act of insolvency, although the adjudication is subsequently annulled. A is 
adjudged insolvent in July 1926 on the petition of B. He then applies 
for an annulment of the adjudication. Pending the application one 
of properties which he had mortgaged to C is sold in execution of a 
mortgage decree, the Official Assignee being made a party to the suit. The 
adjudication is annulled in February 1927. B then presents a fresh 
petition for adjudging A insolvent, the petition being founded on the 
sale as an act of insolvency. The sale is not an act of insolvency, it having 
been made during the subsistence of the adjudication, though the adjudication 
was subsequently annulled. It is true that under sec. 23 of the Presidency- 
towns Insolvency Act [Provincial Insolvency Act, sec. 37], where an 
adjudication is annulled, it is as though it had never been made, and 
the property of the insolvent vests in him retrospectively, but this can- 
not be a ground for treating an execution-sale pending adjudication as an 
act of insolvency (x), 

125. Decree against partners. — Where a firm consists of two or 
more partners, and a decree is passed against the firm or the members thereof 
for a partnership debt, it is not sufficient, to adjudicate one of the partners 
insolvent, that the separate property of the other partner or partners has 
been attached or sold. It is the property of the partner sought to be 
adjudged insolvent that should have been attached or sold (//). But it 
is otherwise if the property attached or sold belongs to the firm (z). 

( f ) Petition by debtor for adjudication, 

[P.-/. I, A„ H, 9 (/) ; Prov, I, A„ s, 6 (/).] 

125A. Debtor’s petition. — ^A debtor commits an act of insolvency 
if he petitions to be adjudged insolvent. The presentation of a petition by 
the debtor is in^tself an act of insolvency (a). It does not cease to be so 
even if the petition is dismissed, and any creditor may present an insol- 
vency petition against tlie debtor founded on this act of insolvency ; but it 
must be done within three months from the date on which the debtor 
presented his petition (6). 

(a;) Lachmi Chandv, Bepi'ti Behary {ld2S) (z) 51 Mad. L. J. 326, 97 1. C. 393, 

32 C. W. N. 716, (’28) A. C. 644. (’26) A. A. 976, supra, 

(y) Harischandra Mukhttrjeey. The East (a) See also P.-t. I. A., s. 10; Prov. I. A., 

India Coal Co., Lid, (1912) 16 s. 7. 

C.W.N. 733, 14 I. C. 676 ; Rama,- (6) Jamal Pin y, Vishambar Dial (’29) 
sankara Aiyar v. Krishna Aiyar A. L. 72, 109 I.C. 678. See also 

(1926) 61 Mad. L. J. 326, 97 I. C. P.-t. I. A., s. 11 (1) (c) ; Prov. I. 

393, (’26) A. M. 976 A., s. 9 (1) (c). 

i 
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. (g) Notice of susfemim of payment. 

[P.-t. 7. A., 8. 9 (g) : Prov. I. A., s. 6 (j).] 

Paras. 126- Notice of suspension of payment-— A debtor commits an act 
126-129 of insolvency if he gives notice to any of his creditors that he has suspended, 
or that he is about to suspend, payment of his debts. This act of bankruptcy 
was first introduced into the English law by the Bankruptcy Act, 1883 (c). 


127. What is notice. — The Act does not require any particular form 
of notice. Nor does it require that it should be in writing. A verbal statement 
will do, but whether verbal or written, it must amount to a notice (d). The 
word “notice ’’cannot be made clearer than it is by any verbal explanation (e). 
A mere casual conversation, not intended to convey to the mind of the cre- 
ditor that the debtor was about to suspend payment, will not be sufficient (/). 
The notice must be given to a creditor or creditors or his or their 
representative (</). A person whose only right is to bring an action for 
damages is not a creditor (A). 

A letter sent by a debtor to his creditors amounting to a notice of 
suspension is admissible as proof of this act of insolvency, though expressed 
to be “ without prejudice.” The reason is that, the rule which excludes 
documents marked “ without prejudice ” does not apply unless there is a 
dispute or negotiations and terms are offered for the settlement of tho dispute. 
Moreover, the rule has no application to a document which, in its nature, 
may prejudice the person to whom it is addressed, whether he accepts the 
' offer contained in it or not (i). 

128. What is suspension of payment.— The notice must amount to 
a declaration that the debtor has suspended, or that he is about to suspend 
payment of his debts. Suspension of payment is a business term usually 
applied to traders ; it means failure to meet one’s engagements and to pay 
debts in the ordinary course of business as they become due and payment is 
called for (j). The expression “ suspended payment of his d(ibts ” means 
the entire suspension of his whole indebtedness and a general intention 
to stop payment to every creditor; A refusal to pay creditors whose debts 
are disputed is not a suspension of payment (jfl). 

129. Notice of susoeiision. — What the section requires is iiotice of 
suspension of payment. Therefore, mere suspension of payment will not 
suffice. There must be a notice of suspension (j’2), that is, a statement which 
is intended to give the creditor to understand that the debtor has in fact 
suspended payment (fi). 


(c) S. 4 (1) (h), now B. A., 1914, s. 1 

(l)(h). 

(d) Ex parU Nicholl (1884) 13 Q.B.D. 

400 ; Natain Das v. Chimman Lai 
(1927) 49 All. 321, 102 I. C. 191, 
(*27) A A. 266. 

(e) Clough y.8amud{m5)A,C,U2,A44. 
if) Ex parte OasOer (1884) 13 Q.B.D. 

471. 

[g) Maharaj Kishore Khanria v. N ether • 
lands Trading Society (1929) 34 
C. W. N. 401 [counsel] ; Re A Deb- 
tor (1929) 1 Ch. 362 [solicitor's 


managing clerk]. 

{h) Re Miller (1901) 1 Q. B. 61 . 

(i) Re Daintrey (1893) 2 Q.B. 116. 

(j) Re Lamb (1887) 4 Morr. 25, 32. 

( jl ) Narain Das v. Chimman Lai (1927 ) 49 
All. 321, 102 1.C. 191, (’27) A.A. 266. 
(j2) Vassanji v. MtUji (1926) 60 Bom. 
624, 96 I.C. 435, (’26) A.B. 405; 
JSulomalv, Sumar Khan (’28) A. 8. 
177. 

(;3) Re A Debtor (1929) 1 Ch. 362, 
372-373, 
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It is important to note that suspension of payment is something different Paras* 
fromand over and above inability to pay (A). A statement made by a debtor 129-13i 
to a creditor that he is unable to pay his debts does not of itself and without 
reference to context or circumstances amount to a notice that he has 
suspended or is about to suspend payment of his debts so as to constitute an 
act of insolvency within the meaning of this section (1), Such a statement 
m&y in one set of circumstances be merely a statement that he cannot pay, 
but in another set of circumstances to which one is entitled to look for the 
purpose of interpreting words that are not words of art, it may clearly mean 
to any ordinary human being listening to it, that he is stating that ho has 
not the intention of paying his debts when they become due (m). “ The 

result is that in each case all the circumstances must be looked at ; and we 
have to find, beyond a simple declaration of inability to pay, some evidence 
of an intention on the part of the debtor to suspend payment of his debts — 
that is to say, to abstain from paying his debts as they fall due, at least 
for a time ” (w). 

130. Temporary suspension. — There may be an act of insolvency, 
though the suspension indicated in the notice is only temporary. Dealing 
with this question, Lord Selborne said : “ To ‘ suspend * in its natural 
signification rather means something which may not be permanent than that 
which necessarily is so. A perpetual stoppage of payment would be a 
suspensioft and something more ; but to say (o) that the word ‘ suspension ’ 
means nothing, in its context, but a necessarily jHjrmanent stoppage of 
payment, is a proposition to which I cannot agree. A stoppage 
of business in the ordinary course, and of the payment of debts in the ordinary 
course, is so serious a thing in many if not in all businesses, certainly for 
example in the business of a banker, that the legislature might well consider 
it a sufficient reason for giving the creditors the power of treating it as an 
act of bankruptcy in itself, without entering into the question whether in 
conceivable circumstances and by conceivable methods it might not come to 
an end and business be resumed. I cannot but think that it would be 
doing violence to these words if a suspension of payments de facto, whether 
in circumstances which might make it possible to resume them or in 
circumstances which might make that impossible, were held not to be 
enough (p). 

131. Test — The test whether or not a notice amounts to an act of 
insolvency under this clause, lies in the effect which the notice would produce 
on the mind (A a creditor receiving it as to the intention of the debtor with 
regard to his creditors. If the language of the notice can only lead the 


{k) Clough V. Samuel (1905) A. C. 442, 
444,448; Re Lamb {iSSl) ^Uorr. 
25, 32 ; Durga Ram v. Har 

Kishen Vasa (1925) 23 AIL L. J. 
536, 88 I. C. 440, (’25) A. A. 
564; Mercantile Bank of India, 
Ltd. V. Official Assignee (1916) 
39 Mad. 250, 259, 35 I. C. 942. 
(/) Ex parte Oastler (1884) 13 Q. B. D. 
471; Crook v. Morley (1891) A. C. 
316, 320; Vassanjir. MuljUim) 
50 Bom. 624, 96 I. C. 435, (’26) 


A. B. 405. 

(m) Re A Debtor (1929) 1 Ch. 362, 
371>372. 

{») SeBeisn'm) 2 K. B. 769, 779, 
affmd. sub nom. Clough t. Samuel 
(1<05) A.C. 442. 

(o) It was so said in Be Fleming (1888) 

60 L. T. 164. 

(p) Crook y. Morley (1891) A. C. 316, 

319 : Be DaM Sataoon and Co., 
(’26) A. S. 246, 249, 96 1. C. 463 
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Para. 131 infer that, if an offer of composition made by the debtor is not 

accepted, suspension is the only alternative, it amounts to a notice that 
the debtor is about to suspend payment of his debts (j). Thus where a debtor 
issues a circular to his creditors offering a composition of ten shillings in 
the pound, and intimates that unless it is accepted by all the creditors, 
“ there is no alternative but to seek the protection of the Court of 
Bankruptcy,” it is a notice of suspension; for when a debtor says that unless 
the composition offered by him is accepted, he will go into the Court of 
Bankruptcy, he renders inevitable the inference that he does not intend to go 
on meeting his engagements in the ordinary business way (r). Similarly, a 
circular making an offer of five shillings in the pound, and stating that the 
debtor has no other property, and adding that “ it is not his intention to go 
again into business, or to look for a situation,” is a notice within this clause, 
for in such a case no alternative is offered but suspension (s). On the same 
principle an offer by a debtor at a meeting of creditors of a scheme providing 
for part payment of the debts by instalments and satisfaction of the 
remainder by allotment of shares in a company controlled by the debtor, 
with the verbal intimation that if the scheme be not accepted, “ it would be 
a bad thing for the creditors,” is a notice of suspension (/). A request 
by a trader, who was unable to pay for a]\d take delivt^ry of goods, 
to his creditors either to accept three annas in the rupee of their 
estimated claim or to wait till the market improved, was held to 9 , mount to 
a notice that he was about to suspend payment (w,). An offer of 
composition, however, may be so worded as not to lead to an inference of 
suspension of payment, in which case it will not be treated as a notice of 
suspension (v). A declaration of inability followed by negotiations by the 
debtor with particular creditors as regards their particular debts, does 
not amount to a notice that the debtor is about to suspend payment {w). 


Where a judgment-debtor who is arrested in execution of a decree is 
brought up before the Court and he intimates to the Court in the presence 
of the decree-holder or his counsel that he would apply to be declared an 
insolvent within one month, and asks for his release under sec. 65 (4) of the 
Code of Civil Procedure, 1908, his statement amounts to a notice that he is 
about to suspend payment (x). 

Where a trade-debtor by circular, summons his creditors to a meeting 
to consider his affairs, he thereby gives notice that he will not in 
the meanwhile pay any individual creditor. This is notice of a temporary 


(q) Crook MoTUy(\m\) A. C. 316, 

321 ; Cloughy. Samud (1905) A.C. 
U2 ;Re Latnb (1887) 4 Morr. 25, 
32-33 ; Re A Debtor (1929) 1 Ch. 
362. 

(r) Re WoUtenlwlme (1885) 2 Morr. 213 ; 

Re Lamb (1887) 4 Morr. 25, 34; 
Re Johns (1893) 10 Morr. 190; 

Re Waite (1894) 1 ManH. 512. 

(s) (1887)4 Morr. 25. 

(t) Re Midgley (1913) 108 L. T. 45. 

(tt) Re David Sassoon and Co,, ('26) A.S. 
246. 95 I. 0. 453. 

(v) Re WaUh (1885) 2 Morr. 112. Sec 
this caao explained in Re Jjamb 


(1887) 4 Morr. 25, at p. 30. See 
also Re Phillips (1897) 76 L. T. 
531, whore it was held that it 
was no act of bankruptcy if the 
debtor said to the creditor, If 
you do not continue to supply 
me with bricks, 1 shall not be 
able to carry out niy contracts 
and shall have to stop payment.” 
(w) Clough V. Samuel (1905) A. C. 442, 
affirming s. c. sub nom. Re Reis 
(1904) 2 K. B. 769. 

(u ) Maharaj Kishore Khanna v. Nether* 
lands Trading Society ( 1930) 34 C. 
W. N. 101. 
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suspension of payment and amounts to an act of insolvency (y). The most 
typical case on this subject is Crook v. Morley (z). In that case a debtor 
sent to his creditors a letter in these terms : '' Being unable to meet my 
engagements as they fall due I invite your attendance at” (a specified place 
and time) when 1 will submit a statement of my 'position for your consideration 
and decision It was held by the House of Lords that the letter would 
naturally induce the creditors to believe that the debtor intended to suspend 
payment of his debts and therefore amounted to a notice that he was 
about to suspend payment of his debts. A similar circular issued by a 
nxm-tradtr would not necessarily be an act of insolvency. Where, for example, 
such a circular was issued by a physician, it was held that it did not con- 
stitute a notice of suspension. Phillimore, J., said : “ We have to consider 
what effect this circular, issued by a non-trader following a lucrative pro- 
fession and earning a good deal of money by his skill, would have on the 
minds of his creditors who received it. A trader who cannot meet his 
business obligations must cease to do business, but a surgeon who owes 
moneys to his creditors need not cease from carrpng on his professional 
duties, and I do not think any of his creditors would infer from the circular 
that he intended to do so ” (<x). See para. 134 below. 

132. Estoppel.— A creditor who has been a party or privy to a deed 
of tranter for the benefit of creditors is estopped from setting up a circular 
leading up to the transfer as an act of insolvency under cl. (a) of the 
section (b). 


133. Notice by a^ent. — See para. 136 below, “ Act of insolvency 
committed by agent 


134. Non-traders. — Though this clause applies both to traders and 
non-traders, there is some difference between the position of the two, 
for what would be notice of suspension in ordinary course in the case of 
a trader is not necessarily so in the case of a non-trader ’(c). See para. 131, 
sub-para. (3). 


(h) Imjyrisonment in execution of money decree. 

[P.-/. 7. A., s. 9 (h) ; Prov. I. A., s. 6 (A).] 


135. Remaining^ in prison. — ^A debtor commits an act of insolvency 
if he is imprisoned in execution of the decree of any Court for the payment 
of money. Lying in prison was first made an act of bankruptcy by 1. Jac. 1, 
and it was included in subsequent Bankruptcy Acts, the period of 


(y) CrooX: v. Morley (1801) A. 0. 310; 

Re Simonson (1894) 1 Q. B. 433 ; 
Re Dagnall (1890) 2 Q.B. 407 ; Re 
Selwood (1894) 1 Mans. 00 ; Re A 
Debtor (1929) 1 Ch. 302 ; Qurmnkh 
Singh v. Ram Ditta Mai, (’20) A. 
L. 130, 112 I. C. 132. 

(z) (1891)A. C. 310, affirming 24 Q.B. D. 

320. “ I also think that the 
effect of the notice of suspension 


of payments is not impaired by 
the suggestion that lie may resume 
payments, in the event of his 
creditors making arrangements 
which will permit of his so doing 
ib., p. 324, per Lord Watson. 

(а) Re A Debtor (1912) 100 L. T. 812. 

(б) Re Thomis Hawley ( 1 897) 4 Mans. 4 1 . 

(c) (1890) 1Q.B. 019. 


Paras. 
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imprisonment varying in different statutes. The last Bankruptcy Act in 
13S»136 which it appeared was that of 1849, and the term of imprisonment to 
constitute it an act of bankruptcy was two months. Then came the Debtors 
Act, 1869, by which imprisonment for debt except in a few cases was 
abolished, and lying in prison ceased to be an act of bankruptcy under 
the Bankruptcy Law of England. , 

In India lying in prison was declared by the Indian Insolvency Act, 
1848, to be an act of insolvency, in the case of non-traders by sec. 8, and 
in the case of traders by sec. 9 of the Act, the term of imprisonment to 
constitute an act of insolvency being twenty-one days. No term of imprison- 
ment is specified either in the Presidency-towns Insolvency Act or the 
Provincial Insolvency Act. In a Bombay case which was under sec. 9 of the 
Indian Insolvency Act, 1848, it was held that the petition could be presented 
even after the discharge of the debtor from prison (d). In a later Bombay 
case which was under sec. 8, it was held that the petition must be presented 
while the debtor was still in prison (e). The former decision, it is submitted 
is not correct. Nothing turned upon the difference in the language of the two 
sections, the material words in both being the same. The words used in the 
present section are “if heis imprisoned.’’ These words show that the debtor 
must be in prison at the time of the presentation of the petition. An insol- 
vency petition against a debtor founded on this act of insolvency cannot 
be presented after he had been discharged from prison (/). Under the Indian 
Insolvency Act, 1848, sec. 8, it was held that the only person who could 
obtain an order of adjudication against a debtor on the ground of his lying 
in prison was the creditor in execution of whose decree he had been 
imprisoned (^), This decision turned on the language of sec. 8 of that Act. 
No such limitation is imposed either by the Presidency-towns Insolvency 
Act, or the Provincial Insolvency Act. 

Act of insolvency committed ly agent. 

I. A., 8. 9, Expln.; Prov. /. A., s. 6, Expln.] 

136. Act of insolvency committed by agent.-~The Explanation 
to sec. 9 of the Presidency-towns Insolvency Act says that “ the act of an 
agent may be an act of the principal, even though the agent have no 
specific authority to commit the act.” The words “even though the 
agent have no specific authority to commit the act ” do not occur 
in the Provincial Insolvency Act. This, however, does not make any 
difference in substance. If the agent has specific authority to commit an 

(/) See P.-t I. A., 8. 11 (a) ; Prov. I. A. 

8 . 11 . 

{g) Be Ahmed Jamail (1902) 26 Bom. 
649. 


(d) In the matler of Thucker Bhagwan^ 
das Harjivan (1880) 4 Bom. 489. 
(«) Be Ahmed Ismail Munshi (1902) 
26 Bom. 649. 
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act of insolvency, his act will be the act of the principal even without the Pn^n^ |S( 
Explanation, It is only when the agent has no specific authority that the 
question arises whether his act is by imputation the act of the principal. 

The words used are “ may be ”, and not ” is ”, This clearly shows 
{hat an act of insolvency committed by an agent is not in all cases the act 
of the principal. To impute the agent’s act to the principal, it is necessary — 

(i) that the act must be one which the principal has authorised ; or 

(ii) that the act must have been done by an agent who represents 
the business so entirely that the beneficial owners have no 
practical control over it ; in other words, the agent occupies a 
position such that the principal must stand or fall by his acts, 
so that his acts are by imputation the acts of the principal, as 
pointed out in the Privy Council case of Kastur Chand v. DhanjM 
Singh (A), referred to below. 

In England the act of bankruptcy must be a personal act, and could not 
be committed by the act of an agent which the principal had not authorised 
and of which he had no cognizance. In other words, the only case in whidh 
an act of bankruptcy committed by an agent could be imputed to the principal 
is where the act was expressly authorised by him and was one of which he had 
cognizance (i). It has thus been held in England that if a firm of accountants 
acting under instructions from the debtor sends out a circular to the creditors, 
which amounts in effect to a notice of suspension of payment, the act of the 
accountants is the act of the debtor, and the debtor may be adjudged 
bankrupt on that act {j). Similarly, it has been held in India that if an 
agent stops payment and departs from the usual place of business under 
instructions from his principal, the act of the agent is the act of the 
principal (A). While, however, the English law does not impute an act of 
bankruptcy committed by an agent to the principal except in the case 
mentioned above, the Indian law does so in other cases also, those being 
cases where the agent occupies such a position that the principal must stand 
or fall by his acts. This is a distinct departure from the English law, and 
obviously a necessary one. In India there is a class of agents called 
gomashtas. These gomashtas do not always occupy the bare position of 
an agent. There are many firms in India which are exclusively managed 
by them. The beneficial owners have no practical control over the firm 

thel. T. A., 1848. In Kallianji v. 

The Bank of Madras (1916) 39 
Mad. 693, 699, 31 I. C. 583 it was 
wrongly supposed, as pointed out 
in Gopal Naidu v. Mohanlal (1925) 

49 Mad. 189, 198, 91 I. C. 874, 

(’26) A. M. 206, that it was a 
decision under the Prov. I. A. 

1907. 


(h) (1896) 22 I. A. 162, 23 Cal. 26. 

(») Ex parte Blain (1879) 12 Ch. D. 
622, 529; Cooke v. Charl4is A, 
Vogeler Co, (1901) A. 0. 102. 

(j) Ee Lamb (1887) 4 Morr. 25. See 
also Ee Hirdlal Shiv Narain, 
(’27) A. S. 18, 97 I. C. 446. 

{k) In the matter of Brijmohan Dohay 
(1897) 2 C.W.N. 306, a case under 
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Para* 136 unknown to the customers. This was recognised by their 

Lordships of the Privy Council in Kastur Chand’s case referred to above, 
and their Lordships refused to accept the view taken by the Calcutta High 
Court that the only case in which an act of insolvency committed by an 
agent could be imputed to the principal was where the act was expressly 
authorised by him or was one of which he had notice. The Explanation 
to the section gives effect to the observations of their Lordships. We now 
proceed to consider the subject in greater detail. 

In Re Hurruck Chund (^), it was held by the High Court of Calcutta 
that the act of a gomashta may be the act of his principal within the 
meaning of sec. 9 of the Indian Insolvency Act, 1848. This decision was 
dissented from by the same High Court in Re Dhanpat Singh (m), which was 
a case under the same Act. It was held in that case, following the English 
law, that a man cannot commit any act of insolvency by an act of his agent 
which he has not authorized and of which he had no cognizance, meaning 
thereby that for the act in question to be the act of the principal the agent 
must have specific authority, and that the authority cannot flow out of his 
general position. The case >vas taken on appeal to the Privy Council sub. 
nom. Kastur Chand v. Dhanpat Singh (n). Their Lordships refused to assent 
to the principle laid down by the High Court, and approved the decision in 
Re Hurruck Chund. Their Lordships observed that the act of an agent may 
be the act of the principal, even though the agent have no specific authority 
to commit the act, and that the authority to commit the act can flow out 
of the agent’s general position.. Their Lordships said : “ The position of a 

gomashta differs in different cases. In some cases he may be little more, or 
no more than an ordinary manager. In others, he may represent the 
business so entirely that the beneficial owners have no practical control 
over it and are quite unknown to the customers. And it is a question 
in each case whether the gomashta occupies such a position that the owner 
must stand or fall by his acts, so that his fraud or his flight shall by 
imputation be the fraud or the flight of the owner or multitude of owners, 
for the purpose of bringing their case within the statute of insolvency ” 
[that is the Indian Insolvent Act, 1848]. In Kastur Chand' s case the principal 
had his office and business at Azimgunge, and he carried on business 
also at Calcutta through a gomashta. The principal took an active 
part in the business at Calcutta as a responsible owner, and he 
occasionally came to the office at Calcutta. His residence and head 
office at Azimgunge were well known, and when difficulties arose, he 
was applied to by the gomashta to meet them. The gomashta sus- 
pended payment at Calcutta, and when the creditors came for inquiry, 
he told them that he had communicated with his principal and that 

(Z) (1880) 5 Cal. (505 [a ease under I.l. I. I.A., 1848]. 

A.. 1848]. (w) (1896) 22 I. A. 162, 23 Cal. 26. 

(i») (1893) 20 Cal. 771 [a case under 
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he was coming, and he asked them to wait until he came. Upon these facts Para. 136 
their Lordships held, agreeing with the High Court, that the gomashta was 
no more than an ordinary agent and manager and that ho did not occupy 
such a position as to make the principal liable to be declared insolvent on 
the ground of the gomashta’s conduct. The conduct of the gomashta sought 
tb be imputed to the principal was that he stopped paymcnfc on the 6th 
February, 1883, and withdrew from the room in which the business was 
conducted to his own apartment in the same house. Such conduct, it was 
contended, amounted to a departure from the place of business with intent 
to defeat and delay the creditors ; but it was found as a fact that he was 
accessible to all creditors either in the office or in the private room and their 
Lordships held, agreeing with the High Court, that there was no such 
departure. 


It will be seen from what is stated above that there is a distinction 
between an ordinary agent and an agent who has exclusive control of the 
business and occupies such a position that the principal must stand or 
fall by his acts. In the former case an act of insolvency committed by the 
agent is not the act of the principal. In the latter case an act of insolvency 
committed by the agent will be the act of the principal. ‘Such act may 
consist in executing a transfer for the benefit of the creditors, or to 
defeat or delay creditors, or by way of fraudulent preference, or in 
departure from the principaPs usual place of business (o). It may also 
consist in giving notice of suspension of payment of debts. An ordinmy 
agent, as pointed out in Kastur Ghand^s case, cannot give such notice, 
for it is not within the ordinary scope of an agent’s authority to 
commit an act of insolvency (p). The assumption by the High Court 
of Madras in Kallianji v. The Bank of Madras (q), that every 
act of insolvency committed by an agent is the act of the principal 
is obviously wrong. In a Calcutta case the agent of a firm in England 
in charge of a branch office in Calcutta closed the place of business in Calcutta 
and put up a notice that the firm had suspended payment. It was held 
upon the facts that the agent occupied such a position that his princi^mls 
must stand cr fall by his acts, and that his departure should by imputation 
be regarded as the departure of his principals (r). It is a question of fact 
in each case whether the agency is of the ordinary kind, in which case the act 
to bind the principal must have been expressly authorized by him, or 
whether it is of the special kind described in Kastur Chand's case, in which 
case the authority to commit the act flows out of the general position of 
the agent. 


(o) Kastur Chand v. Dhanpai Singh ( 1 896) 

23 Cal. 26, 36, 22 1. A. 162. 

(p) Muthu Chettiar y. Nagindas (1026) 

28 Bom. L. B. 680, 98 I. C.431, 
(’26) A. B. 383. 


{q) (1916) .39 Mad. 693, 700, 31 I. C. 583. 
(r) In the matter of William Watson 
(1904) 31 Cal. 761, 779, a case 
under the I.I.A., 1848. 



104 


LECTURE IV. 


Para. 137 137. Partner as agent.— Under the English law the act of 

bankruptcy must be a personal act and it could not be committed by the 
act of an ageni which the debtor had not authorised and of which he had 
no cognizance (5). According to that law, to support an adjudication against 
a firm, each of the partners must have committed some act of bankruptcy. 
Such act may be a joint act of bankruptcy ; but it is not requisite that 
they should have committed a joint act of bankruptcy, or that they should 
all have committed an act of bankruptcy of the same kind. If, however, a 
joint act of bankruptcy is relied upon, it must be shown to be the act of 
all (0* Thus where one of three partners in a banking concern who resided 
at the place where the banking house was, and was the only partner who 
transacted the business, the other two residing at a distance from it, absented 
himself from the banking house, shut it up and stopped payment, it was held 
that this was no evidence of a joint act of bankruptcy by all three (w). 
These principles have been followed by the Courts in India. It has thus 
been held that if one of two partners departs from his usual place of 
business with intent to delay and defeat the creditors of the firm, an 
adjudication order cannot be made against the firm, even though the 
departing partner was the managing partner and the other parfner was 
residing at a distance (t;), unless the other partner also has departed 
with the like intent or done some other act of insolvency {w). 
Similarly, if property belonging to two out of three partners has 
remained under attachment in execution of a decree against them all for 
twenty-one days, the third partner not having any interest in the property, 
the act of insolvency arising out of the attachment is the act of the two to 
whom the property belongs, and the third partner cannot bo adjudged 
insolvent on account of that act, but only the two partners to whom the 
property belonged, there being no act of insolvency on the part of the third 
partner {x). In a Sind case it was hifeld that where one partner gives notice 
that his firm has suspended payment, it is 'prima facie a joint act on behalf 
of all the partners, and that the burden lies upon the other partners to show 
that they were solvent and able to pay the debts of the firm for which they 
were liable (y). This view, it is submitted, is not correct. '• There is no 
prima facie joint act of insolvency in such a case, and no burden lies in the 
first instance upon the other partners. The cardinal rule applicable to all 


(/») Ex parte Slain (1879) 12 Ch. D. 622. 
(/) Mills V. Bennett (1814) 2 M. & S. 
656, 106 E. R. 488; Hogg v. 
Bridges (1818) 8 Taunt. 200, 

120 E. R. 300. Soe para. 90 above, 
(n) Mills V. Bennett (1814) 2 M. & S. 
666, 106 E. U. 488. 

(w) Copal Naidu v. Mohanlal (1926) 49 
Mad. 189, 91 I.C. 874. (*26) A.M. 


206. 

{w) Re Mahomed Hasham ds Co, (1922) 24 
Bom. L. R. 861, 76 I.C. 203, (’23) 
A. B. 107. 

(x) Harish Chandra Mukherjee v. The 
East India Coal Co„ Ltd, (1912) 
16 C.VV.N. 733. 14 I. C. 576. 

{y) Re David Sassoon ds Co, ^ Ltd,, (’27) 
A. S. 165, 100 l.G. 389. 
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acts of insolvency is that the burden of proving an act of insolvency lies on Para* 137 
the person who alleges it (z). The actual decision, however, is correct for it 
was. found as a fact that the notice was given with the knowledge and 

consent of the other partners. 

• 

(?) Ex parie Oeiad (1882) 22 Ch. D. I herjee y. The East India Coal Co., Ltd. 

436, 438 ; HarUh Chandra Muk- | (1912) 16 C.W.N. 733, 736, 14 I.C. 576. 
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B. -PRINCIPLES COMMON TO ACTS OF INSOLVENCY. 

Para, 138 138. Principles common to all acts of insolvency .^-Having 

dealt with the several acts of insolvency it may be as well to point out 
some general principles common to all acts of insolvency. , 

1. Acts of insolvency as foundation of jurisdiction, — It is the act of 
insolvency, and not the insolvency petition, which gives jurisdiction to 
the Insolvency Court (a). 

2. Acts of insolvency a creation of statute. — Nothing can be deemed 

an act of insolvency which is not made such by statute. There is 
no such thing as an act of insolvency except that which the statute declares 
to be one, not even if the consequences of the act may be precisely the same 
as those of an act of insolvency (b). Thus if a merchant dishonours all his 
bills, not being able to meet them, it does not constitute an act of insolvency, 
though it may rightly be said that he is in insolvent circumstances. If. 
however, he gives notice to any of his creditors that he has suspended, or is 
about to suspend, payment of his debts, it amounts toan act of insolvency. 
See cl. (g) of the section. ^ 

3. Act of insolvency must he committed in British India, — Every act of 
insolvency must be committed in British India unless otherwise provided 
by statute (c). It is so provided in clauses (a), (b) and (c) of the section. 

4. Act of insolvency is 'personal, — Under the English law an act of 
bankruptcy must be the personal act or default of the person to be made 
bankrupt. Thus a firm as such cannot commit an act of bankruptcy. Nor 
can a man commit an act of bankruptcy by a particular act of his agent which 
he has not authorised and of which he has no cognizance (d). It is different, 
however, in India. In India, an .act of insolvency may be committed 
by a firm as such (e). It may alho be committed by an agent even if 
he has no specific authority, provided the agent occupies such a position 
that his principal must stand or fall by his acts (/). 

6. Act of insolvency cannot he purged. — ^An act of insolvency, 
once committed, cannot be purged by subsequent circumstifhces. Thus 
if a debtor, being unable to pay his debts, gives instructions to his 
servant to say to a creditor, if he comes and asks for payment, 
that he is not at home, and the servant does so, the debtor commits 
an act of insolvency within cl. (d) (iii) of the section, and he cannot purge 


(а) Ex parte Crispin (1873) L. K. 8 

Ch. App. 374, 379. 

(б) Dutton V. Morrison (1810) 17 Ves. 

193, at pp. 196, 197, 198, 34 
E. R. 76 at pp. 76, 77; 
Be Beeston (1899) 1 Q. B. 
626, 631>632 ; Vasanji v. JMulji 
(1926) 60 Bom. 624, 96 LC. 435, 


(’26) A. B. 406. 

(c) Inglis v. Grant (1794) 6 T. R. 630, 
101 E. R. 298. 

{d) Ex parte Blain (1879) 12 Gh. D. 622, 
629. 

(e) See para. 90. 

If) See para. 136. 
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it by subsequently taking a loan from his friend and paying that creditor, 
though the payment may be made on the same day. In such a case, any 
other creditor may present an insolvency petition against him founded on 
that act of insolvency against the debtor (^). 

6. Voluntary and involuntary acts , — ^An act of insolvency may be the 
voluntary act of the insolvent himself, a transfer with intent to defeat 
creditors, or it may be involuntary, a sale or attachment of his property 
in execution of a decree for the payment of money. In the former case the 
act of insolvency dates from the time when it is begun ; in the latter case 
from the time when it is completed (A). See para. 121 above. 

7. Act of insolvency must have heen committed within three months 
before presentation of petition , — In the case of a creditor’s petition, the act 
of insolvency on which the petition is founded must have been committed 
within three months before the presentation of the petition (^). 

8. Transfers which are in themselves acts of insolvency . — Of the various 
kinds of transfers of property which a person may execute there are 
only three which are declared by statute to be aets of insolvency, namely, (1) 
a transfer by a debtor for the benefit of his creditors generally within cl. 
(a) of the section, (2) a transfer with intent to defeat or delay creditors 
within c!.'(b), and (3) a transfer by way of fraudulent preference within 
cl. (c). Neither a transfer for the benefit of creditors nor a transfer by 
way of fraudulent preference is void in itself, but if an insolvency 
petition is presented within three months from the date of the transfer 
and the transferor is adjudged insolvent, the transfer is void as 
against the Official Assignee or Receiver as representing the general body 
of creditors. If no petition is presented within three months, the transfer 
cannot afterwards be impeached as an act of insolvency available for a 
petition, nor in any other way under the insolvency law (j). In Ex parte 
Games (k), Thesiger, L.J., said ; “ It appears to me that no consequence 
whatever can follow from an act of bankruptcy of which the creditors might 
have availed themselves if they had applied in time, but of which they did 
not avail themselves as an act of bankruptcy within the time limited by the 
Bankruptey Act.” 

A transfer, however, with intent to defeat or delay creditors 
stands on a different footing. Such a transfer may bo fraudulent as 
against the creditors of the transferor in two ways. It may be fraudulent 
only as an act of insolvency within the meaning of sec. 9 (b) of the Presidency- 
towns Insolvency Act and sec. 6 (b) of the Provincial Insolvency Act. It 
may also be fraudulent in some cases within the meaning of sec. 53 of the 
Transfer of Property Act, 1882. If the transfer amounts only to an act of 
insolvency, it may be availed of as an act of insolvency by any creditor 
within three months from the date thereof. If it is so availed of, and the 


(flf) Colkett V. Freeman (1787) 2 T. R. 
60, 100 E. R. 33. 

(h) Ex parte ViUars (1874) L. R. 9 Ch. 
App. 432, 446. 

(t) Sohan IM y. Sheo Nath(\n%) 26 All. 
L. J.941, 111 l.G. 136, (’28) A. 


A. 676. Seo P.-t 1. A., s. 12 (1) 
(o) ; Prov. 1. A., 8. 9 (1) (c). 

(j) Allen V. Bonnett (1870) L. R. 6 Ch. 

App. 677, 682. 

(k) (1879) 12 Ch. D. 314, 324. 


Para. 138 
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Para. 138 transferor is adjudged insolvent, the transfer, being in itself an act 
of insolvency, is void as against the Official Assignee or Receiver. After 
the expiration of three months it cannot be impeached as an act of insolvency, 
or in any other way under the insolvency law. It cannot be impeached 
even under any other law, unless it is voidable on the ground of fraud or 
misrepresentation or such other ground. But if the transfer is also frauduleht 
under the Transfer of Property Act, it may be availed of as an act of insol- 
vency by any creditor within three months from the date thereof, in 
which case, the transfer being in itself an act of insolvency, is void as against 
the Official Assignee or Receiver. Even if it is not so availed of, and 
the transferor is adjudged insolvent on a petition founded on another act of 
insolvency committed more than three months after the date of the transfer, 
as for instance, departing out of British India with intent to defeat creditors, 
the Official Assignee or Receiver, as representing the general body of creditors, 
is entitled to impeach it, provided action is taken by him within the period 
prescribed by the law of limitation to impeach such a transfer (Z). This he 
may do by an application to the Insolvency Court (m), or by a suit in a 
civil Court (n). * 

Summarizing the above, it may be said that every transfer which 
constitutes in itself an act of insolvency is void as against the Official Assignee 
or Receiver if insolvency sui)ervenes within three months from the date of 
the transfer. If no insolvency supervenes within that period, the transfer 
cannot afterwards be impeached as an act of insolvency available for a petition 
nor in any other way under the insolvency law. But if the transfer is also 
fraudulent under the Transfer of Property Act, it is void as against the 
Official Assignee or Receiver even after the expiration of three months, 
if the debtor is adjudged insolvent on a petition founded on another act of 
insolvency subsequently committed by him. In Alien v. Bonnett (o). Lord 
Justice Gifiard said : ** It appears^to me to follow from this section (p) 
that where there is a deed which cahnot be set aside under the Statute of 
Elizabeth (9), or generally as fraudulent including in the term a fraudulent 
preference (r), but solely and only as being an act of b'lnhruptcy, the lapse 
of twelve (5) months before any fiat issues validates that which would other- 
wise be impeachable ; and that if a given transaction of tffis description 


({) Allen V. Bonnett (1870) L. H. 5 Gh. 
App. 577, 582 ; Ex parte Villara 
(1874) L. R. 9 Ch. App. 432, 443 ; 
Mx parte Oamea (1879) 12 Oh. 1). 
314, 324 ; Manmohandaa v. N, C, 
Mcleod (1902) 26 Bom. 765. 

(m) See P.-t. I. A., s. 7 ; Prov. I. A., s. 4. 

(n) See para. 62 A. 

(o) (1870) L. R. 6 Ch. App. 577, 582. 

. Ip) That is, s. 88 of B. A., 1849, which 
provided a period of 12 months. 
See P.-t. I. A., 8. 32 (1) (c) and 
Prov. I. A., 8. 9 (1) (c), which 


provide a period of tliree months. 

(9) Corresponding to b. 53 of tlie 
Transfer of Property Act,, 1882. 

(r) Tile' case was decided under the 
B. A. of 1849. Fraudulent pre- 
ference was first declared an act 
of bankruptcy by the B. A. of 
1883, though it was treated 
as such in most cases under the 
earlier statutes. 

{a) Under the Indian Acts the period 
is throe months. 
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cannot be treated as a ground for adjudication, it cannot be treated as having 138 

the consequences of an act of bankruptcy in any sense or for any purpose 

It has been stated above that a transfer which is in itself an act of 
insolvency is void as against the Official Assignee or Receiver if insolvency 
supervenes within three months from the date of the transfer. It follows 
frt)m this that if a debtor transfers, his property for the benefit of his credi- 
tors generally, and he is adjudged insolvent within three months from the 
date of the transfer, the trustees of the deed of transfer will liave to hand 
over the property to the Official Assignee or Receiver. Similarly, where 
property is transferred with intent to defeat or delay creditors or with a 
view to give a particular creditor preference over the other creditors, the 
transferee may be compelled to hand over the property to the Official 
Assignee or Receiver. A transfer, however, may come within the protected 
transaction section (<), in which case it will be protected although it may 
constitute an act of insolvency. Thus if a debtor soils the whole of his 
property with a view to abscond with the money, it will be an act of insol- 
vency so far as the debtor is concerned, but a hoiim fide purchaser for value 
will be protected by that clause (w). Such cases, however, are very rare. 

9. Any creditor can found a 'petition on any act of insolvency. — A 
petition can be presented by any creditor in respect of any act 
of insolvency committed by the debtor. But a creditor cannot rely 
upon a transfer for the benefit of creditors executed by the debtor as an 
act of insolvency, if he is a party or privy to it or has acquiesced in it. See 
para. 148 (Ifi) below. 

10. Burden of proof.— The burden of proving that a person has 
committed an act of insolvency lies upon him who alleges it (v). 

(0 P.-t, I. A., 8. 67 ; Prov. I. A., s. 66. {v) Ex parte (hisel (1882) 22 Ch. D. 438. 

{u) Shears v. (Joddard (1890) 1 Q.B. 400. at p. 438. 
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LECTURE V. 

PART I. 

% 

PETITION AND ORDER OF ADJUDICATION. 

Presidency^towns Insolvency Act [sSalO^S]. 

139. Power to adjudicate (s. 10). — The scheme of the two Acts 
as regards procedure differs in some material respects. It is therefore 
proposed to consider the provisions of the two Acts separately. Part I of 
this Lecture is confined to insolvency petitions under the Presidency-towns 
Insolvency Act, and Part II to petitions under the Provincial Insolvency 
Act, At the same time there are certain provisions, such as consolidation and 
withdrawal of petitions, which are common to both the Acts, and thsy are 
considered together in Part III. Proceedings in insolvency are commenced 
by a petition presented either by a creditor or by a debtor. A creditor's 
petition must be founded upon a previous act of insolvency committed by 
the debtor. Where the debtor presents a petition against himself, the act of 
presentation is an act of insolvency. 

There can be no order of adjudication except on a petition. It has 
accordingly been provided by sec. 10 of the Presidency-towns Insolvency Act 
that subject to the conditions specified in the Act (a), if a debtor commits an 
act of insolvency, an insolvency petition may be presented either by a 
creditor or by the debtor, and the Court may on such petition make an order 
called an order of adjudication adjudging him an insolvent. 

V 

140. Court to which petition should be presented (s. 11) .— 

The Court has no jurisdiction to make an order of adjudication, unless — 

(a) the debtor is, at the time of the presentation of the insolvency 
petition, imprisoned in execution of the decree of a £ourt for the 
payment of money in any prison to which debtors are ordinarily 
committed by the Court in the exercise of its ordinary original 
jurisdiction ; or 

(b) the debtor, within a year before the date of the presentation of 
the insolvency petition, has ordinarily resided or had a dwelling- 
.house or has carried on business cither in person or through an 
agent within the limits of the ordinary original civil jurisdiction 
of the Court ; or 


(a) See P.-t. 1. A., ss. 12 and 14. 
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(c) the debtor personally works for gain within those limits ; or 

(d) in the case of a petition by or against a firm of debtors the firm has 
carried on business within a year before the date of the presentation 
of the insolvency petition within those limits. 

• 140A. Restriction on jurisdiction.— Sec. 11 restricts the power 

of the Court to make an order of adjudication in the cases specified therein. 
The most important practical result is that a creditor may not present a 
petition against a debtor merely because the debtor has committed an act 
of insolvency while present on a passing visit in British India (6). 

141. Imprisonment within jurisdiction.— To give the Court 
jurisdiction under sub-cl. (a) the debtor must have been not only arrested, 
but also imprisoned. 

Though the attachment of a debtor’s property is one of the facts which 
entitles him to present an insolvency petition (c), the mere fact that the 
property attached is situate within the jurisdiction of the Court to which a 
petition is presented will not give jurisdiction to that Court to entertain the 
petition. It is necessary that the debtor should be residing or carrying on 
business within the jurisdiction of that Court or that some one of the other 
conditions laid down in sec. 11 should be complied with. 

142. Ordinarily resides or has a dwelling-house.— To give tlie 
Court jurisdiction under this section the debtor must have ordinarily resided 
within the jurisdiction within a year before the date of the presentation of 
the petition. This was the period prescribed by the Bankruptcy Act, 
1883 (d), on which the Presidency-towns Insolvency Act is based, and the 
same period is prescribed by the Bankruptcy Act, 1914 (e). The condition 
as to the 'period of residence is important. It does not occur in sec. 16 
of the Code of Civil Procedure, 1908, or in sec. 11 of the Provincial 
Insolvency Act. It is sufficient to give the Court jurisdiction, under the 
Code that the debtor resides ” within the jurisdiction, and, under the 
Provincial Insolvency Act, that the debtor ordinarily resides ” within the 
jurisdiction. Decisions, therefore, under the Code and the Provincial 
Insolvency Act must be accepted with caution. As to dwelling-house also 
the condition is that the debtor must have had it within a year before the 
date of the presentation of the petition. See para. 189 below. 

What constitutes residence within the meaning of the Act is a question 
of fact in each ease. English cases on the subject are instructive. Where a 
debtor, who was not domiciled in and had no dwelling-house or place of busi- 
ness in England, had for 18 months previous to the presentation of a bank- 
ruptcy petition against him retained a room at an hotel in London for which he 

(6) See Dicey, Conflict of Laws, Kulo 68. id) S. 6 (1) (d). 

(c) P.-t. L A., 8. U (1) (c). (e) S. 4(l)(d). 
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Panu continuously during that time, and was treated as an ordinary resident 

142-144 there, it was held that he had “ ordinarily resided in England ” within the 
meaning of the Bankruptcy Act, 1883, and that the creditor was entitled to 
present a bankruptcy petition against him (/). The same was held of a 
foreigner who in order to carry on an action stopped at hotels in England 
for nine months before the petition {g). Casual visits to London aud 
residence in lodgings on such occasions have been held not to constitute 
“ ordinary residence in England ” (A). Where a debtor, who had resided 
in a house of his own in England, had gone to reside abroad, and 
abandoned the house as his residence more than a year before the presentation 
of a petition against him, and had not again adopted it as his residence, 
though he might at any time during the year, had he chosen to do so, have 
gone to reside in it, it was held that he could not be considered to have a 
“ dwelling-house ” in England within the period prescribed by the section (i). 
In Re Hecqmrd (j), a domiciled Frenchman, who had come to England 
to prosecute an action commenced by him in an English Court, took furnished 
rooms in a house in London which he occupied exclusively for three months 
with his wife and servants from March to June. * During the three months 
he paid frequent visits to France and at the end of that period he returned to 
France. In September of the same year a bankruptcy petition was jfresented 
against him in the London Bankruptcy Court. It was held that he had a 
“ dwelling-house ’’ in England within a year before the date of the presenta- 
tion of the petition within the meaning of the Act, and that the petition 
was properly presented against him. 

143. Carrying on business- — The term “ business ” has a more 
extensive significance than “ trade ” (ft). Any occupation for the purpose 
of making profits is “ business (1). A debtor does not cease to carry on 
business merely because he has closed his business. If business debts remain 
unpaid and assets have to be realised, he will be deemed to carry on business 
within the meaning of this section {mf:^ 


144. Carrying on business through an agent.— The business need 
not be carried on by the debtor in person. It may be carried on through an 
agent. The agent must be a special agent who attends exclusively to the 
business of the principal and carries it on in the namei of the principal, and 
not a general agent who does business in his own name for any one who pays 
him. Business done by a general commission agent in his own name, though on 
behalf of undisclosed principals, is not business carried on through an agent (n). 


(/) Re A Debtor (1927) 1 Ch. 97. 

(m) Qokvldosa OovardhandoM v. Parry dt 

Co. (1926) 48 Mad. 795, 91 I. C. 
127, (*25) A. M. 1249. 

(n) Re Reloomal Tolaram ('29) A.S. 24, 

112, 1. C. 134 ; Khimji CkcUurbhuj 
V. Charles Forbes (1871) 8 Bom. 
H. C. 102. 


yj f ^Tc/rrNf yiooaf u iMuix. jixx. 

{g) Re Bright (1903) 19 T. L. R. 203. 
(A) Re Ershine (1893) 10 T. L. R. 32. 

(i) Re Nordenfelt (1895) 1 Q. B. 151. 

(j) (1890) 24 Q.B.]). 71. 

{%) Smith V. Anderson (1880) 15 Ch. 
1). 247, 269; Rolls v. 

(1884) 27 Ch. D. 71, 85, 87. 
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145. Adjudication of finn.^A petition may be presented hy or Paras. 
against a firm if the firm has carried on business within a year before the date of 148^ 146 
the presentation of the petition within the limits of the Court. A firm will 

be deemed to carry on business so long as debts remain to be paid and assets 
remain to be realized. The mere fact that the firm was dissolved more than 
one year before the date of the presentation of the petition or that a receiver 
has been appointed of the assets of the firm in a suit by one of its members 
against the other members for partnership accounts is no bar to the adjudica- 
tion of the firm (o). Where a firm has its principal office in one place and 
a subordinate office in another place, a petition may be presented against it 
in either place. As in the case of an individual, so in the case of a firm, the 
business of the firm may be carried on either by the proprietors or by their 
agents (p). See para. 90 above. 

146. Presentation of petition to a wrong Court - -By sec. 98 (3) 
of the Bankruptcy Act, 1914, which provides for the local jurisdiction 
of the English Courts, it is enacted that nothing in that section will invalidate 
a proceeding by reason of .its being taken in a wrong Court (j). Having 
regard to that provision it has been held that if a petition is by inadvert(Uico 
presented in a wrong Court, the Court has jurisdiction to make a receiving 
order, and the proceedings can afterwards be transferred to the i)roper Court (r). 

If, however, the petition is wilfully presented in a wrong Court, it is a 
ground for dismissing it (s). There is no such provision in the Presidency- 
towns Insolvency Act. There is, however, a provision in the Provincial 
Insolvency Act contained in sec. 11 of the Act. By that section it is 
provided that no objection as to the place of presentment will be allowed 
in appeal or in revision unless the objection was taken in the Court by 
which the petition was heard at the earliest possible opportunity, and 
unless there has been a consequent failure of justice. There was no such 
provision in the Provincial Insolvency Act, 1907. It was accordingly held 
under that Act that the provisions of sec. 21 of the Code of Civil Procedure, 

1908, which applied to suits filed in a wrong Court, did not apply to 
insolvency petitions (/). It was to supersede that decision that the proviso 
was added if the Provincial Insolvency Act, 1920. There is no such 
provision in the. Presidency-towns Insolvency Act. 

(o) Qohddosa Oovardhandoss v. Parry dr (r) Re Fremh (1890) 24 Q.B.D. 63. 

mjm A. 2 ^ 24 ?' 

(p) Chtkmiat MohandM t. S<dli Bro- (() Madho Pershaud r. A, L, Walton 

tkers (’26) A. B. 163, 83 1. C. 136. (1913) 18 C, W. N. 1050, 20 1. 

(q) Same as a. 06 (3) of tlie B.A., 1883. C. 370, 
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L-CREDITOR’S PEimON. 

1. — Conditixms on which creditor may petition. 

P.-t. 1. A., 8. 12. 

Paras. 147. Requisites of creditor’s petition (s- 12)-— Assaming that an 
147, 148 act of insolvency has been committed, and assuming that it has been com- 
mitted by a person who is a “debtor ” within the meaning of the Act, it 
by no means follows that any creditor can present a petition against him. A 
creditor is not entitled to present an insolvency petition against a debtor 
unless — 

(a) the debt owing by the debtor to the creditor, or, if two or more 
creditors join in the petition, the aggregate amount of debts owing 
to such creditors, amounts to Bs. 500, and 

(b) the debt is a liquidated sum payable either immediately or at 
some certain future time, and 

(c) the act of insolvency on which the* petition is grounded has 
occurred within three months before the presentation ^ of the 
petition. 

148. Who may be a petitioning creditor.— As a general rule, 
any person who has a right to take legal proceedings for the recovery of 
a debt may present an insolvency petition against the debtor. 

1. Joint creditors. — Where a debt is due to several persons jointly, 
they must all join in the petition. Thus one of two partners is not by 
himself a good petitioning creditor in respect of a debt due to the firm (u), 
though where a petition is presented in the firm's name, his signature to the 
petition is sufficient. Similarly one of several joint judgment-creditors 
is not alone entitled to present an insolvency petition against the judgment- 
debtor (v). 

2. Partners : Firm. [P.-t. I. A., s. 99]. — A petition by a partnership firm 
may be presented in the name of the firm (w). Where the petition is filed 
by a firm in the name of the firm, it should contain the names Sn full of the 
individual partners, and should be accompanied by an affidavit made by the 
partner signing the petition showing that all the partners concur in filing 
it (x). 

3. Company. — A company incorporated under the Indian Companies 
Act, 1913, may be a petitioning creditor (y). The petition must be in the 

(u) Buckland v. Nemame (1809) 1 

Taunt. 477, 127 E. B. 919. 

(v) Aimnta Kumar v. Badhu Charan 

(’26) A. C. 234, 87 I. C. 761. 

{w) P.-t. I. A., 8. 99. See Re Wenham 

(19()0)2Q. B. 698. 


{x) Buies made under P.-t. I. A. — Cal- 
cutta Buie 150; Bombay Buie 
153 ; Madras Buie 45. 

(y) Ex parte Dan Rylands Ltd. (1801) 
64 L. T. 742. 
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name of the company. The liquidator of a company in course of winding Para. 148 
up must petition in the name of the company (z). A company may petition 
against one of its shareholders (a). 

4. Executor. — An executor may petition on a debt due to the 
testator before taking out probate ; but probate should be obtained before 
the order of adjudication is made. Also one of several executors may be a 
petitioning creditor (6). 

6. Married women. — A married woman may present a petition 
in respect of a debt due to her for which she can sue in her own name (c). 

6. Mirm. — ^A minor can by a next friend present a petition in respect 

of a debt due to him, wages due to him (d). 

7. Lwmtic. — A lunatic so adjudged may present a petition in insol- 
vency by a manager of his property appointed by the Court. 

8. Factor. — ^A factor who has sold goods to a debtor in his own name 
may petition against him, because he might have sued for the amount in his 
own name (c). 

9. Trustee. — A bare trustee may be a petitioning creditor, as where the 
beneficiarj is under disability. But he cannot petition alone where the 
beneficial owner is not under any disability, and the beneficial owner 
must join in the petition, in accordance with the time-honoured 
rule of the Court of Bankruptcy which required not only the oatH of the 
person to whom the debt was legally due that he had not been paid, 
but also the oath of any beneficial owner capable of receiving or 
releasing the debt ( /). If, however, the trustee is himself beneficially entitled 
to part of the debt sufficient to support a petition, that is, Rs. 600 or 
upwards, he may present a petition on the debt without joining the 
beneficiary (//). 

10. Undischarged insolvent. — An undischarged bankrupt who has 
obtained judgment in an action in respect of some personal wrong, 
may present a petition in respect of the judgment-debt, if tlie Official 
Assignee or Rec^eiver has not intervened to claim the money (A). 

11. Assignee of a debt. — Where a debt has been assigned in accordance 
with the provisions of sac. 130 of the Transfer of Property Act, 1882, the 
assignee can present a petition. 

12. Fo/reigner. — ^A foreigner can present a petition in respect of a 
debt whenever he can sue for the debt (i). 


(z) Re Bassett (1895) 2 'Mans. 177. 

{a) Re Calthrop (1876) L. R. 3 Ch. 
App. 252. 

(6) Ex parte Paddy (1818) 3 Mad. 
241, 56 E. R. 408 ; Treasure v. 
Jones^ 1 Selwyn, N. P. 253. 

(c) See Married Woman’s Property Act, 

1882 8. 7. 

(d) Ex parte Brocklebank (1877) 6 Ch. 


D. 358. 

(e) Sadler v. Leigh (1815) 4 Camj). 105, 
171 E. R. 63. 

(/) Ex parte CuUey (1878) 9 Ch. D. 307. 
ig) Re Qamgee (1801) 64 L. T. 730. 

(h) See Rose v. Buckett (1001) 2 K. B. 
449. 

(t) See Ex parte Pascal (1876) 1 Ch. 
D. 609. and CP.C.. 1908, s. 83. 
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13. Sole creditor, — A man who is the only creditor of a debtor can 
present a petition against him. The mere fact that a man has only one 
creditor is not a sufficient ground for saying that insolvency proceedings 
cannot be maintained against him. The reason for this is that the Official 
Assignee or Receiver may bo able to set aside transactions and get in assets 
which could not be set aside or got in without an adjudication of 
insolvency (j), 

14. Stock Eaxihange creditor, — A Stock Exchange creditor of a 
defaulting member of the Stock Exchange can present a petition against 
him for the balance due to him, notwithstanding that the creditor has 
received a dividend from the Stock Exchange in the winding up of 
the debtor’s affairs (A;). 


15. Official Assignee or Receiver. — The Official Assignee or Receiver 
may present a petition in respect of a debt due to the insolvent (/). 

16. Creditor jtrivy to act of insolvency. — A creditor who has been privy to 
an act of insolvency cannot present a petition founded on that act of in- 
solvency. Thus a creditor who has assented to, 'acquiesced in, or has been a 
party or privy to a deed of transfer by the debtor of all his prope^y for the 
benefit of his creditors, cannot rely upon it as an act of insolvency (m), unless 
the transfer is fraudulent as against him, as, for instance, on the ground of a 
secret preference given to another creditor (n), or a misrepresentation of his 
assets by the debtor (o). The burden of proof of assent is on the person who 
alleges it (p). Proof of actual assent is not necessary if the creditor has 
acquiesced in the transfer by intentionally taking advantage of it (q), or 
otherwise by his conduct (r). Delay on the part of the creditor in presenting 
a petition for the adjudication of the debtor or otherwise expressing dissent 
from the deed of transfer may amount to acquiescence, unless the delay can 
be satisfactorily explained (s). Mere attendance of the creditor or his 
representative at the meeting which'^fers to the deed does not amount to 
approval or assent (t). A creditor who has assented to a proposed 
deed of transfer may revoke his assent before the deed is executed (u). 


(j) Re Hecquard (1889) 24 Q. B. D. 71, 

76. 

(k) MendeUsohn v. RatcUJfe (1904) A. G. 

466. 

(0 Re Bagley (1911) 1 K. B. 317. 

(w) Oliver v. King (1861) 26 L. J. Ch. 
427 ; Ex parU Alaop (1860) 29 
L. J. Bk. 7 ; Ex parte Stray (1867) 
L. R. 2 Gh. App. 374 ; Re Thomas 
Hawley (1897) 4 Mana. 41 ; Re 
Brindley (1906) 1 K. B. 377; Re 
Mills (1906) 1 K.B. 389 ; Rukmani 
Ammal y. RajagopcUa Iyer (1924) 
48 Mad. 294, 84 I. G. 281, ('24) 
A. M. 839. 

(n) Ex parte Marshall (1841) 1 M. D. & 
1). 676; Danglish v. Tenneni 


(1866) L. R. 2 Q. B. 49 ; Ex parte 
Milner (1886) 16 Q. B. D. 605. 

(o) Re Tanenburg (1889) 60 L. T. 270, 

6 Morr. 49. 

(p) Re Michael (1891) 8 Morr. 305. 

((/) Re Michael (1891) 8 Morr. 305. 

(r) Re Adamson (1894) 2 Mans. 163; 
Re Woodroff (1897) 4 Mans. 46; 
Re Sunderland (1911) 2 K.B. 
658. 

{s) Re Day (1902) 85 L. T. 238; Re 
Carr (1902) 86 L. T. 662. 

(/) Re Carr (1902) 85 L. T. 652; Re 
Mills (1906) 1 K. B. 389 Re 
Bessley (1913) 109 L. T. 010. 

(u) Re Jones Bros. (1012) 3 K. B. 234. 
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Arrangements between a debtor and his creditors otherwise than in 
pursuance of the bankruptcy law are governed in England in certain cases 
by the Deeds of Arrangement Act, 1914. There is no such Act in India. 

17. Surety , — ^A surety is entitled to present a petition against the 
debtor (v). A surety cannot present a petition against his co-surety unless 
he^ has paid more than his own proportion of the debt (w), 

18. Receiver , — A receiver is entitled to present a petition, if he can sue 
in his own name, as where a judgment-debt is assigned to him, but not 
otherwise (wl). 

19. Benamidar , — A benamidar can sue in his own name (w2), but it is 
doubtful whether he is entitled to present a petition (m;3). 

149. Debt must exist before act of insolvency.— The petitioning 
creditor’s debt must have existed at the time of the act of insolvency (j;). 
It must also have existed at the time of the presentation of the 
petition, and must have continued to exist at the hearing and down to 
the making of the order of adjudication (?/). If there was a good petitioning 
creditor’s debt at the time of the act of insolvency, it is immaterial that 
judgment has been subsequently obtained for it and it has become merged 
in the judgment (z). In aJVfadras case it was said that it was sufficient if 
the petitioning creditor’s debt existed at the time of the presentation of the 
petition, and that it was not necessary that it should continue to exist at 
the time of the order of adjudication (a). This view does not seem to be 
correct. 

150. Amount of debt- — The debt must be not less than Rs. 500 at 
the date of the act of insolvency ; an accretion of the costs of a suit to recover 
the debt, after the date of the act of insolvency, will not be sufficient (6). 
An insolvency petition may be presented by a single creditor where the 
debt amounts to Es. 500 or by two or more creditors if the aggregate amount 
of debts owing to such creditors amounts to Rs. 500. A bond for Rs. 500 
upon which the debtor is jointly and severally liable with others is sufficient 
to support a petition for adjudication against the debtor (c). If a debt to 
the requisite amount Ls due to a creditor from a firm, he may present a petition 
against any one of the partners without joining the others (d), 

161. Debt must be liquidated. —The debt must be a liquidated 
sum, although it may bo payable either immediately or at some future time 


(v) Roderiqu98 v. Raniaawami Cheltiar 

(1917) 40 Mod. 783, 38 I. C. 783. 

(w) Ex parte Snowdon (1881) 17 Ch. 

D. 44. 

(w\) Re Macoun (1904) 2 K.B. 700. 

{w2) Our Narain v. Shoo Lai Singh (1919) 
46 I.A. 1, 46 Cal. 556, 49 l.C. 1; 
Vaiiheswara v. Srinvaaa (1919) 
42 Mad. 348, 50 l.C. £09. 

(wZ) See Ketokey Chaian v. Sreemutty 
Sarat (1916) 20 C. W. N. 995, 37 
l.C. 71. 

(x) Ex parte Hayward (1870) L. R. 6 

Ch. App. 546 ; Ex parte Sadler 
(1878) 39 L. T. 361. 


(y) Ex parte Hammond (1873) L. R. 16 

£q. 614; Re Stables (1894) 1 
Mans. 68. 

(z) Re King and Beesley (1895) 1 Q.B, 

189. 

(а) Venkafarama Aiyar v. Huran Sheriff 

(1926) 50 Mad. 396, 99 I. C. 536, 
(’27) A. M. 153. 

(б) Ex parte Sadler (1878) 48 L. J. 

(Bank.), 43. 

(c) Annnta Kumar v. Sadhu Charan 

(’26) A. C. 234, 87 I. C. 751 ; Ex 
parte Ragavaloo Chetli (1892) 15 
Mad. 356. 

(d) A.,8. 95. 
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provided the time be certain. A trader who takes a bill for the price of goods 
may petition, if the debtor commits an act of insolvency, although the bill 
has not matured. The act of insolvency terminates the period of credit 
given by the bill and the price becomes a debt payable immediately. The 
fact that the bill has not matured does not, in the event of an act of 
insolvency supervening, prevent the price from being a debt payable 
immediately (e). 

A liability to pay damages is not a liquidated sum, and cannot be the 
foundation of a petition until the amount payable is definitely fixed in legal 
proceedings or by agreement of the parties (/). If interest has been 
contracted for, it may be added to the principal to make up the requisite 
amount, but not when it can only be recovered as damages (g). 


152. What debt insufficient .-^-A debt barred by the law of 
limitation is not a good petitioning creditor’s debt (A), nor is a debt founded 
on an illegal consideration (i). Such debts cannot support an adjudication. 

153. Joint debt. — The liability of joint debtors to be adjudged 
insolvent has already been discussed in paragraphs 89 and 91 above. 

154. Act of insolvency must be within three months of peti- 
tion. — A creditor’s petition must allege the specific act of insolvency on which 
it is founded (para. 158). The act of insolvency on which the petition is 
founded must have occurred within three months before the presentation of 
the petition. “ Month ” means calendar month (j). Under the Bankruptcy 
Act, 1 849, an act of bankruptcy was available for twelve months. The Bank- 
ruptcy Act, 1869, reduced the period to six months. The Bankruptcy Act, 1883, 
further reduced the period to three months. The Indian Acts follow the 
Bankruptcy Act of 1883 in this respect. In computing the three months 
the day on which the petition is “ presented ” is to be excluded (A). A 
petition is “ presented ” when it is received and put on the file of the Court (i). 
A petition may be presented on the same day as that on which an act of 
insolvency is committed (m). Where a petition is presented by a creditor 
within three months of an alleged act of insolvency, but is returned as 
not having been accompanied by a deposit required by Rules made under 
the Acts, and the petition is re-presented three months after the date of the 
act of insolvency together with the deposit, the petition will be deemed to 
have been properly presented. Where a deposit is required by the Rules of 
the Court, the correct procedure is to accept the petition and require the 
petitioner to make the deposit within a specified time (w). 

An act of insolvency ceases to be available for any purpose qm an 
act of insolvency at the expiration of three months after it has been 
committed (o). See para. 138 (8) above. 


(e) Re Raatz (1897) '2 Q.B. 80; Re 
Boar (1896) 1 Q. B. 616. 

(/) Re MiUer (1901) 1 Q. B. 61. 

{g) Ex parte Furber (1881) 17 Ch.D. 191. 

(h) Ex parte Tynte (1880) 15 Ch. D. 

126. 

(i) Soe WeUa v. Girling (1819) 1 B. & B. 

447. 

(j) Genoral Clauses Act, 1897, s. 3 (33). 

(k) Re Hamon (1887) 4 Morr. 98. 

(l) Re Grippe (1888) 5 Morr. 226, 229. 


{m) Re Haynes (1890) 7 Morr. 60. 

(n) Chhotvhhai v. Dajihhai (1924) 26 
Bom. L. B. 432, 80 I.C. 482, 
(*24) A.B. 472, a case under the 
Prov. 1. A., 1920. See Bombay 
Provincial Rule XXVII (4). 

(o) AUen v. BonimU (1870) L. R. 6 Ch 
App, 577 ; Ex parte Oamee (1879) 
12 Ch. D. 314. See also Re Beeston 
(1899) 1 Q. B. 626 ; Re Harvey 
(1890) 7 Morr. 138. 
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155. Secured creditor’s petition. — If the petitioning creditor 
is a secured creditor, he must in his petition state that he is willing to give up 
his security for the benefit of his fellow creditors in the events of the debtor 
being adjudged insolvent, or give an estimate of the value of his security. 
In the latter case he may be admitted as a petitioning creditor to the extent 
of the balance due to him, after deducting the value so estimated, in the 
same manner as if he were an unsecured creditor. The reason of the rule 
is that a petitioning creditor in insolvency must be an unsecured creditor, 
that is to say, he must be a creditor who either never had a security, or, if 
he had one, has given it up or valued it, asserting it to be less in value than 
the debt, and who presents his petition as being well founded on the balance 
of the debt after setting off the value of the security, and that balance must 
amount to Rs. 500 (p). 

A secured creditor, who omits in his petition eithm' to state that he is 
willing to give up his security or to give an estimate of its value, does not 
thereby forfeit the benefit of his security ; the only result is that an 
adjudication made on such* a petition would be bad (q). An omission 
through inadvertence to mention a security which is of little or no value has 
been held not to be fatal, and the petition can be amended even after the 
order of adjudication is made (r). The omission of a statement in the petition 
that the (jreditor is willing to give tip his security has been held to be merely a 
formal defect, and the petition may be amended at the hearing (s). 

If the estimate is a real one and not a mere sham, the Court will not on 
the hearing of the petition go into the question of its correctness. But when 
the creditor comes to prove for dividend, he will be bound by the estimate in 
the absence of mistake (t). If he does not prove, the Official Assignee*, or 
Receiver cannot compel him to hand over the security on payment of the 
estimated value (//). 

156. Limitatioil- — Sec. 14 of the Indian Limitation Act, 1908, does 
not apply to proceedings in insolvency. Hence if a petition is filed 
in a wrong Court and it is rejected by that Court, and it is subsequently 
presented to alright Court, the period of three months is to be calculated 
not from the date of presentation of the petition to the wrong Court, but 
from the date of presentation to the right Court (t?). 


(p) Moor V. Anglodtdlian Bank (1879) 
10 Ch. D. 081, 689. 

{q) Moor v. Anglo-lialian Bank, supra ; 
Bank of Upper India v. Adminis- 
tralor^Qeneral of Bengal (1918) 45 
Cal. 653, 663-664, 47 I. (J. 629. 

(r) Re A Debtor (1922) 2 K.B. 109. 

See P.-t. I. A., s. 118. There is 
no such section in the Prov. 1. A. 

(s) Rx parte Vanddinden (1882) 20 


Ch. D. 289. 

(t) Re Button (1905) 1 K. B. 602 ; Kx 
parte Taylor (1884) 13 Q.B.D. 128; 
M, E. Moolla afid Moolla <b tSo}is, 
Ltd., V. Chartered Bank of India 
(1927) 5 Hang. 685, 107 I. C. 860, 
(’28) A. R. 36. 

{u) Re Vaulin (1899) 2 Q.B. 549. 

(v) Trasi Deva Rao v. Parameshweraya 
(1914) 39 Mad. 74, 27 I. C. 144. 
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2. — Contents, wrification, etc., of creditor's 'petition. 


157. Contents and verification of creditor’s petition [s. 13 

(1)]. — A creditor’s petition must state the facts which entitle him to 
present the petition (sec. 12) and the facts which give the Court jurisdiction 
to entertain it (sec. 11). The jxjtition must be verified by an affidavit 
of the creditor or of some person on his behalf having knowledge of the facts. 

158. Amendment of petition. — ^An insolvency petition which 
alleges as an act of insolvency that a debtor has departed from his dwelling- 
house or otherwise absented himself, but omits to allege that he did so with 
intent to defeat or delay his creditors, may be amended provided such 
amendment is made before adjudication, and no injustice is thereby caused 
to the debtor by reason of the amended petition being directed to be 
re-served (w ) ; but the amendment cannot be made after adjudication (a;). 

A creditor’s petition must allege the specific act of insolvency on which 
it is founded and the facts which constitute the act. It is not sufficient to 
make vague allegations in the petition, and then endeavour by means of 
evidence to prove that some hitherto unspecified act of insolvency has been 
committed (y). A debtor cannot be adjudged insolvent on an act of insol- 
vency not alleged in a creditor’s petition (xl). Where, however, an act of 
insolvency alleged in a petition is based on a wrong clause of sea* 9 of the 
Presidency-towns Insolvency Act or a wrong clause of sec. 6 of the Provincial 
Insolvency Act, e.g., cl. (a), the petition may be allowed to be amended if 
another act of insolvency can be alleged on the facts contained in it, e.g., 
cl. (b) or cl. (c) ( 2 ). 

Where a petition is presented by several creditors, but the aggregate 
debts do not amount to Rs. 500, some of the alleged debts having no existence 
at all, the petition cannot be amended after three months from the date of 
the commission of the act of insolvency by adding a fresh petitioner or a 
fresh debt (a). 


3 . — Procedure at hearing of cred/itor's petition Is. 13). 

159. Facts to be proved at the hearing (s. 13).— At the hearing 
the creditor must prove (1) that he has a good petitioning creditor’s debt, 
and (2) that an act of insolvency has been committed within the time 
specified in sec. 12 (1) (c). See paras. 149 to 154 above. 


160. Debtor as a witness. — Formerly it was the j/xactice not to 
allow a petitioning creditor to call the debtor in support of an adverse 
petition for adjudication against the debtor. The reason of the rule was 
that proceedings in bankruptcy were considered as of a quasi-criminal nature 
and a criminal cannot be called as a witness to prove a case against 
himself (6). The nature of bankruptcy proceedings was considerably altered 


(w) He Fiddan Squire db Co. (1892) 00 
L. T. 203. 

(a;) JEx parte Coates (1877) 6 Ch. B. 979. 
(arl) Kondappa v. Pulappa (1929) 119 
I.C. 46, (’29) A.M. 910. 

(y) Vassanji v. Mulji (1926) 60 Bom.. 
024, 96 I. C. 435, (’26) A.B. 405 ; 
Muthu Chettiar v. Nagindas (1926) 


28 Bom. L.ii. 680, 98 1. C. 437, 
(’26) A.B. 383. 

(z) Re Phillips (1900) 2 Q. B. 329, 331. 

(а) Re Maund (1895) 1 Q.B. 194. See 

P.-t. I. A., 8. 90 (4). 

(б) Ex parte Casirique (1864) 10 L. T. 

(N.S.) 757 ; Re Holloway (1853) 1 
Bank, and Ins. Rep. 244. 
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by the Bankruptcy Act, 1869, and now that a debtor can petition for an 
adjudication of insolvency against himself, which he could not do before 
that Act, bankruptcy proceedings are no longer considered as of a quasi- 
criminal nature. The creditor is therefore entitled to call the debtor himself 
as a witness in support of his petition. He is also entitled to production 
of the debtor’s books for the purpose of proving the allegations in the 
petition (c), but an order for discovery or for interrogatories will not be 
made for that purpose (d). 

161. Inquiry into consideration for debt : power to go behind 
judgment : — The petitioning creditor’s debt must be a real debt, that is, 
a debt for a consideration. The Insolvency Court therefore has power to 
go behind a judgment and inquire into the consideration even for a 
judgment debt, and this although the judgment may have gone by default (c), 
or by consent (/), and though the judgment may have been affirmed on 
appeal {g). The debtor himself may be estopped from denying the debt, 
but there is no estoppel as against an Insolvency Court. There are obviously 
strong reasons for this, because the object of the bankruptcy laws is to 
procure the distribution of a debtor’s estate among his just creditors. 
If a judgment were conclusive, a man might allow any number of 
judgments to be obtained against him by his friends or relatives without 
any debt ' being due to them at all ; it is therefore necessary that the 
consideration of the judgment debt should be liable to investigation (A). 
The Insolvency Court will not, as a matter of course, inquire into the 
validity of a judgment debt. It will do so only where there is evidence 
that the judgment has been obtained by fraud or collusion, or that 
there has been some miscarriage of justice (^). The fact that the 
judgment is irregular or wrong in form is not sufficient ground for going 
behind it (j). The inquiry may be made not only at the instance of the 
Official Assignee or Receiver, but also at the instance of the debtor (k). 
The object of the inquiry is to ascertain whether there is a good petitioning 
creditor’s debt. If the Court finds that there was no consideration for the 
judgment debt, all that the Court can do is to dismiss the creditor’s petition 
It has no power to set aside the judgment of the civil Court; the 
judgment is res judicata as between the debtor and the creditor (/). 

162. Service of petition- — The Act does not provide for the service 
of petition on tjie debtor except where the hearing is adjourned [s. 13 (3)]. 
If the hearing is adjourned and service of the petition is ordered, service 
must bo proved. If it is not proved, the petition must be dismissed (m). 


(r) Re X, Y. (1902) 1 K. B. 98. 

{d) Re A Debtor (1910) 2 K. B. 59. 

(e) Ex parte Kibble (1875) L. R. 10 Ch. 
App. 373. Sm airo Ram Lai 
Tandon v. Kashi Charan (1928) 26 
All. L. J. 241, 108 1. C. 147. ' 

(/) Ex parte Lennox (1886) 16 Q.B.D. 
315. See also Re Hawkins (1895) 

1 Q. B. 404. I 

(9) Re Frazer (1892) 2 Q. B. 633. | 


(h) Ex parte Kibble (1875) L. R. 10 Ch. 

App. 373, at pp. 376-377. 
it) Re Flatau (1889) 22 Q.B.D. 83. 

(j) Re Beauchamp (1904) 1 K. B. 572, 
(1904) 11 Mans. 5. 

ik) Ex parte Lennox (1886) 16 Q. B. D. 
315. 

(Z) Re Victoria (1894) 2 Q. B. 387. 

(m) NathmuU y, UoneshmiiU (1921) 34 Cal. 
L.J. 349, 66 l.C. 886, (’21) A.C. 100. 
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163. Adjourning hearing of petition.— The Court has power 
to adjourn the hearing of the petition and order service thereof on 
the debtor. See para. 162 above. 

164. Dismissal of petition.— If the creditor fails to give the 
necessary proof of the facts specified in para. 159 above, the petition will be 
dismissed. Even if these facts are proved and the necessary conditions'are 
complied with, the Court must dismiss the petition if the debtor appears 
and satisfies the Court that he is able to pay his debts, or that he has 
not committed an act of insolvency, or that for other sufficient cause no 
order ought to be made. 

165. Petition may be dismissed for sufficient cause — 

What is sufficient cause will depend on the facts of each case. It is not a 
sufficient cause for refusing an order of adjudication that the debtor has 

no assets available for distribution, for at the time of the hearing the 

Court will not have sufficient materials for judging whether there are 
assets or not, and the public examination of the insolvent at a later stage 
may disclose some assets (n), or the debtor may get some property before 
his discharge (o). As stated by Erie, C.J., in Morgan v. Knight (p) 

“ property is not an essential for constituting bankruptcy. If there is the 

....debt, and act, the bankruptcy is valid without any property.” 
If, however, the Court is satisfied, not merely by the statement of the 
debtor, but from all the circumstances of the case, that there cannot be 
any assets or any prospect of any coming into existence, and that if an 
order of adjudication is made, the only effect will be a mere waste of money 
in costs, it will dismiss the petition (g). Where the debtor has only one 
asset, and the effect of adjudication would be to destroy this asset, the 
Court may dismiss the petition. Thus where the only asset to which a 
debtor was entitled was a life interest in the income of certain property, 
which was determinable on bankruptcy, and the debtor proposed to insure 
his life and to set aside half his income for the purpose of keeping up the 
insurance and paying his creditors a composition of ten shillings in the 
pound, it was held that the fact that the effect of a receiving order would 
be to deprive the debtor of the only asset available for the;, payment of a 
composition to his creditors was a sufficient cause why no receiving order 
should be made (r). It is not a sufficient cause that the costs of 
insolvency proceedings will probably exhaust the assets (s). Nor is it a 
sufficient cause that the debtor has, with the assent of a large majority of his 
creditors, executed a deed transferring the whole of his property to trustees 
appointed by the creditors to be administered by them as in insolvency, if the 
petitioning creditor has not assented to- the deed ; the execution of such a 

(n) Re Leonard (1896) 1 Q. B. 473. 947. 

(o) Re MurieOa (1896) 3 Mans. 36. (g) Re Beita (1897) 1 Q. B. 60. 

(V) (1864)33L.J. C. P. 168,169,(1864) (r) i?c O/wwy (1896) 1 Q. B. 812. 

16 C. B. (N. S.) 669, 143 E.R. («) (1897) 1 Q. B. 641. 
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deed is in itself an act of insolvency (t). The fact that payments Paras* 
have been made by the debtor to the petitioning creditor between the filing l65i«166 
of the creditor’s petition and the date of the hearing is not a sufficient 
ground for dismissing the creditor’s petition {u), 

165A. Creditor’s petition against undischarged insolvent for 
second adjudication. — An undischarged insolvent who after the date 
of his insolvency has resumed business and contracted fresli debts may be 
adjudicated insolvent a second time on a creditor^ petition («;). If 
however, there are no assets available for distribution under the second 
insolvency, and there is no probability of there being any, the Court will in 
the exercise of its discretion refuse to make a second order of adjudica* 
tion (w). As to second petition by an undischarged insolvent, see para. 

181 A below. 

166. Abuse of bankruptcy laws —If the presentation of the 
petition is an abuse of the process of the Court, it should be dismissed. Thus 
where a creditor’s petition is dismissed, and the same creditor presents a 
second petition founded on the same debt and the same act of bankruptcy, 
only adding another creditor as a co-petitioner, the second petition was 
dismissed as vexatious and an abuse of the process of the Court ( 2 c). 


The Court will not permit bankruptcy proceedings to be used 
for an inequitable purpose, e.y., to extort money from the debtor. 
If money has been extorted or attempts are made to extort or to 
get an undue advantage secretly over the other creditors, it is a “ suffi- 
cient cause ” for dismissing the petition. Thus where a creditor obtains 
or endeavours to obtain payment of money from the debtor as a 
condition for agreeing to an adjournment of the petition, the petition will 
be dismissed (y). Similarly if a creditor refuses to assent to a deed of 
assignment of all the debtor’s property for the benefit of his creditors 
unless the debtor gives a promissory note for the difference between the 
amount to be paid under the deed and the amount of his debt, and the 
debtor refuses to do so, and the creditor afterwards presents a j)etition 
founded on the act of insolvency constituted by the ex(Jcution of the deed, 
the petition will be dismissed (z). It is otherwise if the creditor openly at 
the meeting of creditors tries to obtain terms. Thus whore a creditor, from 
whom the debtor had had delivery of goods on credit when he was hopelessly 


(i) Ex parte Dixon (1884) 13 Q. B. D. 
118 ; Ex parte Oram (1885) 15 
Q.B.D. 399. 

(u) Tara Chand v. Jugul Kiahore (1924) 

46 AIL 713, 83 L C. 967, (’24) 
A. A. 686. 

(v) Morgan v. Knight (1864) 33 L. J. 

C. P. 168,(1864) 15 0.B. (N.S.) 
669, 143 £. B. 047 ; Ex parte 
Watson (1879) 12 Ch. D.380. 

(w) Re Betts (1897) 1 Q. B. 50. 


(a;) Re Larard (1896) 3 Mans. 317. Seo 
also Ex parte Harsukdas Balkis- 
sendas (1924) 39 Cal. L. J. 512, 
83 I. C. 941, (’24) A. C. 964. 

(y) Re Atkinson (1892) 9 Morr. 103: 
Re Otway (1895) 1 Q. B. 812. 

( 2 ) Re Shaw (1901) 83 L. T. 754; Re 
A Debtor (1905) 91 L. T. 664, 
affirmed svh nomine Re Qoldberg 
(1905) 21 T. L. K. 139. 
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insolvent, attended a meeting of the creditors, and refused to assent to an 
166, 167 assignment of the dettor’s property for the benefit of his creditors unless 
the goods were returned to him or their value allowed, it was held that 
there was neither fraud nor extortion, either accomplished or intended, and 
consequently thare was not sufficient cause for dismissing a petition 
founded on an act of bankruptcy constituted by the execution of the 
deed (a). Where a creditor consents to his petition being dismissed upon 
the terms of the debtor agreeing to pay a fresh debt of an increased 
amount, it is not an abuse of the process of the Court for the creditor, in 
case of the debtor making default, to present a second petition based upon 
the new debt, provided he has not used extortion or pressure towards 
the debtor (6). Nor is it an abuse of the process of the Court if a creditor, 
whoso debt is insufficient to support a petition, buys up another debt in 
order to present a petition against the debtor, provided that there has 
been no pressure and no attempt to extort money (c). 

The mere fact that the petitioning creditor is actuated by a motive 
other than the mere desire to obtain a distribution of the debtor’s estate in 
insolvency, e.g., by a wish to put an end to a partnership with the debtor, 
does not constitute an abuse of the process of the Court nor is it a fraud 
upon the Court. Motive cannot in itself constitute fraud. Courts of 
justice have no concern with the motives of parties who have asserted a 
legal right (d). * 

167. Where insolvency proceedings are pending in another 
Court. — The fact that the same debtor has been adjudged insolvent 
by Court A does not oust the jurisdiction of Court B to adjudicate him 
an insolvent if the elements necessary to give Court B jurisdiction exist 
in the case. Court B, however, is not bound to make an order of adjudica- 
tion, but has a discretion to refuse it. If having regard to all the circum- 
stances of the case it considers an adjudication entirely useless, it may refuse 
to make the order. If, however, there are assets within the jurisdiction of 
Court By the Court will as a general rule make an order of adjudication, 
leaving for future determination the question in which Court the assets 
ought ultimately to be administered.^ The presence of assets within the 
jurisdiction is a strong circumstance in favour of making such an 
order (c). The same rules apply where the prior order of adjudication 
has been made by an English Bankruptcy Court or by a Court of a foreign 
country (/). 

As to the discretionary power of the Court, it is to be Observed that 
while a Court under the Presidency-towns Insolvency Act has always a 
discretion in making an order of adjudication (g), it is not so under the 
Provincial Insolvency Act. Under the latter Act, so far as a creditor’s 

(а) Jte Sunderland (1911) 2 K. B. 658. 

(б) i^e Betro (1900) 2 Q. B. 316. 

(c) Be Raktr (1888) 6 Morr. 6. 

{d) King v. Henderson (1898) A.C. 720. 

(e) Sastikinkar Banerjee v. Hursookdas 

ChogemuR (1927) 31 C.W.N. 1002, 

104 I. 0. 1, (*27) A. PC. 162 
[P.>t. I. A.] ; Be Aranmgdl Sabka- 
pathy (1897) 21 Bom. 297 [Ind. 


Ins. Act, 1848]; In the matter of 
WiUiam Wataon (1904) 31 Cal. 761 
[Ind. Ins. Act, 1848]. See also 
P.-t. I. A., 8. 22 ; Prov. I. A., s. 36. 
(/) In the matter of WiUiam Wataon 
(1904) 31 Cal. 761 [Ind. Ins. Act, 
1848] ; Be A J[>e6for (1929) 1 Cb. 
362. 

{g) See P.-t. I. A., ss. 13 and 15. 
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petition is concerned, the Court has the power to dismiss it for a ‘‘ sufficient 
cause ” (A), and it may well be said that where there are no assets within 
the jurisdiction it is a ** sufficient cause ” for dismissing the petition. As 
regards a debtor’s petition, the Court has no choice in the matter. A 
debtor’s petition can only be dismissed if the Court is not satisfied of his 
right to present the petition ; if it is not dismissed, the Court “ shall ” make 
an order of adjudication (i‘). I do not think any such difference was 
contemplated by the legislature. 

168. Dismissal of petition after discharge *— A petition cannot 
be dismissed after discharge ( j ). 


169. Order of adjudication- — The Court may make an order of 
adjudication if it is satisfied with the proof of the facts which are required to 
be proved at the hearing (para. 159 above), or if on a hearing adjourned 
for the purpose of serving the petition on the debtor, the debtor docs not 
appear and service of the petition on him is proved, unless in its opinion 
the petition ought to have been presented before some other Court liaving 
insolvency jurisdiction. 

170! stay of proceedings to ascertain amount of debt-— 

Where the debtor at the hearing denies that he is indebted to the petitioner 
or that the amount of the debt is sufficient, the Court, on such security 
(if any) being given as the Court may require for payment to the petitioner of 
any debt which may be established against the debtor in due course of law, 
may, instead of dismissing the petition, stay all proceedings on the petition 
for such time as may be required for trial of the question relating to the 
debt. If upon the trial of that question the debtor admits the debt and 
pays the amount of the debt and costs into Court, the petitioning creditor is 
not bound to accept payment of the debt by taking thfe money out of 
Court, but may proceed with the petition and obtain an order of 
adjudication. A creditor cannot be required after presentation of a 
petition to accept payment of a debt when he is not willing to receive it (k). 

Security will not be required where the probability of success is as 
much in favoiA* of the debtor as of the creditor and there is a })ona fide dispute 
as to the debt (f). But it is otherwise if the debtor has no reasonable prospect 
of establishing his defence (m). 

Stay of proceedings on the petition of one creditor should not be 
allowed to prejudice other creditors. It has accordingly been provided that 
where proceedings on the petition of one creditor are stayed, the Court may. 


(h) SeeProv. L A..8.25(1). 

(») See Prov. 1. A., s. 26 (2) and s. 27 

( 1 ). 

(j) In the matter of the Petition of 
Rameabah Miaeer (1870) 6 Bang. 
L. R. 310. 


{k) Re Gentry (1910) 1 K. B. 825. 

•(/) See Ex parte Turner (1874) L. R. 
10 Ch. App. 176. 

(m) See Ex parU Ward (1882) 20 Ch. 
JD. 356 ; Ex parte Jacfjbson (1883) 
22 Ch. D. 312. 


Paras. 

167470 
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Puligg if by reason of the delay caused by stay of proceedings or for any other 
170,170A cause it thinks just, make an order of adjudication on the petition of some 
other creditor. In the latter case the Court must dismiss, on such terms 
as it thinks just, the petition on which proceedings have been stayed. 
Where an order of adjudication is made on one petition, all other petitions 
should be dismissed. 

170A. When order of adjudication takes eflfect — An order of 
adjudication is made on the day it is pronounced, and not on the day it is 
drawn up {n). 

(») Re Manning (1895) .‘10 C^. D. 480; Blount v. Whillely OMans. 48, 

(1899) 79 L. T. 635. 
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1 • Conditions on which d^tor may petition. 

Pa, /. 2 I., s. 14 . 

171. Conations on which debtor may petition (s. 14).— A Paras, 

debtor is not entitled to present an insolvency petition unless — 171»175 

(a) bis debts amount to Rs. 600 ; or 

(b) he has been arrested and imprisoned in execution of a decree for 
* the payment of money ; or 

(c) an order of attachment in execution of a decree for the payment 
of money has been made and is subsisting against his property. 

A debtor is entitled to present an insolvency petition if any one of the 
three conditions mentioned above is complied with. If none of these 
conditions is fulfilled, the petition must be dismissed. 

172. Debts must amount to Rs. 500- — ^Where several debtors 
are jointly and severally liable on a bond for Bs. 500 or upward, each is 
entitled to present an insolvency petition ( 0 ). 

“ Debt ” includes money payable under a decree (p). Money due under 
a decree of a Revenue Court is a debt ” (g), though it may not be a provable 
debt (r). The fact that a suit is commenced to enforce a bond is not a bar to 
a petition for adjudication based on that debt, provided the debt is proved 
in the Insolvency Court (s), 

173. Imprisonment of debtor. — ^The imprisonment must be 
subsisting^ at the time of the presentation of the petition (Q. Further, it 
must be in execution of a decree for the payment of money. 

174. Attachment of debtor’s property.— The attachment must 
be in execution of a decree for the payment of money, and it must be 
subsisting at the time of the presentation of the petition (w). An attachment 
before judgment is not an attachment in execution of a decree and will not 
support a petition (v). It need hardly be stated that the attachment must 
be of the debtor's own property (w), 

175. Petition by debtor whose adjudication has been annulled 
for failure to apply for discharge — [s. 14 (2)] A debtor in respect 
of whom an order of adjudication whether made under the Presidency-towns 
Insolvency Act or the Provincial Insolvency Act has been annulled owing to 
his failure to apply or to prosecute an application for his discharge is not 
entitled to present an insolvency petition without the leave of the Court 
by which the order of adjudication was annulled. Such Court should not 
grant leave unless it is satisfied either that the debtor was prevented by some 
reasonable cause from presenting or prosecuting his application, as the case 
may be, or that the petition is founded on facts substantially different from 
those contained in the petition on which the order of adjudication was made. 

(0) Ohulam Haider y, Mangal Sen (*20) AU. 296,661. C. 214, (’22) A. A. 74. 

A. L. 236, 98 I. C. 426 ; Qhulam {a) Ananta Kumar v. Sadhu Charan, 

Husain v. Eameahwar {'21) A. L. (’26) A. C. 234, 87 I. C. 761. 

108, 99 I. C. 624. (Q Jumai v. Muhatnmad Kazim Ali 

{p) P.-t. T. A., s. 2 (b). See also Ghulam (1903) 26 All 204. 

Haider v. Mangal, (’26) A. L. 236, (u) See Jumai v Muhammad Kazim 

98 I. C. 425, a case under the Ali (1903) 26 All. 204, 206. 

Prov. I. A. (») Makhan Lai v. Oulzari Mai (1884) 

(9) Munna Singh v. Dighijai Singh 6 All. 289. 

(1921) 19 AIL L. J. 273, 60 I.C. {w) Harish Chandra Mukherjee v. The 

768, (*21) A. A. 74. East India Coal Co,, Ltd, (1912) 

(r) Parbati v. Raja Shyam Bikh (1922) 44 16 C. W. N. 733, 14 I. C. 676. 

6 
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Paras. The above clause [which is sub-sec. (2) of sec. 14] is new. It was inserted 

175, 176 by Act XI of 1927. It is in almost the same terms as sec. 10 (2) of the Pro- 
vincial Insolvency Act, 1920. It provides for cases where an adjudication 
has been annulled under sec. 41 of the Presidency-towns Insolvency Act 
or under se(*. 43 of the Provincial Insolvency Act owing to the debtor’s failure 
to apply for his discharge. There was no such provision in the Provincial 
Insolvency Act, 1907. In the absence of any such provision in the Act „of 
1907 a dishonest insolvent hardly ever applied for his discharge, for, if he 
did so, he ran the risk of his malpractices being exposed and dealt with by 
the Court, and if his ad judication was annulled owing to his failure to apply 
for his discharge within the specified time (a:), he came forward with another 
})etition for adjudication ancl applied for a protection order and again 
obtained immunity from arrest. In most cases the second j)etition was 
founded on the same facts and w’^as in res])ect of the same debts and the 
same creditors as the previous jx‘.tition. In tw'o such cases, which were 
both under the Presidency- towns Insolvency Act, the High Court of Calcutta 
held that tlie presentation of the second petition was an abuse of the process 
of the Court and that the Court had inherent pow^r in such a case to annul 
the order of adjudication jnade ii|)on the second petition (;y). Successive 
petitions for adjudication without any application for a discharge were not 
uncommon; and it w^as to prevent this abuse that the legislature introduced 
in the Provincial Insolvency Act, ]92f), the wholesome rule that a debtor 
in respect of whom an order of adjudication has been annulled owir.g to his 
failure to apply or to prostjcute his application for his discharge is not entitled 
to present an insolvency petition wdthout the’leave of the Court by which 
the order of adjudication was annulled. A similar provision was introduced 
seven years later in the Presidency-towns Insolvency Act by Act XI of 1927. 
By the same Act power was given to Insolvency (hurts both und(;r the 
Presideney-towms Insolvency Act and Provincial Insolvency Act to annul an 
order of adjudication made upon a petition presented without the leave of the 
Court (s). 

When an adjudication has been annulled owdng to the insolvent's failure 
to apply or to prosecute an application for his discharge, leave to ])resent 
another petition on the mme facts wiji not be granted unless the Court is 
satisfied that the insolvent was ])revehted by some reasonable cause from 
presenting or prosecuting his application (a). 

2. Contents of petition and order of adjudication. 

176. Contents of debtor's petition Ls. 16 (1)1 —A debtor’s peti- 
tion must allege that he is unable to pay his debts (b). If an oAler of adjudi- 
cation is made on the allegation that the debtor is unable to pay his 
debts, and the, allegation turns out to be false, the adjudication must be 
annulled under sec. 21 of the Act (c). 

(ar) i\-t. J. A., H. 41 ; Prov. 1. A., s. 411, 

{y) St^e Malchand v. Oopal Chamha 
(1917) 44 Cal. 899, 39 1. C. 199; 

Jie Ballav Vhand. Serowgee (1922) 

27C. W. N. 739, 80 1. C. 051, 

(’23) A. C. 703. 

(*) Sec P.-t.l.A., s. 21, and Pjtov. 

LA., s. 35, as amended by Act 
XI of 1927. 

(a) See VnnitjopdlacJiar'n v ChunlUd 


(1920) 49 Mad. 935, 97 I.C. 700, 
(’20) A.M. 942 ; Bdi Ram v. 
Manyal Ban (*28) A.L. 452 [whire 
leave was granted]. 

(b) See Bombay Rules — App. 1, Form 

No. 2 ; (jaicutta Rules — App. Ill, 
Form No. 7. 

(c) AUimelumangatkayarammal v. Balu- 

mmi (1928) 108 LC. 208, (’28) 
• A.M. 3il4. 
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177. Dismissal of debtor’s petition [s- 15 (3)]. ^A debtor’s 

petition must be dismissed if he fails to satisfy the Court that he is entitled to 
j)resent the petition (d). It must also be dismissed, as now provided by Act 
XIX of 1927, if, on the making of the order admitting his petition, he fails 
to produce his books of account (unless the Court otherwise directs), or to 
file such lists of creditors and debtors and afford sucOi assistance to the Court 
as may be prescribed by the rules. 

178. Order of adjudication [s. 15 (1)]. — D the debtor proves tliat 
he is entitled to j)resent the ])etition (c), the Court may niakti an order of 
adjudication, unless in its opinion the petition ought to Jiave been presented 
before some other Court having insolvency jurisdiction. 

179. Advertisement of order of adjudication (s. 20).-- 

Notice of every order of adjudication, stating the name, address and 
description of the insolvent, the date of the adjudication, the Court by which 
the adjudication is made, and the date of presentation of the petition, shall be 
published in the (Jazette of India and in the Ioc;al official (lazette and in 
such other manner as may be prescribed. The Court has power under 
sec. 94 of the Act to make an order stajdng advertisements and all 
proceedings under an order of adjudication {/). 

180. Gazette to be evidence of order of adjudication 

(S. 116).“ -A eoi)y of tin* official Cazette containing any notice of an order of 
adjudication shall lx*, conclusive evidence of the order having been duly made, 
and of its date. 

Under the English law th(^ ])r(xliiction of a copy of the London Cazette 
containing any notice of an order adjudging a debtor bankrupt is conclusive 
evidence in all legal proceedings of the order having been duly made*, and of 
its date. It has accordingly been held that an adjudication is, so long as it 
stands, conclusive evidence as against a third f)erson that the act of bankruptcy 
on which the adjudication was founded was in fact committed and that tlu^ 
title of the trusLx^ relates ba(*k to that aert of bankru|)tcv. The order, how- 
ever, may be apj^ealed from by any party aggrieved by it. (//). In India also 
a copy of the official gazette containing any notice of an or(h?r of adjudication 
is conclusive evidence of the order having been duly made*, and of its date. 
It has, however, been held that the only effect of an order of adjudication 
is that the act of insolvency on which the order is found(*d should })e re- 
garded as such, but that it does not operate as a decisio?i against a third 
person who has not had any opportunity of being heard when the order 
was made. Thus if the act of insolvency on which an order of adjudication 
is founded is a payment by way of fraudulent pref(*r(‘nc(‘ by the debtor 
to a creditor, the Official A.ssignee is not entitled to payrjient back from tin* 
cnxlitor on the strength merely of the decision, givem when the order of 
adjudication was made, that the <lebtor had rnach* a payment })y way of 
fraudulent preference. Thtj decision was for the sole purpose of makiiig tln^ 
order of adjudication, and it is not binding on the creditor. The Official 
Assignee can recover back the amount from the erreditor only by adopting 


{d) P.-t. I. A., s. 14. 

(e) P.-t. I. A., 8. 14. 

(/ ) Re A DebUir {VdOi) 84 L.T. 66. 

{g) Ex parte, Learoyd (1878) 10 Ch.O. 


3: llawkitta v. //wrAe (1!I3I) 37 
T.1..H. 748, 750. Sw B.A., 

1809, s. 10 ; B.A., 1914, s. 137. 


Paras. 

177-180 
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Paras, the ordinary procedure, namely, by way of notice of motion to set aside the 
180,181 transaction under sec. 56 of the Act \h), 

181. Eefusal to adjudicate on debtor’s petition on ground of 
abuse of process of Court. — The Bankruptcy Court in England has inherent 
power to refuse an order of adjudication incases where the presentation of the 
debtor’s petition is an abuse of the process of the Court. Thus where a 
debtor was undischarged under three previous bankruptcies, in two of whiih 
he had himself petitioned with the view of evading committal orders, and he 
presented another bankruptcy petition and a receiving order was made on it, 
it was held that the presentation of the petition was an abuse of the process of 
the Court, and that the receiving order founded upon it must be dismissed (t). 
Following the English decisions the High Court of Calcutta held in two 
cases, both under the Presidency-towns Insolvency Act, that where an 
insolvent, in re^iiect of whom an order of adjudication has been 
annulled owing to his failure to apply for his discharge, presents another 
petition for adjudication on the same facts, and an order of adjudication is 
made upon such petition, the presentation of the second petition is an 
abuse of the process of the Court, and the adjudication should be 
annulled (j). The first of these cases was before the Privy Council 
ruling in Chhatrapat Singh Dugar v. Kharog Singh Lachmiram (k), and the 
second. Re Ballav Chand Serowgee (/), was after it. In Chhatrapat 
Singh Dugar's case, which was one under the Provincial Insolvency Act, 
1907, the High Court of Calcutta had refused an order of adjudication on a 
debtor’s petition on the ground that there was misconduct on the part of the 
debtor in relation to liis creditors and that the presentation of the petition 
was an abuse of the process of the Court. This decision was reversed by 
the Privy Council, and it was held that once the conditions laid down in the 
Provincial Insolvency Act were complied with, the Court had no power to 
dismiss a debtor’s petition on the ground that the jiresentation of the petition 
was an abuse of the process of the Court. It was further held that 
misconduct on the part of the debtor was to be dealt with upon the 
debtor’s application for his discharge, and that it was not a ground upon 
which an order of adjudication could be refused. In Ballav Chand Serow- 
gee^s case, which was subsequent tOstho Privy Council ruling referred to 
above, the High Court of Calcutta maintained that it had inherent power to 
refuse an order of adjudication if the presentation of the petition was an 
abuse of the process of the Court. As to the Privy Council ruling the High 
Court said that the facts of that case were quite different from the case before it. 

As stated above, the c^se before the Privy Council was o^e under the 
Provincial Insolvency Act, 1907, It is provided by that Act that in the 
case of a petition presented by a debtor, the Court shall dismiss the petition 
if it is not satisfied that he is entitled to present the petition {m ), and if the 
(A) Official Assignee of Madras v. Re Ballav Chand Serowgee (1922) 

O.R.M.O.B.S. Firtn (1927) 60 27 C. W. N. 739, 80 I.C. 661, 

Mad. 641, 101 I.C. 12, (’27) A.M. (’2.3) A.C. 703. 

626. (A) (1916) 44 Cal. 636, 44 I. A. 11, 39 

(i) Be Bats (1901) 2 K.B. 39; Be I.C. 788. 

Painter (1896) 1 Q.B. 86 ; Re (1) (1922) 27 C. W. N. 739, 80 I.C. 

Hancock (1904) 1 K.B. 686 ; 661, (’23) A.C. 703. 

Re Bond (1888) 21 Q.B.D. 17. (m) Prov. I. A., 1907, s. 16 (1); Prov. 

(j) Malehand v. Qopal Chandra Ohosal I. A., 1920, a. 26 (2). 

(1917) 44 (’al. 899, 39 I.C. 199 ; | 
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petition is not dismissed, the Court shall make an order of adjudication (//). 
The language of sec. 15 of the Presidency-towns Insolvency Act is 
different. That section says that “ if the debtor proves that he is entitled 
to present a petition, the Court may make an order of adjudication.” The 
word used being “ may,” and not “ shall ” as in the Provincial Insolvency 
Act, it is submitted that the Court has discretion under the Presidency- 
tewns Insolvency Act to refuse to make an order of adjudication even if 
the conditions which entitle the debtor to present a petition are com[)Iied 
with, and the Calcutta decisions may be supported on this ground. If the 
Calcutta cases had arisen under the Provincial Insolvency Act, 1920, the 
second petition could not have been presented except with the leave of the 
Court which annulled the first adjudication (o). Even so, there was a defect 
in that Act, for it did not contain any provision for the annulment of the 
second adjudication if such adjudication was made on a petition presented 
without the leave of the Court. This defect was remedied in 1927 (p) by 
the amendment of sec. 35 of that Act. At the same time the Presidency- 
towns Insolvency Act was brought into line with the Provincial Insolvency 
Act by the amendment of secs. 14 and 21 of that Act. The result is that 
cases like the Calcutta cases referred to above, where a second petition was 
made after annulment of the first adjudication, would no longer be disposed of 
on the ground of the abuse* of the process of the Court. They would now be 
dealt with under sec. 14 (2) of the Presidency-towns Insolvency Act and sec. 10 
(2) of thd Provincial Act, as the case may be. See paras. 223 and 254 below. 
181A. Petition for adjudication by un^scharged insolvent.— 

Sec. 14 (2) of the Presidency-towns Insolvency Act applicjs in terms to the 
case where an adjudication has hem annulled under sec. 41 owing to failure 
on the part of the insolvent to apply or prosecute an application for his 
discharge. Where the adjudication has not been anntdM^ the question 
arises whether the debtor is entitled to present a second petition for his 
adjudication. There is no doubt that an undischarged insolvent who after 
the date of his insolvency has resumed business and contracted fresh debts 
may be adjudicated insolvent a second time on a creditor’s petition (see 
para. 165-A above). Whether an undischarged insolvent can file his own 
petition pending proceedings in the first insolvency has not been definitely 
decided (q). It seems that he can unless the presentation of the petition 
is an abuse of the process of the Court as in Re Betts (r) cited in para. 181 
above. Re Betts was the case of a “professional bankrupt,” that is, a bank- 
rupt who was in the habit of incurring debts and filing bankruptcy petitions 
with the view of evading committal orders. If the presentation of the petition 
is an abuse of the process of the Court, the petition must be dismissed, and if 
an order of adjudication is made on it, the adjudication must be annulled. 

181B. Insolvency Rules as to petition — As to Rules under the 
Presidency-towns Insolvency Act, see Calcutta Rules 66-87, Madras 
Rules 16-26, Bombay Rules 53-70, Rangoon Rules 12-18, 89-1113 

1810. Insolvency Rules as to adjudication.— As to Rules under 
the Presidency-towns Insolvency Act, see Calcutta Rules 94-102, Madras. 
Rules 63-69, Bombay Rule 85, Rangoon Rules 118-122. 


(n) Prov.I. A., 1907, s. 16; Prov. I. A., 1920, b. 27. 

(o) Prov.I.A., 1920, b. 10 (2). 

(p) The amendment was introduced by Act XI 

of 1927. 


(q) 8ce Ex parU Sydney 

Ch. App. 208 a case of second peti- 
tion in liquidation under B.A., 1869]. 

(r) (1901) 2 K. B. 39. 


Paru. 

181,181C 
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Paras. 

182184 


in.-RECEIVING ORDER, ETC., UNDER THE ENGUSHLAW. 

182- Receiving order under the English law.- -In England a 

reccjiving order precedes an adjudication order ; it is made in the same 
cinmmstarujes in which an order of adjudication would be made in 
India. A receiving order is not equivalent to an adjudication in 
bankruptCiy. It does not divest the debtor of his property, nor does 
it vest any es’tate or interest in the receiver. It merely j)rotects the 
debtor’s estate until an adjudication order is made. It constitutes the 
Official Receiver receiver of the debtor’s ])ropcrty and so precludes 
all valid dealings by the debtor in respect of his property. Though a 
receiving order does not make the debtor a bankrupt, a creditor cannot, 
after the making of a receiving order, commence any action or other legal 
proceeding against the debtor in respect of a debt provable in bankruptcy 
without the leave of the Bankruptcy Court. An Official Receiver is a j) pointed 
by the Board of Trade, and is an officer of that department, but at the same 
tim<i he is an officer of the Court to which he is attached. In India there 
is no such thing as a receiving order. There is* only one order made and 
that is an order of adjudication. 

« 

183. Adjudication order under the English law.- A receiving 
order is the first step towards a debtor being adjudicated a bankrupt. An 
adjudication order is made at a later stage. After a receiving order is 
made, the Official Receiver has to summon the creditors to a meeting which 
is called the first me(^ting of creditors. The debtor may put Ijefore the 
creditors some proposal of a composition in satisfaction of his liabilities or 
a sclieiiK^ of arrangement of his affairs as an advantageous alternative to 
bankruptcy. If the creditors accept the scheme, it has to ho ap])roved by 
the (/ourt. If the creditors at the first meeting resolve by an ordinary re- 
solution that the debtor be adjudgedvbankrupt, or if they ])ass no resolution 
or do not meet, or if no composition or scheme is approved within fourteen 
days after tlie conclusion of the public examination of the debtor or such 
further time as tlu? Court may allow, the Court must make an adjudication 
order. When an adjudication order is mad<;, the property of the bankrupt 
vests in a trustee called trustee in bankruptcy, just as in Imlia it vests in 
the Official Assignee or Receiver. The Official Receiver is to be trustee until 
a trustee is appointed. 

184. Official Receiver under the English law. The duties of the 

Official Receiver in England have relation both to the conduct of the debtor 
and to the administration of his estate. As regards the debtor’s conduct it is 
the duty of the Official Receiver to investigate! it and to report to the Court 
wheth(>r the debtor has committed any act which would justify the Court 
in refusing, suspending or qualifying an order for his discharge. It is also 
his duty to take such part as may be directed by tJie Board of Trade in the 
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public examination of the (l(?btor, and to take such part .and give such assist- 
ance in relation to the prosecution of any fraudulent debtor as the Board 
of Trade may direct. As regards the estate of a debtor, it is the duty of the 
Official Receiver, pending the appointment of a trustee, to act as reciiiver 
and manager of it, to summon and preside at the first me(*.ting of creditors, 
tb report to the creditors as to any proposal which the debtor may have 
made with respect to the mode of liquidating his affairs and to act as trustee 
during any vacancy in the office of tnisteo. Every Official Receiver is 
accountable to the Board of Trade (.s-). The Board of Trade is a State 
department and it is entrusted with certain duties in the administration 
of the estate of bankrupts. It also audits the accounts of Official Receivers 
and trustees. 

185. Trustee in bankruptcy under the English law. Tlie 

aj)pointnient of a trustee of the debtor’s estate', rests in the first instance 
with the creditors. If the creditors appoint a trustee, the appointment 
is not complete until the Board of Trade has certified that it has been duly 
made. If no trustee is appointed by the creditors within four w(‘eks from 
the date of th<^ adjudication, the Official Receiver is to nq)ort the matter to 
the Boartl of Trade, and the Board of Trade will thereupon a])point some lit 
person to be trustee of the bankrupt’s property and will certify the ap|)()int- 
ment. But this does not 2)reclude the creditors from afterwards a])pointing 
f) trustee of their own choice and they may at any time a})p()int a trust(‘e, 
and on the ajqjointment being certified by the Board of Trade, the truste(^ 
so appointed will supersede the trustee aiqminted by tin*. Board (/). When 
the aj)2)ointment of a trustee has been certified he becomes an oflicer of the 
Court, and all the j^perty of the bankrupt wherever situates becionu's vesf-ed 
in him. The duties of a trustee are to realise the pro2)erty of the bankrupt 
and to distribute it amongst his creditors (?/). 


(.s) li-A., 1014, MS. 72, 7'.i and 74. (u) RA., 1011, s. IS, r/ mj. 

(t) B.A., 1014, s. 10. 


Paras. 

184,185 
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PARTH- 

PEirnON AND ORDER OF ADJUDICATION. 

Prov. I. A., S8. 7, 943, 19, 24, 25, 27. 

Paras. 186. Power to adjudicate (s. 7).— This part of the Lecture is 
186, 187 confined to insolvencsy petitions under the Provincial Insolvency Act and 
the hearing of such petitions. Before dealing with this subject it is neces- 
sary to consider the power of Courts exercising insolvency jurisdiction 
under the Provincial Insolvency Act and the restrictions on their jurisdic- 
tion. Subject to the conditions specified in this Act (a), if a debtor conunits 
an act of insolvency, an insolvency petition may be presented either by a 
creditor or by the debtor, and the Court may on such petition make an 
order, called an order of adjudication, adjudging him an insolvent. The 
presentation of a petition by the debtor is deemed an act of insolvency, and 
on such petition the Court may make an order of adjudication. 

( 

The two essential conditions to be fulfilled before an order of adjudi- 
cation can be made are, first, that there must be a debtor within the meaning 
of the insolvency law, and, secondly, that there must bo an act of insolvency 
done or suffered by the debtor. An order of adjudication can only be made 
on a petition. It may be a petition presented by a creditor called the peti- 
tioning creditor, or by the debtor. A petition is the first step in insolvency 
proceedings leading up to adjudication. The acts of insolvency available 
to a creditor are specified in sec. 6 of the Provincial Insolvency Act. In 
the case of a debtor’s petition, the presentation of the petition is deemed 
an act of insolvency. The petition must be presented to a Court which has 
insolvency jurisdiction. There are, however, certain restrictions which 
are placed upon the jurisdiction of the Court to make an order of adjudi- 
cation. They are set out in sec. 11 of the Act. We proceed to consider 
that section. 

• 

187. Court to which petition should be presented (s. 11).— 

Every insolvenoy petition must be presented to a Court having jurisdiction 
under this Act in any local area in which the debtor ordinarily resides or 
carries on business, or personally works for gain, or if he has been arrested 
or imprisoned, where he is in custody : provided that no objection as to the 
place of presentment shaU be allowed by any Court in the exercise of appellate 
or revisional jurisdiction unless such objection was taken in the Court by 
which the petition was heard at the earliest possible opportunity, and unless 
there has been a consequent failure of justice. 


(a) See ss. 9 and 10 of the Proy. 1. A. 
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188, Local jurisdiction.—’Sec. ll defines what may be called Parat* 

the local jurisdiction of Provincial Insolvency Courts. The proviso Igg, 189 
to the section is a reproduction muiatis mutandis of sec. 21 of the Code of 
Civil Procedure, 1908. An insolvency petition under this section can only 
be presented to a Court having jurisdiction in any local area (a) in which 
the debtor ordinarily resides, or (b) carries on business, or (c) personally 
works for gain, or (d) is in custody. If he resides in one place and carries 
on business in another, a petition may be presented against him in either 
place or in both, and he may be adjudged insolvent by the Court having 
jurisdiction in each of those places. So also if he carries on business in two 
places. The place where the debt is incurred is immaterial if tlie debtor 
is subject to the jurisdiction of the Court (6). Nor does it make any 
difference if the majority of his creditors ate outside the jurisdiction of the 
Court. It is also immaterial where his property is situated ; the reason is 
that “property is not an essential for constituting bankruptcy” (c). 


189, “ Ordinarily resides,” — The word “ residence ” is an elastic 
word, and whether it is used in a particular Act or in a particular 
section in a narrow or more extended meaning is to be determined according 
to what the Court believes to have been the intention of the legislature in 
framing the provision in which the word occurs (d). The word “ residence ” 
denotes the place where a person eats, drinks and sleeps ; the mere fact, 
therefore, that a person owns a house in a place does not constitute that 
house his residence (c). 

The residence contemplated by the section need not be permanent or 
continuous. It may be temporary, but it must be hona fide. If a person 
abandons his last residence and goes to another place with the hona fide. 
intention of residing there, he will be deemed to reside in that jilace within 
the meaning of section 11. In such a case the duration of his residence 
is immaterial. A temporary residence, however, at a place with 
the sole object of taking the benefit of the Act is not residence within the 
meaning of the section (/). Occasionally staying with a friend or a relation 
at a certain place does not constitute that place a residence {g). The section 


(b) See Ex parte Pascal (1876) 1 Ch. 

D. 609. 

(c) Morgan v. Knight (1864) 33 L. J. C. 

P. 168, (1864) 15 C. B. (N. S.) 
669, 143 £.R. 947. 

(d) Mahomed Shuffli v, Ldldin Abdulla 

(1879) 3 Bora. 227, 22d; JShri 
Oosvami v, Shri Ooverdhan Lalji 
(1890) 14 Bom. 641, 647; 

Anilbala v. Dhirendra (1920) 
32 Cal. L. J. 314, 67 I. C. 768. 

(c) JB. V. North Curry (1825) 4 B. & C. 
953, 107 E. R. 1313 ; Kumud Nath 
Roy Chowdhury v. Jotindra Nath 
Chotodhury (1911) 38 Cal. 394, 9 
T n ifiQ. /iQefi\ in 


Bom. L. K. 84, at pp. *86-86. 

(/) In the matter of F. De Momei (1894) 
21 Cal. 634 ; Eheikh Abdul Rezak 
V. Basiruddin Ahmed (1911) 17 
C. W. N. 406, 14 I. C. 980; 
Lakshminarayana Aiyar v. 
Suhratnania Aiyar (1923) 45 M. 
L. J. 129, 73 1. C. 74. (’23) A. M. 
585; In the matter of Tariney 
Churn Ooho (1873) 11 Bong. 
L. R., App. 26 ; Periya Karuppan 
Chettiar v. Angappa Chettiar, 
(’26) A. M. 483, 86 I. C. 229. 

(g) Madho Pershaud v. A, L, Walton 
(1913) 18 C. W. N. 1060, 1051, 20 
T r. «7n 
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Paras. “ ordinarily resides ” and not merely “ resides ” (h). A visitor, thcre- 

189-192 fore, to a place, is not “ ordinarily resident in that place (^). A debtor 
may reside at two places, and in that case an insolvency petition may be 
firesented by or against him in both places and he may be adjudged insolvent 
simultaneoiifcly in both places (j). See para. 142 above, 

190. “ Garries on business.’’ — Any occupation for the purpose 
of making profits is business ” (k). A person does not cease to carry on 
business merely because he undertakes no new business. If the business debts 
remain un{)aid and outstandings have to be recovered, he will be deemed to 
carry on business within the meaning of section 1 1 (/). The business 
need not be carried on by the debtor in person ; it may be carried on through 
an agent. When, however, it is a question of “ working for gain,” the work 
must be one done by him personally. 

191. Custody within jurisdiction.— it is sufficient to give the 
(!,'ourt jurisdiction under this section if the debtor is either under 
arre^it or is imprisoned at the time of the presentation of the petition. It 
is not necessary that he should have been both arrested ami imprisoned. 

Though the attachment of a debtor’s projierty is one of the faftts which 
entitles him to present an insolvency petition (m), the mere fact that the 
property attaiihed is situate within the jurisdiction of the Court to which 
a petition is presented will not give jurisdiction to that Court to entertain 
the petition. Jt is necessary that the debtor should be residing or carrying 
on business within the jurisdiction or that some one of the other conditions 
laid down in the present section should be complied with. 


191A. Jurisdiction and burden of proof.— The burden lies on 
the petitioner to show that the Court to which the petition is jiresented has 
jurisdiction to entertain it (n). v 

192. Where petition presented to a wrong Court.— The 

proviso to the section is taken almost verbatim from sec. 21 of the Code 
of Civil Procedure, 1908. There was no such provision in the Provincial 
Insolvency Act, 1907. In the absence of any such provision it. was held in a 
Calcutta case that if a petition was presented to a wrong Court and an order 
of adjudication was made on the j)etition, the Appellate Court was bound 
to entertain the objection and set aside tlie adjudication, even if no objection 
to the place of presentment was taken in the Court which made the order. 


{h) Madho Pershaud v. A. L. Walton 
(191.3) 18 C. W. N. 1060, 1051, 20 
1. C. 370. 

. (i) Re. Krskine ( 1893) ] 0 T. I.. U. 32. 

(j) Kani Ayer v. Official Receiver^ 
Tavjore, 93 I. C. 914, (’26) A. M. 
228. Sue Prov. I. A., s. 36. 

(ik) Re A Debtor (1927) 1 Ch. 97. 


(/) Ookuldoss Govardhandoss v. Parry 
and Co, (1925) 48 Mad. 795, 91 
1. C. 127, (’26) A. M. 1249. 

(m) Prov. I. A., a. 10 (1) (c). 

(n) Re Erakine (lsi»3) 10 T. L. R. 32; 

Madho Perahaud v. A. L. Walton 
(1913) 18 C. W. N. 1060, 20 1. C. 
370. 
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It was also held in that case that the provisions of sec. 21 of the Code of Para. 192 

Civil Procedure, 1908, which relate to suits did not apply to insolvency 

petitions (o). It was to supersede this decision that the proviso was added to 

this section. The result is that no objection to the pla(;e of presentment will 

nftw be allowed in appeal or revision unless it was taken in the Court by 

which the petition was heard at the earliest possible opportunity mvl 

unless there has been a consequent failure of justice (p). 

(o) Madlu) Pershaud v. A, L, Walton (p) Perhja Karuppan Chettiar v. 

(1013) 18 C. VV. N. 1050, 20 Antfappa Chettiar {'2Sy) A. M. 483, 

l.C. 370. 8(M.C. 220. 
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L-CREOrrOR’S PETITION. 

Paras. 193. Conditions on which creditor may petition (s. 9).— 
ISS-'ISS Assuming an act of insolvency to have been committed, and assuming 
that it is committed by a person who is a ** debtor ” within the meaning of 
the Act (q), none the less a creditor is not entitled to present a petition 
against the debtor unless certain additional conditions are fulfilled. The 
conditions which must be fulfilled before a creditor may petition under the 
Provincial Insolvency Act are the same as those laid down in sec. 12 of 
the Presidency-towns Insolvency Act. These have already been considered 
in paragraphs 148 to 156 above. 

194. Petition to be in writing and verified (s. 12).*— Every 
creditor’s petition must be in writing and must be signed and verified in 
the manner prescribed by the Code of Civil Procedure, 1908, for signing 
and verifpng plaints. The rules as to the signing and verification of plaints 
are contained in 0. 6, rr. 14 and 15, of the Code of Civil Procedure, 1908. 
As to amendment of petition, see para. 158 above. 

195. Contents of creditor's petition [s. 13 (2)].— Every petition 
presented by a creditor must contain the following particulars, namely : — 

(a) the place where the debtor ordinarily resides or carries on business 
or personally works for gain, or, if he has been arrested 
or imprisoned, the place where he is in custody ; 

(b) the act of insolvency committed by the debtor and the date 
thereof ; and 

(c) the amount and particulars of his pecuniary claim against the 
debtor. 

196. Admission of petition (S. 18).—The procedure laid down 
in the Code of Civil Procedure, 19Q8, with regard to the admission of plaints 
must, so far as it is applicable, be followed in the case of a petition. The 
rules as to admission of plaints are laid down in 0. 4, r. 1, and 0. 7, r. 9, of 
the Code. 

197. Fixing of date for hearing (s. 19).— Where a creditor’s 
petition is admitted, the Court is required to make an order fixing the 
date for hearing the petition. Notice of the order should be given in such 
manner as may be prescribed by the Rules framed under the Act (r), and 
the notice must also be served on the debtor. 

198. Facts to be proved at the hearing of creditor’s petition 
[s. 24 (1)]. — ^At the hearing the Court will require proof of the following 
matters, namely, — 

(1) That the creditor is entitled to present the petition ($). One 
of the conditions necessary to entitle a creditor to present an 

(q) See Joffan Nath v. Jiam Saran (’29) 360, 93 I. C. 903. 

A. L. 239, 116 L C. 419. («) Prov. I. A., s. 9. 

(f) Darrah v. FazcH Ahmad (’26) A.L. 
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insolvency petition against a debtor is that the debt owing Paras, 

to him by the debtor amounts to Rs. 500. If the debtor denies 198>«201 

that he owes any debt to the creditor or that the debt 
amounts to Rs. 600, it is for the Insolvency Court to inquire 
^ into the matter, and it should not refer the creditor to a suit 

to establish the debt (<). 

(2) That the debtor, if he does not appear, has been served with 

notice of the order admitting the creditor’s petition. 

(3) That the debtor has committed the act of insolvency alleged 

against him. If the debtor himself admits that he is unable 
to pay his debts, the acts of insolvency need not bo closely 
scrutinized (n), 

199. Examination of debtor [ s. 24 (2), (3), (4)].“-At the 
hearing the Court is required to examine the debtor, if he is present, as to 
his conduct, dealings and jjroperty, in the presence of such creditors as 
appear at the hearing, and the creditors have the right to question the 
debtor thereon. The Court must, if sufficient cause is shown, grant time 
to the debtor or to any creditor to produce any evidence which appears to 
be necessary for the proper disposal of the petition. A memorandum of 
the substance of the examination of the debtor and of any other oral 
evidence given is to be made by the Judge, and it will form part of the 
record of the case. 


200. Scope of the examination. — If the debtor is present in Court 
there is an obligation on the Court to examine him. Failure to examine 
him vitiates the order of adjudication (t;). From this it does not follow 
that every matter which forms the subject of the debtor’s examination 
must bo decided before an order of adjudication is made. It is not for 
the Court to decide before an order of adjudication is made whether the 
debts stated in the petition are real debts {w) or whether the debtor has 
made a true and full disclosure of his property in the petition (x), or 
whether he has fraudulently transferred his property {y). These are matters 
which ought to be inquired into at the hearing of the application for his 
discharge. See para. 209 below. 

201. Dismissal of creditor’s petition Is. 25 (1)].— If the creditor 
does not satisfy the Court (1) that he is entitled to petition (z), (2) that the 
notice of the order admitting the petition has been duly served, and (3) that 


{t) Chetty Firm v. Maung Aung Bmni 
(’23) A. B. 21, 68 I. C. 885. 

{u) Ramaaami y. Narayanaaami (’25) 
A. M. 483, 86 I. G. 229. 

(v) Qangadaa y. Percival (’27) A. C. 
32, 97 I. G. 792 ; Ananta Kumar 
y. Sadhu Charan (’26) A. G. 234, 
87 L G. 751. 


(to) Jeer y. Bengaaami (1913) 36 Mad. 
402, 12 I. G. 618. 

(s) Laxmi Bank^ Limited, Poona v, 
Ramokandra (1922) 46 Born. 757, 
67 I. G. 238; (’22) A. B. 80. 

{y) Ghulam Husain v. Rameswar Das 
(’27) A. L. 108, 99 1. 0. 524. 

(z) Prov. I. A., a. 9. 
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Paras. 

201-205 


the debtor has coniinitted the act of insolvency alleged against him, the 
petition will be dismissed. Even if these facts are proved, the Court 
will dismiss the petition if it is satisfied by the debtor that he is able to 
])ay his debts, or that for any other sufficient cause no order ought 
to be made. 


201A. Dismissal of creditor’s petition and res judicata — The 
dismissal of a creditor’s petition under O. 9, r. 2, of the (^ode of Civil 
Procedure, 1908, for default in jiayinent of proc.ess-fees does not operate as 
res judicata so as to bar a subsequent petition on the same facts (a). 


202- Debtor as a witness. — As regards proof of the j)etitioning 
creditor’s debt, the debtor himself may be called by the creditor as a witness 
and he may be required to produce his books for the purpose of proving the 
allegations in the petition. Sec the cases cited in para. 160 above. 


203. Inquiry into consideration for debt.- The Court has 
the ])ower to inquire into the consideration for the debt, even if the debt is 
a judgment-debt. This subjet^t has been discussed in para. 161 above. 

c 

204. Dismissal of creditor’s petition if service of notice 
on debtor not proved. — If the debtor does not appear at the hearing, the 
creditor must j)rove service on the debtor of the notic.e of the order admitting 
tlie petition. If the Court is not satisfied with the proof of service, the 
petition must be dismissed. Omission to servo the notice is not a 
mere irregularity (6). The noticje must be served in the manner |)res(;rib(id 
for the service of summons in 0. 5 of the (!^ode of Civil Procedure, 
1908. If the debtor resides outside the jurisdiction but has an agent holding 
a general power of attorney to carry on his business within the jurisdiction, 
service of the notice? on the? agent isx^ood service (c). If no notice has be<?n 
served and the debtor is adjudged insolvent, the order of adjudication 
must be annulled. The fac.t that the debtor knew all about the adjudication 
is not equivalent to service of notice (d). 


205. Dismissal of creditor’s petition for sufficient cause.— Tlie 
petition must be dismissed if the; insolvency proceedings are used for the 


inequitable purpose of extortion or 
process of the Court (c). This subject 
166 and 167 above. 


(а) Abdul Aziz v. Habid Mistri (lOlU) 

49 1. C. 229 ; Ohauthmal v. Khem 
Karan Das (’28) A. P. 1 10. 

(б) See NathmuU v. Ooneshfnull (1921) 

34 Cal. L. J. 349, 66 I. C. 886 
(’21) A. C. 106 ; Komara Sami v. 
Oot;iW(1887) llMad. 136; MooU 
ehandy, Sarjoog Pershad (1901) 7 
Cal.L. J. 268. 


f they constitute an abuse of the 
has been discussed in paras. 16.5, 


(c) Kallianji v. The Bank of Madras 

(1916) 39 Mad. 693, 31 I. C. 583. 

(d) Doratswami Chetty v. The Official 

Assignee of Madras (1926) 51 
Mad. L. J. 130, 95 I. C. 446, (’26) 
A. M. 946. 

(e) Ex parte Harsukdas v. Balkissendas 

(1924) 39 Cal. L. J. 612, 83 I. C. 
941, (’24) A. C. 964. 
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206. Order of adjudication on creditor’s petition (s. 27).— If Paras. 

the Court does not dismiss the petition, it shnil make an order of 206, 207 
adjudication. 

207. Publication of order of adjudication (s. 30). ?fotic • 

of an order of adjudication stating the name, add,ress and description of 
the insolvcmt, the date of the adjudication, the p(?riod within which the 
debtor shall apply for hia distdiarge, and tlie Court by which the adjudication 
is made, must be published in the local official Gazettti and in such other 
manner as may be prescribed by the Rules. 
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f 

Paras. 208. Conditions on which debtor may petition [s. 10 (1) A 
206^ 209 debtor is not entitled to present an insolvency petition unless — 

(1) he is unable to pay his debts, arid 

(2) (a) his debts amount to Rs. 500 ; or 

(b) he is under arrest or imprisonment in execution of a decree 
for the j>ayment of money ; or 

(c) an order of attachment in execution of a decree for the 
payment of money has been made and is subsisting against 
his property. 

The conditions necessary to entitle a debtor to present a petition are 
(a) that he is unable to pay his debts and (b) that one of the three facts 
mentioned in clause (2) above exists (/). 


209. The debtor must be unable to pay his debts [s. 24 (1) (a) ].— 
As under the Provincial Insolvency Act, 1^7 (</), so under the Provincial 
Insolvency Act, 1920 (A), a debtor’s petition must contain a statement that 
he is unable to pay his debts. The Provincial Insolvency Act, 1920, however, 
contains a further provision that a debtor is not entitled to presenU an insol- 
vency petition imless inter alia he is unable to pay his debts (i). In other 
words, inability to pay debts is made a condition precedent to the present 
tation of a debtor’s petition. The debtor, however, has not to furnish 
at the hearing of his petition conclusive proof as to his inability to 
pay his debts. He has to furnish only such proof as to satisfy the 
Court that there are prima facie grounds for believing that he is unable to 
pay his debts, and the Court, if and when so satisfied, is not bound to hear 
any further evidence. The Court is not required to go into an elaborate 
inquiry as to the validity or otherwise of the debts. It is sufficient if the 
Court is satisfied that there are prima fade grounds for believing that 
the debtor is unable to , pay hjs debts ( j). If the debtor deposes 
to his inability to pay his debts and his evidence is not disbelieved, the 
Court should not refuse to make an order of adjudication because he has 
not called independent evidence to prove his inability to pay his debts (A). 
If there are priina facie grounds for believing that ho is unable to pay his 
debts, the Court should not hold an inquiry for the purpose of determining 


(/) Prov. I. A., s. 25 (2) ; Gobind 

Prasad v. Kiahun Lall (’24) 

A. P. 166, 69 I. C. 622. 

(g) S. 11(1) (a). 

(h) S. 13(1) (a). 

(i) A petition presented under the 

Act of 1907 should be disposed 
of under that Act, and not under 
the Act of 1920, though it is 
heard after the latter Act came 
into force ; Mohiruddin v. Oayan 
Nath (1929) 33 C. W. N. 221, 
(’29) A.C. 315. See also Kali 
Kumar Dos v. Oopi Krishna Ray 
(1911) 16 C. W. N. 990, 12 1. C. 48. 


{j) Prov. I. A., s. 24 (1) (a); Mul 
Singh V. Ram Singh (1924) 6 
Lah. L. J. 306, 89 I. C. 326, (’24) 
A. L. 724 ; Manindra Naih Roy v. 
Rasik Lai, (’27) A. C. 69, 97 I. C. 
463 ; Lakshminarayana Aiyar v. 
Subramania Aiyar (1923) 46 Mad. 
L. J. 129, 73 I. C. 74, (’23) A. M. 
686 ; Ram Rattan v. Nathu Ram, 
(’29) A.L. 87, 109 LC. 662; 
Moti Ram v. Kewal Ram (’28) 
A. L. 202, 105 I. C. 569, 9 Lah. 
L. J. 660. 

(k) Bholai Karaim v. Desai (1925) 
100 1. C. 1004, (’27) A. R. 329. 
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whether some of the debts mentioned in his petition are real debts (l)^ or 
whether there has been fraudulent concealment of his property, or whether 
he has transferred his property benami to defraud* his creditors. These are 
matters to be dealt with upon the debtor’s application for his discharge (m). 
But the petition must be dismissed if the Court has reasons to believe that 
all or almost all the debts are fictitious (ml). The fact that the debtor’s 
father is a rich man (n) or that he has a chance of succeeding as heir to a 
rich parent or relation (o) are matters absolutely foreign to the inquiry. 

The burden of proving that the debtor is unable to pay his debts lies 
on the debtor (p). If the debtor fails to make out a prima facie case, the 
petition must be dismissed (g). 

The expression “ unable to pay his debts ” means that the market 
value of the realizable assets is less than the total amount of the debts (r). 
If the petition itself shows that the assets exceed the liabilities, the debtor 
must show that the assets, if realized, would be less than the liabilities ; 
otherwise the petition should be dismissed (a). It is the value of the assets, 
if realized, which is the determining factor, and not their value on pai)er (t). 
The fact that the only property to which the petitioning debtor is entitled 
is his share in the joint family property of which he cannot, under the Hindu 
law, enforce partition during the life-time of his father, is no ground for 
holding that the debtor has no property available for payment of his credi- 
tors. His interest in the property is alienable notwithstanding the restric- 
tion, and its value must be taken into consideration in determining whether 
he is unable to pay his debts {tl). Further, lands cannot be said to have no 
market value because they are inalienable by statute except upon certain 
conditions, without the previous consent of the landlord (w), or except 
to a certain class of persons (v). 

The petition should not be dismissed merely because upon a nice cal- 
culation of the value of the assets it might bo possible to hold that the 

(Q Narayanappa v. Bheemappa (1920) (y) Moti Ram v. Kewal Ham (’28) 
92 I. C. 641, (’26) A. M. 494; A. L. 202, 105 I. C. 669, 9 Lah. 

Uday Chand Haiti ^ . Bam Kumar L. J. 560. 

Khara (1910) 16 C. W. N. 213, 7 (q) Prov. I. A., s. 25 (2). 

I. C. 394. (f) Ponnuaami CheMy v. Narasimma 

(m) Keramat Ali v. Baida Nath (’26) (1913) 25 Mad. L. J. 545, 21 

A. C. 965, 96 I. 0. 297 ; Bhagirath I, C. 293; Jowalla Nath v. Parbally 

V. Mt. Jamuni (’27) A. P. 188, ^t6i(1887) 14 Cal. 691; Baldeo 

101 I. C. 446 ; Narayan Miatri v. Daa v. JSukhdeo Das (1897) 19 

Ram Das (1928) 7 Pat. 771, All. 125; Perianambi v. Naia^ 

111 LC. 647, (’28) A. P. 477; simha (1929) 113 I.C. 290, (’28) 

Rasul Baksh v. Gulab Rai (1929) A.M. 1193, 56 Mad. L. J. 697. 

4Luck.52, 113I.C.20,(’29) A. O. («) Moti Ram v. Kewal Ram (’28) 
371 ; Perianambi v. Narasimha A. L. 202, 105 I. C. 669, 9 Lah. 

(1929) 66Mad. L.J. 697, 113 LC. L. J. 560; Dad Khan v. 

290, (’28) A.M. 1193; Chaudhari Chandi Ram (’25) A. L. 630, 

Rasul Bakhsh v. Gulab Rai (1929) 89 I. C. 585. 

4Luck. 52, 113LC.20, (’29) A.O. (<) Ram Rattan v. Nathu Ram (’29) 
371. A. L. 87, 109 I. C. 662. 

(ml) Perianambi v. Narasimha (1929) (<1) Bhagirath Lai v. Kanwal Narain 

113 LC. 290, (’28) A. M. 1193, (1929) 11 Lah. L.J. 490. 

56 Mad. L.J. 697. (u) Barkai AH v. Gurditta (1926) Punj. 

(n) Thakar Singh v. Hardi Singh (’28) L. K. 422, 423. 

A.L. 237, 106 I. C. 574. (v) Moti Ram v. Kewal Ram (’28) 

(o) Qhulam Haider y. Durga Das (’27) A. L. 202, 105 I. C. 669, 9 Lah. 

A. L. 136, 99 1. C. 7. L. J. 560. 


Para. 

209 
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VciJvui of the asi*ets exceeds the amoiitit of liabilities (w). Whati;ver the 
order of the Court intiy be, the Court should in each case record the reasons 
for its finding (.r). 

Wh(?re a debtor against whom an insolvency petition is presented alleges 
that he is able to pay his debts, and to show his ability to pay the debts 
deposits in Court the amount of the petitioning creditor's debt under protest, 
the petitioning creditor is not entitled to withdraw the amount 

Sec. 10 of the Provincial Insolvency Act, 1920, lays down that a debtor 
sliall not be entitled to present an insolvency ])etition, unless he is unable 
to 'pay his debts. All that was required by the Provincial Insolvency Act 
(s. II), 1907, was that the petition should contain a statement that the debtor 
was unable to pay his debts. Under that Act inability to pay the debts was 
not a condition precedent to the presentation of the petition as it is under the 
Act of 1920. It was accordingly held under that Act by Jenkins, C.J., 
that a debtor’s petition cannot be dismissed on the ground tliat he (*ould 
not satisfy the Court that he was unable to pay his debts (y). On the other 
hand, it was held by Macleod, C. J., that the Court had the j)ower even under 
the Act of 1907 to dismiss the petition if the Court was satisfied either on 
the face of the proceedings or on a representation of the opposing creditor 
that the statement in the petition tliat the debtor was unable to ])ay his debts 
Avas not correct, and that there was no material difference in this respcjct 
between the Act of 1907 and that of 1920 (z). It is submitted that the 
view taken by Jenkins, C.J., is correct. It is also submitted that the Act 
of 1920 has made a change in the law, that inability to pay debts is now a 
condition precedent to the presentation of a debtor’s petition, and that 
the Court is obliged under the Act of 1920 to dismiss the petition if that 
condition is not complied with, thus exer<;ising a power which it had not 
under the Act of 1907 (a). The object of the change was to prevent the 
abuse of the debtors filing their petitions as a method of evading liability 
of arrest in execution of decrees against them (6). It is by no means cc^rtain 
that the object has been attained, having regard to the limitations imposed 
upon the powers of the Court as to the scope of inquiry. It is not suggested 
that the Court should have larger powers, of inquiry at this stage, but it is 
merely stated that the change in the law has been fruitful of considerable 
litigation without producing any appreciable advantage for the creditors 
as could be seen from tlie large mass of cases cited in this paragraph. 

210. Debts must amount to Rs. 500. -This subject has been con- 
sidered in para. 172 above under the same heading. 

{w) Mul ^iingh v. Jtam Singh (1925) 570. C’oin]>are s. 351 of the Code 

0 Lah. Jj. J. 300, 89 1. C. 325, of Civil Prooediire, 1SS2, and aoo 

(’24) A. L. 724 ; Ainir Chand Jowallu Nath v. Parbatly liihi 

Mahesh Das V. Bhag Singh {\^)2H) (1887) 14 Cad. 691; Mehr 

10 Lah. L. J. 493, 114 1. O. 54, Singh v. Daya N and College {IQIH) 

(’29) A. I.. 49. Punj. llec. No. 27, i>. 106, 44 

{x) Mathura Ram v. Baldeo Ram (’24) I. C. 850. 

A. A. 800, 80 1. 0. 21. (z) Laxmi Bank, Limited, Poona v. 

{x\) Ko Manng Qyi v. P. L, M. Chetlyar Ramctuindra (1922) 46 Bom. 757, 

Firm (’29) A.R. 338. 07 1. C. 238, (’22) A. B. 80. 

(y) Kali Kumar Das v. Qopi Krishna (a) Oobind Prasad v. Kishun Lall (’24) 

Ray (1911) 15 C. W. N. 990, 12 A. P. 106, 69 I. C. 622. 

I. C. 48 ; Bidhnta Din v. Jagannath (b) Mathura Ram v. Baldeo Ram (’24) 
(1912) 9 All. L. J. 099, 14 1. C. A. A. 800, 801, 80 I. C. 21. 
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211. Arrest or imprisonment of debtor.— The arrest or 
imprisonment must be subsisting at the time of the presentation of the 
petition (c). It is sufficient if the debtor is under arrest ; it is not necessary 
that he ahould also be in prison. 

. 212. Attachment of debtor’s property in execution of 
decree. — The property attached must be the debtor s property (d). The 
attachment must be in execution of a decree for the payment of money, 
and it must be subsisting at the time of the presentation of the petition (e). 
An attachment before judgment is not an attachment in execution of a 
decree (/). 


213. Petition by debtor whose adjudication has been 
annulled for failure to apply for discharge. [ s. 10 (2)1.— 

Every order of adjudication must s|)ecify the period witliin which the 
debtor must apply for his discharge. The Court- may, if sufficient cause 
is show n, extend the period (q). If the debtor does not apply for his discharge 
w'ithin the period spec.ified by the Court, the order of adjudication must 
be annulled (A). 

A debtor in respect of wliom an order of adjudi(;ation whetlier made 
under tins Presidency-towns Insolvency Act or iinde^* this Act has been 
annulled,* owing to his failure to apply or to prosecute an application for 
his discharge, is not entitled to present an insolvency petition without the 
leave of the Court by which the order of adjudication was annulled. Such 
(?ourt must not grant leave unless it is satisfied either that the debtor was 
pn^vented by any reasonable cause from presenting or prosecuting his 
application, as the case may be, or that the petition is founded on facts 
substantially different from those contained in the petition on which the 
order of adjudication was made. 

If a‘ petition is presented without i(3ave of the Court by w'hich the 
former adjudication was annulled, and an order of adjudication is 
made upon the petition, the adjudication may be annulled (i). To pn;clude 
the possibility of a debtor snatching an order of adjudication on 
a second j)etition j)resented without the leave of the Court where su(;h 
leave was necessary, the Act provides that every debtor’s p(itition should 
i.ontain a statement w’hether he hfis on any i^revious occasion fib^l a petition 
and whether if an order of adjudication was made, the order was annulled, 
and, if so, on what ground (j). 


The Provincial Insolvency Act^ 1907, did not contain any provision 
for fixing a period within which the debtor must apj)ly for his discharge 
or for obtaining leave of the Court in cases where an order of adjudication 
had been annulled owing to the debtor’s failure to apply for his discharge 
within the time prescribed by the Court, This provision was first 


(c) Jutnai v. Muhammad Kazim Alt 
(1903) 25 All. 204. 

{d) Hariah Chandra Mukherjee v. The 
East India Coal Co., Ld. (1912) 
16 C. W. N. 733, 14 I. C. 676. 

(e) See Jumai v. Muhammad Kazim AH 
(1903) 26 All. 204, 206. 


(/) Makhan Lai v. Oulzari Mai (1884) 
6 All. 289. 

(g) Prov. I. A., s. 27. 

Ih) Prov. I. A., ». 43 (1). 

(t) Prov. 1. A., B. 35. 

{j) Prov. I. A., 8. 13 (1) (f). 


Paras. 

211-213 
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Paras, introduced by the Provincial Insolvency Act, 1920, the object being to 

213*215 compel the debtor to apply for his discharge so that his malpractices, if any, 

should be investigated, and if he did not so apply, to preclude him from 
presenting a second petition for his adjudication without the leave of the 
Court by which the former adjudication was annulled. This matter is 
discussed fully in para. 175 above. • 

213-A. Petition for adjudication by undischarged insolvent.— 

Sec. 10 (2) of the Provincial Insolvency Act applies in terms to the case 
where an adjudication has been annulled owing to failure on the part 
of the debtor to apply or to present an application for his discharge. 
Where the adjudication has been annulled, the debtor cannot present a 
second petition without the leave of the Court by which it was annulled. 
Where the adjudication has not been annulled, the question arises whether 
the insolvent can present a petition for his own adjudication. It has been 
held in one case that it is not open to an undischarged insolvent to apply 
for a second order of adjudication on a fresh petition (X;). This subject is 
discussed in para. 181A above. 

214. Petition to be in writing and verified (s. 12).— Every 

debtor’s petition must be in writing and must be signed and verified 
in the manner prescribed by the C^e of Civil Procedure, 1908, for signing 
and verifying plaints. The rules as to the signing and verification of plaints 
are contained in 0. 6, rr. 14 and 15 of the Code. 

215. Contents of debtor’s petition [s. 13 (1)].— Every 

petition presented by a debtor must contain the following particulars, 
namely, — 

(a) a statement that the debtor is unable to pay his debts ; see 
para. 209 above ; 

(b) the place where he ordinarily resides or carries on business 
or personally works for. gain, or, if he has been arrested or 
imprisoned, the place wlh^re he is in custody ; 

(c) the Court (if any) by whose order he has been arrested or 
imprispned, or by which an order has been made for the 
attachment of his property, together with particulars of the 
decree in respect of wMch any such order has been made ; 

(d) the amount and particulars of all pecuniary claims against 
him, together with the names and residences of his creditors 
so far as they are known to, or can by the exercise of reason- 
able care and diligence be ascertained by him ; 

(e) the amount and particulars of all his property, together with — 

(i) a specification of the value of all such property not 
consisting of money; 

(ii) the place or places at which any such property is to be 
found ; and 


(h) Ramdcis ▼. Sultan Huaain Khan (’29) A. 0. 149, 116 1. G. 107. 
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(iii) a declaration of Iiis willingnees to place at the disposal Paras. 
of the Court all such property save in so far as it includes 21&'219 
such particulars (not being his books of account) as are 
exempted by the Code of Civil Procedure, 1908, or by 
any other enactment for the time being in force from 
liability to attachment and sale in execution of a decree 
[see Provincial Insolvency Act, sec. 28 (5)]. 

(f) a statement whether the debtor has on any previous occasion 
filed a petition, to be adjured an insolvent, and (where 
such a petition has been filed) — 

(i) if such petition has been dismissed, the reasons for such 
dismissal, or 

(ii) if the debtor has been adjudged an insolvent, concise 
particulars of the insolvency, including a statement 
whether any previous adjudication has been annulled 
and if so, the grounds therefor. 

216. Particulars of debtor’s property and of claims against 
him. — An issue whether the debtor has made a true and full disclosure 
of his property or whether the particulars of claim against him are correct 
is not pertinent at the preliminary inquiry held for considering whether an 
order of adjudication should be made. If the particulars required by the 
section are given, the Court has no power to refuse an order of adjudication 
on the ground that the particulars are not correct (Z). 

217. Admission of petition (S. 18).— The procedure laid down 
in the Code of Civil Procedure, 1908, with regard to the admission of plaints, 
must, so far as it is applicable, be followed in the case of a debtor’s petition. 

The rules as to the admission of plaints are laid down in 0. 4, r. 1, and 0. 7, 
r. 9, of the Code. 

218. Fixing of date for hearing (s. 19) , — Where a debtor’s 
petition is admitted, the Court is required to make an order for fixing a date 
for hearing the petition. Notice of the order is to be given to creditors in 
the manner prescribed by the Rules framed under the Act. 

219. Facts to be proved at the hearing of debtor’s petition 
[s. 24 (1) (a)]* — At the hearing the Court will require the debtor to prove 
that he is entitled to present the petition (m). For the purpose, however, 
of proving his inability to pay his debts the debtor will be required to 
furnish only such proof as to satisfy the Court that there are prima fade 
grounds for believing the same. The Court, if and when so satisfied, is not 
bound to hear any further evidence thereon. This subject is dealt with 
in jmra. 209 above. 

(1) Laxmi Bank, lAmiUd, Poona v. 67 I. C. 238, ('22) A. B. 80. 

Ramchandra (1922) 46 Bom. 757, (m) Prov* !• A., s. 10 (1). 





148 


LECTURE V. 


Paras. 

220.223 


220. Examination of debtor [s* 24 (2), (3), (4)].— At the hearing 
of the jMititionthe Court must examine the debtor, if he is present, as to his 
conduct, dealings and property, in the presence of such creditors as appear 
at the hearing, and the creditors have the right to question the debtor 
thereon. The Court, if sufficient cause is shown, should grant time to the 
debtor or to any creditor to produce any evidence which appears to it to be 
necessary for the proper dis]K)8al of the petition. A memorandum of the 
substance of the examination of the debtor and of any other oral evidence 
given is to be made by the Judge and forms part of the record of the case. 
See para. 200 above. 

221. Dismissal of debtor’s petition (s. 25).— A debtor’s petition 
must be dismissed if the Court is not satisfied with the proof of his right 
to present the petition. The right of a debtor to present a petition depends 
upon the fulfilment of the conditions laid down in sec. 10 (1). For that 
f)urpose he must prove, first, that he is unable to pay his debts, and, secondly, 
one of the three following facts, namely, that his debts amount to Rs. 500, 
or that he is under arrest or imprisonment in execution of a money decree, 
or that an order has been made for attachment of his property and that it 
is subsisting at the time of the presentation of the petition. If both these facts 
are proved, the debtor is entitled as of right to an order of adjudication. 
But if either of these facts is not proved, the petition should be dismissed. 
If the petition is dismissed, the Court should state the specific grounds on 
which it is dismissed (w). See para. 223 below. 

221 A- Dismissal of debtor’s petition and res judicata - -The 

dismissal of a debtor’s petition for default does not operate as res judicata 
so as to bar a second petition on the same facts. Similarly where a 
debtor’s petition is dismissed on the ground that the evidence to prove 
his inability to pay his debts was not sufficient to prove it, the dismissal 
does not operate as res judicata (o). 


222. Order of adjudication on debtor’s petition [s. 27 (1)].- 

If the Court does not dismiss the petition, it shaU make an ord(ir of 
adjudication. The Court has no power to make a conditional order of 
adjudication (ol). 


223. Refusal to adjudicate on debtor’s petition on ground of 
abuse of process of Court. — The question now arises whether, if the 
debtor satisfies the Court that he is entitled to present the petition, in other 
words, if he proves that the conditions which entitle him to present the 
petition, being the conditions laid down in sec. 10, are complied with, a 
Court exercising jurisdiction under the Provincial Insolvency Act has the 


(n) Preonath Roy v. Niharan Chandra 

Sarkar (1912) 15 Cal. L. J. 631, 
16 I. C. 870. 

(o) Hasan Din v. Kirpa Ram (’28) 


A. L. 374, 109 I. C. 86. 

(ol) Sayedgahar AH v. Musammat 
Muaharatan Niseabibi (1930) 9 
Pat. 304. 
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power to dismiss the petition on the ground that the presentation of the Para. 223 
petition is an abuse of the process of the Court. 


Before proceeding further it may be useful to state wliat the law was 
under thje Insolvency Chapter of the Code of Civil Procedun*, 1882. Under 
sec. 351 of that Code the Court could grant an insolvency ap])lication only 
if jit was satisfi(*d that the debtor had not transferred any part of his property 
with intent to defraud his creditors, that he had not recklessly contracted 
debts or giv(;n ah unfair preference to any of his cr(»ditors, and that he 
had not committed any other act of bad faith regarding the matter of the 
application. 

Prior to the decision of the Privy (council in Chhatrapai Sinfjh Dmjai' v. 
Kharay Singh Lachmimm (/>), a case under the Provincial Insolvency Act, 
1907, there was a conflict of oj)inion whether, even if the Court was satisfied 
that the debtor was (Uititled to pnjsent the petition, the Court had })ower undt^r 
the Provincial Insolvency Act, 1907, to dismiss the petition on oth(?r grounds, 
e.f/., that the presentation of the petition was an abust^ of the j)ro(5es8 of tln^ 
Court. In a Madras case it was held that resort to the bankru])tcy laws by 
a debtor for his own convenience in order to have the property adniinisten^d 
through the Court was an abus<? of the process of the Court and should not lx* 
tolerat<d (g). In an Allahabad case it was held that the (vourt had power to 
dismiss the debtor’s petition if it ajipeared on his preliminary examination 
that he was fraudulently concealing his documents or was fraudulently 
understating the amount of his ass(its (r). In a Full Bench case before the 
Allahabad High Court it was said : “We are very far from saying that there 
is no inherent power for the Court by its orders in insolvency matt(?rs to 
pr<?vent an abusl^ of the process of the Court ; and in certain cases it may b(^ 
quite necessary to dismiss a debtor’s own petition to be, adjudicated an 
insolvent. All that is necessary for us to say in the present cast^ is that 
in our opinion the presentation by the debtor of his ])etition in this case 
did not amount to an abuse of the process of the Court ” (s). On the other 
hand, it was held in a serh's of cases that once the Court was satisfied that 
the debtor was entitled to present the petition, the Court had no pow(?r to 
dismiss the p<jtition on the ground that the debtor had made fraudulent 
transfers of his property or that he had recklessly contracted debts or given 
undue preference to some of his creditors (/.), or on the ground that he had 
committed acts of bad faith (w) or concealed his property (v). 


Chhatrapai Singh Dugar^s case, as stated above, was a case under the 
Provincial Insolvency Act, 1907. In that case the High Court of Calcutta 
dismissed the debtor’s petition for adjudication on’ the ground of the debtor’s 


(p) (1916) 44 1. A. 11, 44 Cal. 535, 39 
I. C. 788. 

Iq) Ponnuaami Chetii v. Narasimna 
Chetti (1913) 25 Mad. L. J. 545, 
21 I. C. 293; Jeer v. Rangaaami 
(1913) 36 Mad. 402, 12 1. C. 618. 
(r) Nathu Mat v. District Jvdge of 
Benares (1910) 32 All. 547, 549, 
6 I. C. 870. 

(«) Trihki Nath v. Badri Das (1914) 
36 All. 250. 23 I. C. 4. 

{t) Girwardhari v. Jdi Narain (1910) 


32 All. 645. 7 1. C. 39; Sheikh 
Samiruddin v. Shrimati Kadumoyi 
Dasi (1910) 15 C. W. N. 244, 7 
I. C. 691. 

{u) Uday Chand Maiti v. Ram Kumar 
Khara (1910) 15 C. W. N. 213, 
7 I. C. 394 ; Shaikh Abdul Razak 
V. Basiruddin Ahmed (1912) 17 
C. W. N. 406, 14 I. C. 980. 

(v) Bidhata Din v. Jagannath (1912) 
9 All. L. J. 699, 14 1. C. 670. 
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misconduct in relation to his creditors, though it was proved that the debtor 
was entitled to present the petition. The Court held that it had inherent 
jurisdiction in such a case to refuse to make an order of adjudication on the 
ground that the presentation of the petition was an abuse of the process of 
the Court. This decision was reversed on appeal by the Privy Council and 
it was held that once the conditions which entitle a debtor to present a 
petition for his adjudication are complied with, he is entitled as of right* to 
an order of adjudication. It was also held that misconduct on the part of 
the debtor shodd be dealt with upon the debtor’s application for his discharge^ 
and was not a ground upon which an order of adjudication could be refused. 
In the course of the judgment their Lordships said : “ The dismissal of 
Ghhatrapat’s petition by the District Court does not purport to rest on any 
failure to comply with the express terms of the Act. What was held was 
that the application was an abuse of the process of the Court and so must be 
dismissed. Presumably it was on this ground, too, that the High Court 
dismissed the appeal ; no other reason is indicated. It is to be regretted 
that the Courts in India allowed themselves to be influenced by this plea 
instead of being guided to their decision by the provisions of the Act. In 
clear and distinct terms the Act entitles a debtor to an order of adjudication 
when its conditions are satisfied. This does not depend on the Court’s 
discretion, but is a statutory right ; and a debtor who brings himself properly 
within the terms of the Act is not to be deprived of that right on so trea- 
cherous a ground of decision as an * abuse of the process of the Court.’ This 
case illustrates the peril of this doctrine in India, for what has been treated 
by the Courts below as such an abuse appears to their Lordships in no way 
to merit this censure. It may, perhaps, give rise to a contest for priority 
between competing creditors, but that will be, if necessary, a matter for 
decision hereafter in the course of the insolvency. Be that, however, as 
it may, their Lordships are now concerned only with the debtor’s position ; 
and as to that they are satisfied that he has complied with all the conditions 
specified in the Act, and is entitled as of right to an order adjudging him 
an insolvent. This conclusion, apart from the decision under appeal, is in 
agreement with the current of authority in India, where it has been rightly 
held that the stage at which to visit with its due consequences any 
misconduct of a debtor is when his application for discharge comes before 
the Court, and not on the initial proceeding.” The Privy Council decision 
has been followed in later cases where it has been held that if the Court is 
satisfied that the debtor is entitled to present the petition, the Court has 
no power to refuse to make an order of adjudication on the ground that 
the debtor’s brother being joint with him was not made a party to the 
petition (w), or that the debtor might have been guilty of criminal mis- 
appropriation (x), or on the ground that he has fraudulently transferred his 
property (y). The language of the Provincial Insolvency Act, 1920, is much 
more explicit than that of the Act of 1907. Sec. 10 (1) lays down the con- 
ditions which entitle a debtor to present an insolvency petition. Sec. 25 (2) 
provides that the Court shall dismiss a debtor’s petition if it is not satisfied 


{w) Nat Bam v. Bhagirath Sah (1918) 
40 All. 76. 43 I. C. 160. 

(x) Jagan Nath v. Oanga Dat Dube 
(1919) 41 All. 486, 60 I. C. 192. 


{y) Ram Rakha Mai v. Nazar Mai ( 1918) 
Funj. Keo. No. 62, p. 178, 46 
I. C. 436. 
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as to his right to present the petition. It is quite clear from this section Ptfas. 
that the only case in which the Court can dismiss a debtor’s petition is 223-225 
where it is not satisfied that the conditions laid down in sec. 10 (1) are 
complied. with. Sec. 27 (1) provides that if the Court docs not dismiss the 
petiticMi it shall make an order of adjudication (z). There is no room 
therefore for the dismissal of a debtor’s petition on the ground of abuse of 
process of Court. The Court has not in the case of a debtor’s petition 
the discretion which it has in the case of a creditor’s petition (a). As to 
cases under the Presidency-towns Insolvency Act, see para. 181 above. 

224. Fixinff of time for applyingf for discharge [s. 27 (1) ].— 

While making an order of adjudication the Court must specify in the order 
the period within which the debtor shall apply for his discharge. 

225. Extension of time for applsring for discharge [s. 27 (2), 

S. 43 (1)]. — Sec. 27 (2) provides that the Court may, if sufficient cause is 
shown, extend the period within which the debtor shall apply for his discharge. 

There is no doubt that if the application for discharge is made b^ore the 
expiry of the period originally fixed for applying for discharge, the Court 
may extend the time to apply for discharge. The application for extension 
may be made by the debtor. It may also be made by a creditor as where 
proceedings have been instituted to set aside a transfer by the insolvent as 
fraudulent and the proceedings are pending (b). The power to extend the 
time may also be exercised by the Court suo motu (61). 

Sec. 43 (1) provides inter alia that if the debtor does not apply for an 
order of discharge within the period specified by the Court, the order of 
adjudication sh^l be annulled. There is a conflict of opinion whether if 
the insolvent docs not apply for extension of time within the period originally 
fixed for applying for discharge, the Court has power, after the expiry of 
that period, to extend the time for applying for discharge under sec. 27 (2), 
or whether the Court should refuse to extend the time and annul the 
adjudication. The conflict turns upon the words shall be annulled” 
in sec. 43 (1). It has been held in Oudh (c), following a Patna decision (cl), 
since overruled (c2), that sec. 43 is mandatory and that after the expiry of the 
original period the Court has no power under sec. 27 (2) to extend the time 
for applying for discharge and that the adjudication must be annulled. 

The same view was taken until recently by the High Court of Madras, though 

(z) The relevant seotions of the Prov. Jethaji Peraji Firm v. Kriahnayya 

I. A. 1907, are s. 6 (3), s. 13 (1) (1929) 52 Mad. 648, 654. 

and 8. 16 (1). (61) Rup Singh v. Official Receiver (1929) 

(а) See Prov. 1. A., 1920, s. 26 (1), 10 Lah. 357, 107 1. G. 394, ('28) 

and note the words “ for any A. L. 82. 

other sufBoient oanse” in that (c) Amjad AH v. Mohammad AH 
section. See also Qirwardhari v. (1927) 2 Luck. 757, (*27) A.O. 

Jai Narain (1010) 32 All. 645, 649, 506, i05 I.C. 912 ; Oirja Charan 

7 I. C. 39. V. Sheoraj Singh (*28) A. 0. 376, 

(б) Chettiar v. Maung Myat Tha (*27) 111 I.G. ^3. 

A.R. 136, 100 I.C. 921; Rup (cl) Ram Krishna, Ex parte (1925) 4 
Singh V. The Official Receiver Pat. 51. 

(1928) 10 Lah. 357, 107 LG. (c2) Oopal Ram v. Magni Ram (1928) 

394, (’28) A.L. 82 ; Qanpal v. 7 Pat. 375, 107 LG. 830, (’28) 

Harigir (’29) A.N.11, 113 LG. 357; A.P. 338. 
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Paras. without a note of dissent (d). Those decisions have now been overruled 

225-»22SB by a Full Bench (dl), and brought into line with the Calcutta, Lahore, Patna, 
Nagpore and Sind decisions which hold that sec. 43 is directory, and not 
jiiandatory, and that the Court has power even after the expiry of the 
p(*Tiod originally fixed to extend the time to apply for discharge (e). This 
subject is further considered in para. 351 below. 

There was no provision in the Provincial Insolvency Act, 1907, requiring 
the Court to fix a time within which the debtor should ap^dy for his discharge, 
but this, it has been held, does not preclude the Court where the order of 
adjudication on a petition presented under that Act is made after the Act 
of 1920 came into force, from imposing a condition at the time of making 
the order of adjudicjation that the debtor should apply for his discharge 
within a time to be fixed by the (burt, and that where such a condition is 
imposed and the debtor does not apply for his discharge within the fixed 
])eriod, the Court has power to annul the adjudication under the Act of 
1920 (/*). This decision is of doubtful authority. The Act of 1920 is not 
retrospective and the Court can have no i)ower to impose such a condition 
as it had none under the Act of UK)7 {(f). 

c 

No appeal lies against an order rejecting an ap])li(5ation made under 
sec. 27 (2) for extension of jMjriod for the application for discharge (h). 


225A. Insolvency Rules as to petition — As to Rules under the 
l^rovincial Insolvency Act, see Calcutta Rule 2, Madras Rules IV to VIII, 
Bombay Rules IV to VII, Allahabad Rule 2. 

225B. Insolvency Rules as to adjudication — As to Rules under 
the Provincial Insolvency Act, see Calcutta Rule fi, Madras Rule XXI 
(1) and (9), Bombay Rule XXIV (1), Allahabad Rule 6. 


{d) Chinvapjm Reddy v. Thoma»ii Hcddy 
(I92S) ni Mad. S:i9, J09 f.O. 

TjSI, (’2S) A.M. 295; per Waller, 
J., in Anumgiri v. Kandamvami 
( 24) A.M. 655, S3 T.C. 955 ; per 
Reilly, in Jethfji Peraji 
Firm v. Krishnayya (1929) 52 
Mad. 64S, 661-666. The con- 
trary view was taken by Krish- 
nan, .1., in ArunagirVa case, and 
by Venkatasubba Rao, J., in 
Jethaji Peraji Firm v. Krishnayya 
(1929) 52 Mad. 648, at p. 656, and 
also by Devadoss and Wallace, 
JJ., in Abbi Keddi v. Venkata 
Heddi (1926) 51 Mad, L.J. 60, 
(’27) A.M. 175, 94 T.C. 351. 

(d\) Pallani Goundan v. Official Receiver 
(1930) 58 Mad. L. J. 369, (’:10) 
A. M. 389. 


V (c) Abraham v. Swykias (1924) 51 Cal, 
337, 81 I.(\ 584, (’24) A.C. 777 ; 
Lakhi V. Molar (’25) A.L. 416. 
86 I.O. 115 ; Rup Singh v. Official 
Receiver (1928) 10 Lab. 357, 

107 1. C. 394, (’28) A. L. 82; 
Gojtnl Ram v. Magni Ram (1928) 
7 Pat. 376,107 l.C. 830, (’28) A.P. 
338 [F. B. |; Gnnpal v. Harigir (’29) 
A.N. 11, 113 T.C. 357 ; Saligram 
V. Official Receiver (1926) 91 l.C. 
467, (’26) A.S. 94. 

(/) Kallnkutti v. Puthan (1925) 49 Mad. 
L.J. 595, 91 l.C. 144, (’26) A.M. 
123. 

(g) Mohiruddin v. Qayan Nath (1929) 

33 C.W.N. 221, (’29) A.C. 315. 

(h) In the matter of Ganga Prasad (’26) 

A.O. 186, 92 I. a 266, 
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LECTURE V. 

PART in. 

I.- WITHDRAWAL, CONSOUDAnON, ETC., OF PETITIONS. 


226- Rules relating to insolvency petitions common to both 

Acts- — In the preceding pages an attempt has been made to follow the 
course of ])roceedings from the presentation of an insolvency 2 'etition up 
to the making of an order of adjudication. Intermediate juoccedings, 
however, may be taken by the parties, su^h as the withdrawal of a i)etition 
or the consolidation of ])etitions. The rules as to these are the same under 
both the Acts, and they are considered together. 

227. Withdrawal of petition under both the Acts | F.-t. 1. A., 
s. 13 (8), s. 15 (2) ; Frov. I. A., s. 14] , — No petition, whether presented 
by a debtor or by a creditor, may be withdrawn without the leave of the 
Court (a). Leave to withdraw a creditor’s petition should not be given 
without the Court being first informed of the facts of the case and tin; pro- 
posed terras of withdrawal, so that it may exercise its judgment as to whe- 
ther the case is a proper one for allowing withdrawal. If that judgment is 
exercised properly, it would be wrong to hold that an honest debtor should 
not be allowed to rehabilitate himself in trade by corning to an arrangement 
with his creditor, assuming that there is no extortion on the part of the 
creditor. The arrangement may be one even to pay a fresh debt of increas- 
ed amount. If the arrangement was not induced by extortion or pressuni, 
the fact that the fresh debt is of a larger amount is no ground for refusing 
to dismiss the petition by consent or for refusing leave to withdraw the 
petition (b) 

228. No withdrawal after adjudication.— order of ad- 
judication has been made the (Jourt has no power to give leave to 
withdraw the petition. Once the order is made the debtor becomes an 
insolvent and remains so until the order of adjudication is annulled or he 
obtains his discharge (c). 

There was no yiro vision in the Indian IiLsolvent Act, 1848, for the with- 
drawal of either a creditor’s or a debtor’s petition. In Bombay there was 
a rule framed under that Act (d) which provided for the withdrawal of peti- 
tions but said nothing as to the consequences of withdrawal. The question 
arose in one case (e) wherher an order made by the Insolvency Court on 
the application of the insolvent giving him leave to withdraw his petition 
ff/ter a vesting order had been made amounted to a dismissal of the petition 
by consent so as to revest the property in the insolvent. It was held that the 
order giving leave to withdraw the petition did not amount to a dismissal 
and that the property did not revest in the insolvent. No such question 


(a) Mudappa v. Parameswara (’25) 

A. M. 242, 86 I. C. .303. 

(b) Re Bebro (im) 2 Q, B, 

(c) Re Subrati Janmahomed (191 4) .38 

Bom. 200,20 I. C. 859; Maung 
Myint v. Official Assignee {1925) 


3 Jiang. 313, 90 l.C. 909, (’25) A.H. 
351 ; In the applicalwn of Fleming 
Shaw d? Co. (1916) 35 I. 0. 5.39. ‘ 

(d) It was old Rule 22. 

(e) /faji Sajan v. N, C, Macletd ( 1908) 

32 Bom. 321. 


Paras. 

226-228 
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Pmtm. can arise under the present Insolvency Acts as there can be no withdrawal 
228-230 of a petition after adjudication. 

The Insolvency Court will not recognise any 'private arrangement even 
before adjudication between the petitioning creditor and the insolvent for the 
payment of the petitioning creditor’s debt ( / ). A petitioning creditor is not 
entitled to settle his claim of Court in consideration of his withdrawing 
from further proceedings in insolvency {g). The withdrawal can only be 
with the leave of the Court after the terms are fully disclosed to the Court. 

22d. Consolidation of petitions [P.-t. I. A., s. 91 ; Frov. I. A., 
S. 15], — It is provided by both the Acts that where two or more insolvency 
petitions are presented against the same debtor, or where separate petitions 
are presented against joint debtors, the Court may consolidate the pro- 
ceedings or any of them on such terms as the Court thinks fit. 

The Presidency “towns Insolvency Act also gives power to the Court to 
consolidate proceedings where separate petitions are filed hy joint debtors. 
There is no such provision in the Provincial Insolvency Act. 


229A. Consolidation of petitions against partners [P.-t. I. A., 
S. 97J. — ^Where an order of adju(£cation has been made against one partner 
in a firm, any petition by or against another partner in the same firm must 
be presented in or transferred to the Court in which the proceedings in the 
insolvency of the first partner are being taken and such Court may give 
directions for consolidating the proceedings under the petitions. Thus if one 
partner in a firm is adjudged insolvent by «a Judge of a High Court 
exercising insolvency jurisdiction under the Presidency-towns Insolvency 
Act, and a petition is presented against another partner in the same firm in 
a District Court in the Presidency, the Judge is bound to transfer the 
petition to the High Court and consolidate the proceedings under the 
petitions (^I). 

Where a member of a partnership dies insolvent and an order is made 
for the administration of his estate in insolvency (A), and afterwards the 
surviving partner becomes insolvent, the Court has power to direct the pro- 
ceedings in respect of the two estates to be consolidated (i). 


230. Power to change carriage of petition [P.-t. 1. A., s. 92 ; 
Prov. 1. A., S. 161. — Where the petitioner does not proceed with *due 
diligence with his petition, the Court may substitute as petitioner any other 
creditor to whom the debtor is indebted in the amount required in the 
case of a petitioning creditor. 

If the petitioning creditor after having settled his claim with the debtor 
out of Court or for any other reason does not prosecute his petition for 
adjudication, the act of insolvency committed by the debtor is available to 
any other creditor whose debt amounts to Bs. 500, and the Court may 


(/) Behary Lai Sikdar v. Haraukh Das 
Chahnal (1920) 26 C. W, N. 137, 
61 I. C. 904. 

(g) Be Shivlal Rathi (1917) 19 Boro. 
L. R. 365, 40 I. C. 207. 


Igl) V. A. V. 8. Firm v. Muruganathan 
Chetty (1926) 48 Mad. 614, 86 I.G. 
1031, (’26) A. M. 669. 

(A) See P.‘t. I. A., a. 108. 

(t) Be C, Greaves (1904) 2 K. B.‘493. 
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substitute such other creditor as petitioner (j). In Re Maugham (Jfc), Paras* 
the act of bankruptcy on which the petition was founded was the 230 231 
execution by the debtor of a deed of assignment for the benefit of the * 
general body of his creditors. The petition was dismissed by the Regis- 
trar on the ground that the petitioning creditors had assented to the 
deed. More than three months after the execution of the deed two 
nqp-assenting creditors applied to the County Court Judge to rescind the 
order dismissing the petition and asked that their names might be substituted 
for those of the original petitioning creditors under sec. 107 of the Bankruptcy 
Act, 1883, corresponding to the Indian section now under consideration. 

The County Court Judge made the order, but it was reversed on appeal on 
the ground that he had no jurisdiction to review or rescind the order made 
by the Registrar. In the course of his judgment Cave, J., said : “ The 
petition had been dismissed on October 11, and no one could then present a 
petition founded on the act of bankruptcy constituted by the execution of 
the deed of assignment, as more than three months had elapsed.” This 
case was referred to in Re Maurd (il), which was a case under sec. 105 of 
the Bankruptcy Act, 1883, corresponding to sec. 90 (4) of the Presidency- 
towns Insolvency Act, and the dictum of Cave, J., was approved. That was 
a case where the petitioning creditors’ debts did not come up to the statutory 
amount, and the petition was sought to be amended after three months 
had elapsed from the date of the act of bankruptcy by adding fresh peti- 
tioners, which was not allowed. In a Madras case (J), the petitioning creditor 
did not appear at the hearing and an application was made by another cre- 
ditor for substitution. The application was made three months after the 
date of the act of insolvency, and the applicant’s debt had by that time 
been barred by limitation. The application nevertheless was granted and 
the order for substitution was made. Ramesam, J., observed that the re- 
marks of Cave, J., in Re Maugham were obiter and held that an order for 
substitution could be made even after the expiry of three months from the 
date of the commission of the act of insolvency and oven if the debt of the 
substituted creditor was barred by the law of limitation at the date of 
substitution, provided it was not barred at the date of the presentation 
of the original petition. The same view Lias been taken by the High Court 
of Rangoon (21). The view taken by Ramesam, J., is undoubtedly correct. 

Where in an appeal filed by the debtor against an order of adjudication 
against the petitioning creditors they do not appear at the hearing, the 
insolvent having settled with them, the Court may substitute as respondent 
another creditor whose debt is not ^sputed by the insolvent (m). 

231. Continuance of proceedings on death of debtor 
[P.-t. I. A., S. 93 ; Prov. I. A., S. 17].~-By sec. 93 of the Presidency-towns 
Insolvency Act, it is provided that if a debtor by or against whom an 
insolvency petition has been presented dies, the proceedings in the matter 
shall, unless the. Court otherwise orders, be continued as tf he were alive. 

“ See Re Bristow (1867) L. R. 3 Ch. 110 1. C. 611, (*28) A. M. 608. 

App. 247, at pp. 250-251. (ll) Sathappa v. A. S. Chettyar (’29) 

(k) (1888) 21 Q. B. D. 21, 23. A. R. 201, where fraud also was 

{kl) (1895) 1 Q. B. 194. alleged. 

(0 Venkata Hanumangui Rao v. (m) In matter of Haroon Mahomed 

Qangayya (1928) 51 Mad. 594, (1890) 14 Bom. 189. 
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Para. 231 By sec. J 7 of the Provincial Insolvency Act it is provided that if a debtor 
by or against whom an insolvency jietition has been presented dies, the 
procei^dings in the matter shall, unless the Court otherwise orders, be continued 
6*0 far as may he necessary for the realisation and distribution of the property of 
the debtor. 


There is no substantial difference between the two sections. The object 
of the italicised words at the end of sec. 17 of the Provincial Insolvency Act 
is to make it clear that the proceedings are to be continued for the purpose 
only of realising and distributing the estate of the deceased debtor (n). 


If a debtor dies after an insolvency 2 )etition has been presented, whether 
by or against him, the jiroceedings in insolvency do not abate and they 
may be continued against his estate, unless the Court otherwise orders. In 
England it has been held that where a debtor himself presents an insolvency 
petition, but dies before the order of adjudication, the Court may adjudge him 
bankrupt (o) ; and the same has been held in India (p). Where, however, 
a debtor against whom a creditor’s petition had been presented died before 
service of the j^ctition upon him, the Courts in England held that there was 
no jiower under the corresponding section (sec. 108) of the Bankruptcy Act, 
1883, to disjicnse with service or to order substituted service of the petition, 
and the bankru})tcy proceedings must necessarily be stayed (q). To meet 
this decision it is now provided by the Bankruptcy Rule .159, that if a 
debtor against whom a bankrui>tcy petition has been filed dies before? 
service thereof, the Court may order service to be effected on the personal 
representatives of the debtor or on such other person as the Court may think 
fit. After service of notice on the legal representative the Court can adjudge 
the deceased bankrupt. Similar rules have been made by the High Courts 
of Calcutta, Madras, Bombay, and Rangoon (r), and it has been held 
that if a debtor afjaiast whom a jwtition has been presented dies before 
service of petition the petition may be served on his legal repres(mtati\'e 
and the deceased may be adjudged insolvent (s). 

Where a compounding debtor dies after making default in any [)ayment 
under the comjmsition, he may be revad judged an insolvent under sec. 31 
of the Presidency. towns Insolvency Act or under the corresf^onding sec. 40 
of the Provincial Insolvency Act, as the case may be (t). 


Where a debtor is adjudged insolvent on his own ]M>tition, and the 
creditors a 2 )peal from the order of adjudication, and the debtor di(?s pending 
the appeal, the appeal abati?s on his death, as the “ right to sue ” does not 


(e) lianiathai Anni v. Kanniappa 
Mudaliar ( 1P28) 51 Mad. 495, 502, 
110 T. (.\ 107, (’28) A. M. 480. 

(o) Re Walker (1896) 54 L, T. 682. 

(p) Venkatarama Aiyar v. Official 

Receiver, TinneveJly (1928) 51 
AInd. :J44. 109 I. C. 94 (’28) A.M. 
476. 

(q) Re Easy (1867) 19 Q. «. D. 538. 

(r) As to Rules under the P.-t. I. A., 

see Calcutta Rule 78 ; Bombay 
Rule 64 ; Rangoon Rule 97 (2). 


As to Rules under the Prov. I. A., 
800 Madras Rule Vll ; Bombay 
Rule Vll. 

(s) Ramuthai Anni V. Kanniappa Mud- 
aliar (1928) 51 Mad. 495, 1 10 1. C. 
167, (’28) A. M. 480; Ramesh 
Chandra v. Charu Chamlm (1929) 
34 C. W. N. 445. 

(t) Hardy v. Farmer (1896) 1 Ch. 904; 
Re Krishna Kishore Adhicary 
(1927) 54 Cal. 650, 105 I. C. 90, 
(’28)A.C. 21. 
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survive within the meaning of 0. 22, r. 4, of the Code of Civil Procedure, 
1908 (u). 

232. Power to dismiss petition against some respon- 
dents [P.-t. I. A., S- 96]. — Where there are more respondents than one 
to a petition, the Court may dismiss the petition as to on;> or more of them 
without prejudice to the effect of the petition as against tlio other or others 
of them. 

Thus if a petition founded on a joint act of insolvency is ])re8ented 
against three persons, and it is found that only two have committed the act, 
an order of adjudication may be made against the two, and tin*, petition 
may be dismissed as to the third (e). Though this section does not occur 
in the Provincial Insolvency Act, the same procedure will be followed in 
similar cases under that Act. 

233. Power to stay proceedings [P-t l A., s. 94].- The 

Court may, at any time, for suflicient reason iiiake an order, staying 
the proceedings under an insolvency petition either altogether or for a 
limited time, on such terms and subject to such conditions as the Court 
thinks just. There is no such section in the Provincial Insolvency Act. 
As to the application of this section, see para. 179 above, “ Advertisement 
of order of adjudication.” 

234. Malicious proceedings in insolvency.-- There is no provision 
in the Presidency-towns Insolvency Act such as the one in the Proviiu^ial 
Insolvency Act (para. 235) for compensation for maliciously presenting an 
insolvency jietition (id). In the absence of any such provision the rights of 
the parties will be govciriied by th(i (jommon law. According to the common 
law an a(;tion lies for pr<;s(inting a petition or procuring an adjudication 
falsely and maliciously and without reasonable and probable cause, though 
no special damage or })ecuniary loss be proved (ra). Tin? nuinj fa(;t of 
insolvency imports damage to the credit of the •debtor ; it is a natural 
consequence, and the debtor is entitled to damages for injury to his credit 
and reputation (x). In such an action it must be shown that the petition 
has been dismissed or the adjudication annulled (;y). The judgment of the 
Insolvency Court giving reasons for the dismissal of the petition is 
inadmissil3le in evidence against the creditor in such an action (z). 

235> Compensation where petition frivolous or malicious 
[Frov. I. A., s- 26] . — As an alternative to the common law right of 
action which the debtor has against the creditor for maliciously taking 
proceedings in insolvency (para. 234), the debtor has under sec. 26 of the 


{u) Narain Singh v. Gurbalcsh Singh 
(1928) 9 Lah. 306, 107 I. C. 
281, (’28) A.L. 119. 

(v) See Harish Chandra Mukherjee v. 
The Kast India Coal Co,,Ltd, (1912) 
16 C. W. N. 733, 14 I.,C. 676. 

(vl) See Bombay Rule 76. 

{w) Johnson v. Emerson (1871) L.R. 
6 Ex. 329 ; Quartz Hill Gold 
Mining Co. v. Eyre (1883) 11 


Q.B.I). 674 ; Wyatt v. Palmer 
(1899) 2 Q. B. 106. 

(x) Wilson V. United Counties Hank, 

TM. (1920) A.C. 102, 120 bank- 
niptcy of cuHtomer owing to 
negligence of the bank — suit by 
customer for damages. 

(y) Metrojiolilan Bank v. Pooley (1886) 

10 Aiip. Cas. 210. 

(z) Kiny v. Henderson (1898) A.C. 720. 


Paras. 

231-235 
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Pufas, Provincial Insolvency Act a summary remedy where a creditor’s petition 
235,236 is dismissed under sec. 25 (1) and the Court is satisfied that the petition 
was frivolous or vexatious. In such, a else the Court may, on the appli- 
cation of the debtor, award against orator such amount not exceeding 
Rs. 1,000 as it deems a reasonable dispensation to the debtor for the 
expense or injury occasioned to him the petition and the proceedings 
thereon, and such amount may be revised under sec. 386 of the Code of 
Cnminal Procedure, 1898, as if it were a fine. But an award 
of compensation under this section will bar a suit for compensation in 
respect of such petition and the proceedings thereon. In a case under 
sec. 250 of the Code of Criminal Procedure, 1898, which also provides for 
compensation for false complaints, a Full Bench of the Calcutta High 
Court has held that the word frivolous ” indicates that the accusation 
was of a trivial nature, and the word vexatious ” implies that the accusation 
is one which ought not to have been made in a criminal Court and which 
is intended to harass the accused (a). It would seem that the words 
frivolous ” and “ vexatious ” have the same meaning in this section. If so, 
proof of malice, which is necessary in a common law action for damages, is 
not necessary to entitle the debtor to compensation under this section. All 
that has to be shown is that the petition was either frivolous or vexatious. 


236. Reference of insolvency petition to arbitration.— The 
provisions of the Second Schedule to the Code of Civil Procedure, 1908, 
relating to arbitration, do not apply to proceedihgs in insolvency. The 
Insolvency Court, therefore, haa no power under clause 1 of that Schedule to 
make an order of reference empowering the arbitrators to decide whether 
the debtor should be adjudicated an insolvent on a petition presented by 
him, even if both the debtor and the creditor join in the application for 
the reference (6). 


{a) 


Beni Madhub Kurmi v. Kumud 
Kumar Biswas (1003) 30 Cal. 123, 
120. The decision was under 
s. 250 before it was amended. 
See also P.-t.I.A., s. 30 (2) (g). 


and the Code of Civil Procedure, 
1008, s. 35A. 

(5) Ladha Singh v. Bhag Singh (1015) 
P.R. No. 50, p. 143, 20 I.C. 650. 
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H -INTERIM PROCEEDINGS. 
Presidency-townflQSdlvency Act, s. 16. 

237. Interim receiver (s. The Court may, if it is shown Para. 237 
to 'be necessary for the protection of t^ estate, at any time after the presen- 
tation of an insolvency petition and before an order of adjudication is made, 
appoint the Official Assignee to be interim receiver of the property of the 
debtor, or of any part thereof, and direct him to take immediate possession 
thereof or any part thereof ; the Official Assignee has thereupon such of 
the powers conferrable on a receiver appointed under the Code of Civil 
Procedure, 1908, as may be prescribed by the Rules. 

Powers of interim receiver,— The power to appoint an interim 
receiver is discretionary. It is to be exercised for the preservation of 
the assets between the time of the presentation of the petition and 
the making of an order of adjudication. The High Court also has the 
power to appoint an interim receiver pending an appeal by the debtor from 
an order refusing adjudication (c). The Official Assignee may be 
appointed interim receiver. An interim receiver can only exercise such of the 
powers conferrable on a receiver under 0. 40, r. 1, of the Code of Civil 
Procedure, 1908, as the Court may direct. The debtor’s property, however, 
does not vest in an interim receiver in any case. It vests only in the Official 
Assignee on the adjudication of the debtor. 

(c) Abdvl Razak v. Basiruddin Ahmed I 96 [Prov. I. A., 1907]. 

(1910) 14 0. W. N. 686, 6 1. C. I 
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in.-INTERIM PROCEEDINGS, 

Provincial Insolvency Act, ss. 20, 21, 22, 23. 

Para. 238 238. Interim receiver (8.20).— The Court when making an 

order admitting the petition may, and where the debtor is the petitioner 
ordinarily must, appoint an interim receiver of the property of the debtor or 
of any part thereof, and may direct him to take immediate possession thereof 
or of any part thereof, and the interim receiver will thereupon have such 
of the powers conferrable on a receiver appointed under the Code of Civil 
Procedure, 1908, as the Court may direct. If an interim receiver is not so 
appointed, the Court may make such appointment at any subsequent time 
before adjudication, and the provisions of sec. 20 shall apply accordingly. 
The provisions of sec. 56 which relate to Receivers appointed after an order 
of adjudication has been made apply, so far as may be, to interim 
receivers [s. 66 (6)]. 

. Powers of interim receiver , — ^An interim receiver may be appointed at 

the time of making an order admitting the petition or at any subse- 
quent time before adjudication. The object of appointing aii interim 
receiver is to preserve the assets for the benefit of the general body 
of creditors (d). The interim receiver will have such of the powers conferrable 
on a receiver under 0. 40, r. 1, of the Code of Civil Procedure, 1908, 
as the Court may direct. Thus an interim receiver is not entitled to have 
an execution sale set aside- under the provisions of 0. 21, r. 89, 
by making the deposit required by that rule, unless the Insolvency Court 
has conferred upon him all the powers of an owner under 0. 40, r. 1, of the 
Code (e). Whatever may be the powers conferred upon an interim 
receiver, the property of the debtor does not vest in him as it does in a 
Receiver appointed after adjudicatioh-. under sec. 56 of the Act. The 
Appellate Court also has the power to appoint an interim receiver pending 
an appeal by the debtor from an order refusing adjudication (/). 


The Court has a discretion on a creditor’s petition to appoint an interim 
receiver. In exercising its discretion the Court will have regard to 
the necessity of protecting the estate. Where the debtor is the petitioner, 
the Court “ ordinarily shall ” appoint an interim receiver. The word 
ordinarily ” shows that it is not bound to do so in every case. At the same 
time the word shall ” indicates that unless the appointment is clearly 
unnecessary, the Court is to make it. 


(d) Madhu Sardar v. Khitish Chandra 

Banerjee (1015) 42 Cal. 289, at 
p. 292, 30 1. C. 82. 

(e) Official Receiver, Tanjore v. Sankara 

Aiyar (1926) 60 lifad. L. J. 239, 
93 I. C. 271, (*26) A.M. 367; see 


also Subramania Aiyar v. Official 
Receiver (1926) 60 Mad. L. J. 666, 
93 I. C. 877, (’26)A.M. 432. 

(/) Abdul Razak v. Baairuddin Ahmed 
(1910) 14 C. W. N. 686. 6 I. C. 95. 
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In England an interim receiver may be appointed at any time after the 
presentation of the petition and before the making of a receiving order (9). 238 2^ 
Further, in England what is called a receiving order precedes an order ’ 
of adjudication. A receiving order in England is made under circumstances 
in which an order of adjudication would be made in India (h). It is stated 
in some of the text books that an order appointing an interim receiver in 
India stands on the same footing as a receiving order in England, but this is 
not correct. Decisions bearing on the word shall in sec. 8 of the 
Bankruptcy Act, 1883 [now Bankruptcy Act, 1914, sec. 6] which relate to the 
making of a receiving order on a debtor’s petition, have no bearing on the 
provisions of the Indian section as to the appointment of an interim receiver. 

239. Interim orders against debtor (s. 21).— At the time 
of making an order admitting the petition or at any subsequent time 
before adjudication, the Court may, either of its own motion or on the 
application of any creditor, make one or more of the following orders 
namely : — 

(1) order the debtor to give reasonable security for his appearance 
until finaj orders are made upon the petition, and direct that, in default 
of giving such security, he shall be detained in the civil prison ; 

(2) order the attachment by actual seizure of the whole or any part of 
the property in the possession or under the control of the debtor, other than 
such particulars (not being his books of account) as are exempted by the 
Code of Civil Procedure, 1908, or by any other enactment for the time being 
in force from liability to attachment and sale in execution of a decree ; 

(3) order a warrant to issue with or without bail for the arrest of 
the debtor, and direct either that he be detained in the civil prison until 
the disposal of the petition, or that he be released on such terms as to security 
as may be reasonable and necessary : 

Provided that an order under clause (2) or clause (3) should not be made 
unless the Court is satisfied that the debtor, with intent to defeat or delay 
his creditors or to avoid any process of the Court, — 

(i) has absconded or has departed from the local limits of the 
jurisdiction of the Court, or is about to abscond or to depart from 
such limits, or is remaining outside them, or 

(ii) has failed to disclose or has concealed, destroyed, transferred or 
removed from such limits, or is about to conceal, destroy, transfer 
or remove from such limits, any documents likely to be of use 
to his creditors in the course of the hearing, or ahy part of his 
property other than such particulars as aforesaid. 

(g) B. A., 1914, 8. 8. 1 1914, a. 5 (2) and a. 6 (2). As to 

(A) Aa to where a receiving order may be the ^ect of a receiving or^r, 

made in England, aee B. A., I B.A., 1914, a. 7. 
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Paras When orders may be made . — The power given to the Court under this 

239.240 section to require the debtor to give security for his appearance may be exer- 
cised by the Court even before deciding the question whether the debtor has 
committed the act of insolvency alleged by the petitioning creditor, though 
the debtor has denied that he has committed any such act {i). No or^er 
can be made under sec. 2l after adjudication. 

Olject is to secure debtor^s property , — Under this section the Court may 
(1) order the debtor to give security for his appearance ( j), (2) order the 
attachment of his property by actual seizure, and (3) order a warrant to issue 
for his arrest. The Court may make any of these orders either of its own 
motion or on the application of any creditor. Any of these orders may be 
made at any time between the making of the order admitting the petition 
and the order of adjudication. The object is to secure the debtor’s 
property for the benefit of the general body of creditors in the event of 
adjudication and to secure the attendance of the debtor to obtain information 
from him as to his property. To seize the property of the debtor the Court 
may appoint ah interim receiver under sec. 20 of the Act. If a Receiver 
is eventually appointed under sec. 56, the Court will remove the interim 
receiver. The Court must be satisfied before ordering an attachment or 
arrest that the conditions mentioned in the proviso to the section are 
complied with (Al). 


240. Attachment of debtor’s property (s. 21).— In practice orders 
for the attachment of the debtor’s property are more frequent than 
the other orders mentioned in this section. Property exempted from 
attachment under sec. 60 of the Code of Civil Procedure, 1908, cannot be 
attached by the Insolyency Court. None of this property vests in the 
receiver and none of it is divisible among the creditors [s. 28 (5)]. As to 
what property is divisible among credi^rs and what not, see Lecture VIII 
below, "Insolvent’s property.” Books of account, though exempted 
from attachment under sec. 60 of the Code, may be attached by the 
Insolvency Court. If property is attached under this section as 
the debtor’s property, and it is claimed by a third party, the 
claim should be treated as one made under 0. 21, r. 58, of the Code, 
and the Court is bound to investigate it. It is open to the claimant 
to wait until a Receiver is appointed and has taken some action in respect 
of the property, and then appeal under sec. 68 of the Act, but he is not bound 
to do so. An attachment under sec. 21 is analogous to an attachment 
before judgment and the provisions of the Code of Civil Procedure, 1908, 
apply to such attachment by virtue of the provisions of sec. 6 of the Act (A). 


(Al) Amarsingh v. Imperial Bank ('29) 
A. L. 808. 

(<) Darrah v. Fazal Ahmed (’26) A. L. 
360, 93 I.C. 903. 

(j) As to the liability of a surety for the 
appearance of the debtor and as 


to forfeiture of security, see 
decisions under s. 145 of the C. 
P. C., 1908. 

(A;) Hashmat Bihi v. Bhagwan Dos (1914) 
36 All. 65. 24 I. C. 752. 
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241. Duties of debtor (S. 22). — ^The debtor must on the making Pai*at. 
of an order admitting the petition produce all books of account, and must at 241, 242 
any time thereafter give such inventories of his property and such lists of his 
creditors and debtors and of his debts due to and from them respectively, 

submit to such examination in respect of his property or his creditors, 
attend at such times before the Court or Receiver, execute such instruments, 
and generally do all such acts and things in relation to his property as may 
be required by the Court or Receiver, or as may be prescribed. 

Exercise of fowers under sec, 22. — The power given to the Court 
under this section to require the debtor to give an inventory of his 
property and a list of his creditors and debtors may be exercised by the 
Court even before deciding the question whether the debtor has committed 
any act of insolvency, though the debtor has denied that he has committed 
any such act (/). 

Penally for failure to perform duties, — A debtor who wilfully fails to 
perform the duties imposed on him by sec. 22 is liable to be punished under 
sec. 69 of the Act. 

242. Release of debtor between admission of petition and 
adjudication (S. 23).~-At the time of making an order admitting the 
petition or at any subsequent time before adjudication, the Court may, if 
the debtor is under arrest or imprisonment in execution of the decree of 
any Court for the payment of money, order his release on such terms as 
to security as may be reasonable and necessary. The Court may at any 
time order any person who has been released under this section to be 
re-arrested and re-committed to the custody from which he was released. 

At the time of making any order under this section, the Court must 
record in writing its reasons therefor. 

Debtor must be under arrest or imprisonment, — Under the Provincial 
Insolvency Act, 1907, the debtor got automatic protection from arrest upon 
his adjudication (m). The result was that a dishonest debtor who did not 
want to pay his debts had only to apply for his adjudication, for if in jail he 
got his release forthwith under the Act, and he was practically protected 
from being sent to jail again. To remedy this defect the automatic 
protection which he got under the Act of 1907 was abolished by the 
Act of 1920. At the same time provision was made for the protection of 
honest debtors during insolvency proceedings by enacting a new section, 
being sec. 31. Under that section the debtor may apply for protection from 
arrest and imprisonment after an order of adjudication has been made. 

The section now under consideration provides for release from arrest and 
imprisonment after the admission of the insolvency petition and before the 
making of an Order of adjudication. Two conditions must be fulfilled 

(0 Darrah v. Fazdl Ahmed (*26) A. L. \ (m) . Prov. I. A., 1907, s. 16. 

360, 93 I. C. 903. I 
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Para. 242 before this section can apply, namely 

(1) the debtor must be under arrest or imprisonment ; and 

(2) he must be under arrest or imprisonment in execution of the 
decree of a Court for the pajonent of money. 

The section provides for the release of a debtor who is actually und^r 
arrest or mprisonment. A debtor is not entitled to protection under this 
section he is arrested. The Court has no power under this section to 
make a protection order in anticipation of his arrest pending the hearing 
and final disposal of his petition for adjudication (n). The question still 
remains whether it has inherent jurisdiction to make such an order. 


Inherent power to grant ad interinn protection.— In Ahdul Razak v. 
Basiruddin Ahmed (o), a case under the Act of 1907, a debtor’s petition for 
adjudication was dismissed, and the debtor appealed. Pending the appeal 
one of the creditors applied for a warrant of arrest against the debtor. The 
debtor applied to the appellate Court for an ad interim protection order. The 
Court held that it had inherent power to makethe order under sec. 151 of the 
Code of Civil Procedure, 1908, read with sec. 47 of the Provincial Insolvency 
Act, 1907 (now sec. 5), and it made an order protecting the debtor from arrest 
during the pendency of the appeal. This decision was followed by the 
Madras High Court in a case under the Provincial Insolvency Act, 1920. 
In that case a debtor filed his insolvency petition and applied for an ad in- 
terim protection order before adjudication. The District Court rejected the 
application. The High Court held that the District Judge had inherent power 
to grant the application (p). The attention of the Court does not seem to 
have been drawn to the present section. In another Madras case also 
under the Act of 1920 the High Court refused to grant an ad interim protec- 
tion order before adjudication on the ground that there was no provision 
in the Act for making such an order The question whether the Court 
had inherent jurisdiction was not raised. In a Calcutta case under 
the Act of 1920, the District Court refused to grant ad interim protection 
to the debtor. On an application for revision under sec. 115 of the Code 
of Civil Procedure, 1908, the High Court refused to interfere on the ground 
that the case was not within the scope of that section. The question 
whether the Court had inherent power to grant ad interim protection was 
left open (r). It is submitted that the Insolvency Court has no inherent 
power to make an ad interim protection order in antici^mtion of the 
debtor’s arrest pending the hearing of the petition. The Act provides 
specifically for two cases for the protection of the debtor, being those 


(n) Sinmswnmi Chettiar v. AUji Chun- 

dan (1924) 47 Mad. L. J. 530, 80 
1. C. 938, (’24) A.M. 893. 

(o) (1910) 14 C. W. N. 586, 6 I. C. 95. 

(p) Nallagaiti Otmndan v. Ramana 

Ooundan (1924) 47 Mad. L. J. 783, 
85 I.C. 677, (’25) A. M. 170. 


(q) Sinnarwami Chettiar y. AUji Ooun- 

dan (1924) 47 Mad. U J. 530, 80 
LC. 93S, (’24) A. M. 893. 

(r) Jewraj KharewaUa v. Lalbhai Kal- 

yanbhai ds Co. (1926) 30 C.W.N. 
834, 96 I.C. 131, (’26) A.C. 1011. 
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contained in sec. 23 and sec. 31. No doubt, under sec. 5 of the Provincial Paras. 
Insolvency Act, the Insolvency Court has the same powers as a Court 242,243 
exercising original civil jurisdiction, but this does not import into the Act 
the provisions of sec. 151 of the Code of Civil Procedure, 1908, for 
Sfc. 6 expressly provides that those powers are to be exercised “ subject 
to the provisions of this Act^^' and “the provisions of the Act ” relating to 
protection orders are contained in sec. 31. The Provincial Insolvency Act, it 
is submitted, is a complete code on the subject, and the Court has no power 
to make an ad interim protection order outside the provisions of the Act. 

The decree must he a money-decree passed hy a Court . — The Insolvency 
Court has no power under sec. 23 to release a debtor from arrest unless he 
has been arrested in execution of a decree of a Court for payment of 
money. Accordingly a debtor arrested under the orders of the Manager, 
Encumbered Estates, under the provisions of sec. 10 of the Sind Encumbered 
Estates Act read with sec. 157 of the Bombay Land Revenue Code, for 
arrears of rent, cannot be released from arrest under this section, the order 
of the Manager not being a decree of a Court for the payment of money (.<?). 


Pomr to release debtor from, arrest is discretionary ^ — The Court 
has a discretion under sec. 23 to release a debtor from arrest or 
imprisonment. It is not bound to do so, not even if security is offered 
as a condition for the release. But whether an order for release is made 
or not, the Court is required to record its reasons for the order (/). 


Arrest in execution of another decree , — It would seem that a debtor, 
who is released from arrest or imprisonment in execution of a decree 
for the payment of money, may be arrested again in execution of another 
such decree. The release does not operate as a general prot(»,ction order in 
respect of all decrees. 

243. Insolvencies pending under Provincial Insolvency Act, 
1907. — Under sec. 16 of the Provincial Insolvency Act, 1907, the debtor 
was entitled to protection from arrest and imprisonment on the making 
of an order of adjudication. The immunity from arrest so conferred upon 
an insolvent was a privilege, and it has not been abrogated by the subsequent 
enactment of the Provincial Insolvency Act, 1920. A debtor, therefore, 
who has been adjudged insolvent under the Act of 1907 and who has not 
obtained his discharge, is not liable to be arrested in execution of a decree 
passed against him after the Act of 1920 came into force. He can only be 
arrested under an order of an Insolvency Court in cases where he is liable to 
be arrested under the Act of 1907 {u). 


(«) Ohanahamdas v. Manager, Encum- 
bered Estates (*27) A. S. 123, 99 
I. C. 930. 

(0 Nand Lai v. Nath Mull Srinivaa 
(1924) 3 Pat. 543, 83 I.C. 877, 
(’24) A.P. 669. 


(«) Solayappa v. Shunmugasundaram 
(1926) 50 Mad. L. J. 237, 93 I. 0. 
3, (’26) A. M. 510 ; Radhey Shiam 
y. Hakim Saiyed (’23) A. 0 
36,72 I. C. 911. 
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PART I. 

«• 

EFFECT OF ORDER OF ADJUDICATION. 

1. Vesting of property in Official Assignee or Receiver. 

Para. 244 244. Official Assignee as guardian of public morality.— On 

the making of an order of adjudication the proceedings in insolvency 
assume a new phase. Until adjudication the proceedings are between the 
debtor and the petitioning creditor. The Court is not called upon in 
those proceedings to decide questions other than those arising between 
the debtor and the petitioning creditor. On the making of an order 
of adjudication the State comes on the. scene as represented by the 
Official Assignee. Thenceforth all proceedings come under the control of 
the Insolvency Court. The Official Assignee is the guardian not only 
of the interest of the particular creditors of a particular debtor, bilt also of 
public morality and the interest which every member of the public has 
in the observance of commercial morality. This guardianship the Official 
Assignee exercises under the control of the Court and of the Govern- 
ment (a). In Be A Debtor (b), a debtor, after a receiving order had been 
made against him, applied for an order stapng advertisements and all pro- 
ceedings under the receiving order (r). The application was made with the 
consent of the petitioning creditor and the majority of the other creditors. 
The Registrar made the order but the order was set aside on appeal. In the 
course of the judgment, Collins, L. J.> said : Now, is it right that a gentle- 
man with these antecedents— an uitdischarged bankrupt against whom 
fourteen or fifteen petitions have been filed within the last two years — 
should on the basis of his credit be allowed to raise this money ? I have it 
on his own affidavit that the object of this stay is to enable him to carry 
through this great adventure which he says cannot be carried through with- 
out his assistance ; and that, if he carries it through, he will be put in a posi- 
tion not only of being able to pay his creditors, but of having a large surplus. 
But the whole of that fabric will fall to the ground if only the public know 
the true facts about him. Then why should those persons to whom is intrust- 
ed by law the guardianship, not only of the interests of the particular credi- 
tors of the particular debtor, but of public morality and the interests that 
every member of the public has in the observance of commercial morality, 
stand by and allow the debtor to go on trading ? Why should the pubUo 

(a) Be MeghroQ Oangabux (1910) 36 I (c) See Bankruptcy Act, 1014, s. 113 ; 

Bom. 47, 48. 7 1. C. 448. P.-t. I. A., b. 94. 

b) (1901) 84 L.T. 666. 
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by their officer, the Official Receiver, stand by and assist in what I must say Pturat. 
appears to me, with the greatest possible deference to the learned Registrar, 244 ^ 245 
a public scandal being continued under the apparent sanction of the officer 
of the Government ? Now, then, what is the scheme of the Bankruptcy 
Act, 1883 ? It is quite obvious that in the Act now in existence, whatever 
it may have been in earlier times, the cardinal point is that all these proceed- 
ings, from the beginning to the end, shall be kept under the eye of the Govern- 
ment — ^under the eye of the public authority. There are provisions that 
ever 3 rthing is done under the sanction of the Board of Trade. Provisions 
are introduced into the Act to give them complete knowledge of every 
important step in the proceedings, with the right of intervening in the public 
interest. It has been laid down over and over again in cases — I do not care 
whether on this point or the particular point or stage at which the question 
arises in these proceedings — that there is another and a larger interest to 
be safeguarded in bankruptcy proceedings than the interest of the particular 
creditors in each particular case. And even where the scheme suggested 
or the method which they are invited to adopt might lead to the payment 
in full of the creditors, and they are all prej[)ared to assent to it, still there is 
another and higher interest at stake — the interest of the public — of which 
the Official Receiver under the control of the Board of Trade is the guardian.” 

In another case whete the application was for the rescission of a receiving 
order. Lord Esher, M.R., said : “ Although the consent of all the creditors 
has been obtained, the Court will still consider whether what they have agreed 
to is for the benefit of the creditors as a whole. The Court has gone still 
further, and I think rightly so, and has said that under the present Bankruptcy 
Act it will consider not only whether what is proposed is for the benefit of 
the creditors, but also whether it is conducive or detrimental to commercial 
morality and to the interests of the public at large ; and they will take into 
consideration the position of the bankrupt with regard to his creditors, and 
see whether what is proposed will not place his future creditors, who must 
come into existence immediately, in a position of imminent danger ” (d). 

In a third case where the application was for the annulment of an adjudica- 
tion order. Cave, J., said : '‘A judge of a county court (or of this Court for 

that matter) is not at liberty to annul an adjudication upon any grounds 
that may commend themselves for the time being to his judgment, and 
the Court under this present Act is bound to have regard not only to 
the wishes of the creditors and not only to the wishes of the debtor but also to 
the interests of society and the requirements of commercial morality ” (e). 

These principles apply equally in India. 

245. Vesting of property in Official Assignee under the Presi- 
dency-towns Insolvency Act (S, 17). — ^When an order of adjudication 


{d) Re Hester (1889) 22 Q.B.D. 632, 223. 

639 ; Re FlaJtau (1893) 2 Q.B. 219, (e) Re Qyll (1889) 69 L. T. 778, 779.. 
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Pan. 245 is made the property of the insolvent wherever eii^iaJte vests in the Official 
Assignee and becomes divisible among his creditors. The property of the 
insolvent which vests in the Official Assignee may be movable or immovable. 
It may be situate in British India, or in the British Empire outside British 
India, or in a foreign country. 

.a 

Property in British India, — The order of adjudication operates as a 
statutory transfer to the Official Assignee of all the property of the insolvent 
in British India whether movable or immovable (/). 


Movables outside British India, — The movable property of the 
bankrupt, wherever situate, passes to the Official Assignee. The reason 
is that movable property is governed by the law of the country which govern, 
the person of the owner (g). It is different as to immovable property, 
for the title to such property is governed by the lex loci rei sitae, that is 
the law of the country in which the property is situated. Title to such pro- 
perty can only be acquired if the property is conveyed by the owner in the 
manner required by the law of the country where it is situated. 


Immovable property outside British India, — Immovable property 
outside British India may be either in the British Empire* outside 
British India or it may be in a foreign country. Under the Indian Insolvency 
Act, 1848, the property of the insolvent, wherever situale, vested in the Official 
Assignee. That Act was an Imperial Act and it operated throughout the 
British Empire. The result was that a vesting order made under that Act 
operated as a statutory transfer of immovable property of the insolvent 
situated anywhere in the British Empire (h), but it did not operate as a 
statutory transfer of immovable property in a foreign country. Even in 
the case of immovable property in the British Empire outside British India 
the property vested in the Official Assignee subject to any requirements 
prescribed by the local law as to the cobditions necessary to effect a transfer 
of immovable property situate in the locality (i). Thus if registration was 
necessary to pass the title the Official Assignee could get no title without 
registration (y). 


/) Official Assignee, Bombay v. Begis^ 
trar, Small Cause Court, Amritsar 
(1910) 37 LA. 86, 37 Cal. 418, 6 
I. C. 273 [property situate in the 
Punjab held to vest in the Officia' 
Assignee of Bombay] ; Be 
Ganeshdas Panalal (1908) 32 

Bom. 198 [ditto]; Be Jewandos 
Jhawar (1913) 40 Cal. 78, 18 J. C. 
908 [property situate in Delhi 
held to vest in the Official As- 
signee of Bengal]. 

(g) CocHrell v. Dickens (1840) 2 M.I. 
A. 365, 380, 18 E.R. 334, 346; 
Be Anderson (1911) 1 K.B. 896; 


Yokohama Specie Hank v. 8, 
Curlender di Co, (1926) 43 Cal. 
L. J. 436, 96 1. 0. 469, (’26) A. C. 
898 ; He Naorqji Sorahj^ Talati 
(1909) 33 Bom. 462, 467, 3 1. C. 
987. 

{h) Be Naorqji Sorabji Talati (1909) 
33 Bom. 462, 3 1. C. 987 [property 
situate in Shanghai held to vest in 
the Official Assignee of Bombay], 
(t) Callender Sykes de Co, v. Colonial 
Secretary (1891) A.C. 460. 

(j) Ex parte Bogers (1881) 16 Ch. D. 665, 
at p. 666. 
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The Presidency-towns Insolvency Act is an Act of the Indian Legis- 
ature, and though under it the property of the insolvent wherever situate 
vests in the Official Assignee, an order of adjudication made under that Act 
can operate as a statutory transfer only of property situated in British 
India. The Act operates wherever, but not elsewhere, that Legislature 
Ciould give the law ’’ (k ) ; therefore, an order of adjudication under that Act 
cannot operate as a statutory transfer of immovable property outside British 
India, not even of immovable property situated in the British Empire outside 
British India. As, however, all property outside British India vests in the 
Official Assignee by virtue of the order of adjudication, the Courts of this 
cowniry will treat the property of the insolvent situated outside British India, 
whether situated in the British Empire or in a foreign country, as the 
property, not of the insolvent, but of the Official Assignee, and they can 
compel the insolvent to transfer such property to the Official Assignee in the 
manner required by the law of the place where the property is situated. Th« 
insolvent is bound, under sec. 33 (2) (d) of the Presidency-towns Insolvency 
Act, to execute such transfers as he may be required by the Court to do, and 
if he fails to do so he may be punished for contempt of Court under sec. 33 (4). 
As to property situated in the British Empire outside British India, a Court 
exercisirig jurisdiction under the Presidency-towns Insolvency Act may 
make an order seeking aid, with a request to any Bankruptcy Court in any 
country in the British Empire to act in its aid, and the Court to which the 
request is made wdll thereupon act in aid of the requesting Court and take 
action on the application of the Official Assignee to enable him to realise the 
insolvent’s property in that country. See paras. 80 and 81 above 

246. Successive insolvencies in different Courts.— Where there 
are successive adjudications in insolvency by diiferent Courts, all the property 
of the insolvent vests in the Official Assignee appointed by the Court in which 
the prior adjudication was made and he will not be divested of it by the 
subsequent adjudication of the other Court, even if the later adjudication be 
based on acts of insolvency committed earlier in date than those upon which 
the prior adjudication was made (1). 

247. Special manager (S. 19)* —if in any case the Court, having 
regard to the nature of the debtor’s estate or business or to the interests of 
the creditors generally, is of opinion that a special manager of the estate or 
business ought to be appointed to assist the Official Assignee, the Court may 
appoint a manager thereof accordingly to act for such time as the Court 
may authorize, and to have such powers of the Official Assignee as may Ic 
entrusted to him by the Official Assignee or as the Court may direct. The 
special manager must give security and furnish accounts in such manner as 


Paras. 

245-247 


(k) Cockrell V. Dickens (1840) 2 M. I. A. 

353, 387, 18 E. R. 334. 

(l) Official Assignee of Madras v. 


Official Assignee of Rangoon 
(1910) 42 Mad. 121, 40 I G. 210. 
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Paras, the Court may direct, and will receive such remuneration as the Court may 
2«Z-249 determine. 

Special manager when appointed. appointment of a special 

manager is in the discretion of the Court. The appointment can only 
be made after the making of an order of adjudication. The object of the 
appointment is to assist the Official Assignee in the management of the estate 
or business of the insolvent. The insolvent is bound to attend on the special 
manager at such times and places as may be required by him (m). 

248. Vesting of property in Beceiver under the Provincial 
Insolvency Act [S. 28 (2)]. --On the making of an order of adjudication, 
the whole of the property of the insolvent in British India (n) vests in the 
Court or in a Beceiver who may be appointed by the Court at the time of the 
order of adjudication or at any time after it. Until a Beceiver is appointed 
the Court has all the rights of, and may exercise all the powers conferred on, 
a Beceiver under the Provincial Insolvency Act. The vesting of the property 
is not suspended until the actual appointment of a Beceiver. If the insol- 
vent acquires any property after the date of adjudication or any property 
devolves on him after that date, the property, if a Beceiver is appointed, 
vests in him as from the date of acquisition or devolution, whatever the date 
of the Beceiver’s actual appointment may be (o). 

The Local Government has power under sec. 57 of the Provincial 
Insolvency Act to appoint such persons as it thinks fit (to be called Official 
Beceivers ”) to be Beceivers under the Act within such local limits as it may 
prescribe. Where any Official Beceiver has been so appointed for the local 
limits of the jurisdiction of any Court having jurisdiction under the Act, he 
will be the receiver for the purpose of every order appointing a Beceiver or 
an interim receiver made by any such Court, unless the Court for special 
reasons otherwise directs. The piopeHy of the insolvent, however, does not 
vest in the Official Beceiver on the making of the order of adjudication ; it 
vests in him only when he is appointed a Beceiver of the insolvent’s property 
under sec. 56 (1). 


2. Bar of suits and other proceedings in certain cases. 


249. Leave to sue when necessary [P-t. I. A., s. 17 ; Prov. 
I. A«, S- 28 (2) & (6)]. — ^Another effect of the order of adjudication 
is to bar the institution of certain suits and proceedings without the 
leave of the Insolvency Court. The provisions of both the Acts are 


(m) P.-t. 1. A., s. 33 (2). 

(n) See CocibreZZ T. DtcibeiM (1840) 2 M.L 

A. 365, 18 £.B. 334. 

(o) Kata Chand Banerjee v. Jagannath 


Marwari (1927) 64 I. A. 190, 
64 Cal. 696, 101 I. C. 442, (*27) 
A. PC. 108; Mdlla Bamv. Bern 
Labhaga (1924) 6 Lah. L. J. 232. 
80 I. 0. 609. (*26) A. L. 168. 
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in this respect identical, and they may be dealt with together. They Paras, 
are contained in sec. 17 of the Presidency-towns Insolvency Act, and 24Bt 2M 
sec. 28 (2) and (6) of the Provincial Insolvency Act and they are referred 
to in this part of the Lecture as ‘Hhis section.” 

This section provides that after an order of adjudication, except as 
provided by the Act, (ol), no creditor to whom the insolvent is indebted in 
respect of any debt provable in insolvency shall, during the pendency of 
the insolvency proceedings, have any remedy against the property of the 
insolvent in respect of the debt or shall commence any suit or other legal 
proceeding except with the leave of the Court and on such terms as the 
Court may impose ; provided that this section shall not affect the power of 
any secured creditor to realise or otherwise deal with his security in the 
same manner as he would have been entitled to realise or deal with it if this 
section had not been passed. 

It is clear from this section that leave to sue is necessary where — 

(1) the suit is for a debt”; 

(2) the debt is “ provable in insolvency and 

(<i) the suit is commenced “ during the pendency of the insolvency 
proceedings.” 

After an order of adjudication is made, the property of the insolvent 
vests in the Official Assignee or Receiver, and it has to be administered in 
the manner prescribed by the insolvency law. The insolvency law prescribes 
the mode in which creditors have to prove their claims (/?). They must 
therefore proceed to realise their claims in the manner prescribed by that 
law. This section, it will be observed, bars suits in respect only of debts 
provable in insolvency (g'); debts not provable in insolvency are outside the 
scope of this section. As regards secured creditors, they “ stand outside the 
insolvency,” and their right to realise or otherwise deal with tbeir security 
is unaffected by the presentation of an insolvency petition or by the making 
of an order of adjudication (r). 


250. Leave must be obtained before institution of suit.— This 
section says that no creditor shall, after adjudication, commence any suit in 
respect of any debt provable in insolvency except with the leave of the 
Court in which insolvency proceedings are pending. Such leave is a condition 
precedent to the institution of the suit, and it should be obtained before 
the institution of the suit. It cannot be granted after the institution of the 
suit, not even if the suit was brought in ignorance of the order of 


(ol) The reference is to provisions as to 
proof of debts and distribution 
of assets pro nUa amongst the 
creditors. 

(p) See P.-t. I. A., s. 48, and Soh. II, and 
Prov. I. A., ss. 33-49. 


(g) As to what debts are provable in 
insolvency, see P.-t. I. A., s. 46 
and Prov. 1. A., s. 34. 

(r) Re Gordon (1871) L. B. 6 Ch. App. 
555, 557. 
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Para* 250 adjudication {s). A suit instituted after adjudication but without leave 
is not maintainable even if the order of adjudication is annulled 
<tfter the institution of the suit (0* In a recent Madras case (u) 
Wallace, J., after reviewing the authorities on the subject, said ; 

No doubt, as was recognized, this may work hardship in certain 
cases for example, where the plaintiff is ignorant of the insolvency 
proceedings altogether. But after all, the Gazette notification of insolvency 
is presumed to be notice to all the creditors and they cannot be heard to plead 
want of notice or ignorance. On the other hand, unless this strict reading 
of the section is adopted there will be great embarrassment both to the insol- 
vent and the Insolvency Court. All the creditors could file suits without 
leave and maintain that the Court should keep these pending until the insol- 
vency proceedings had come to an end on the ground that the initial bar 
would then be removed. That would be practically overriding sec. 28 
[of the Provincial Insolvency Act]. The insolvent is entitled to the protec- 
tion of the Court against the commencement of any such suit.” The leave 
to sue may be granted tx parte (v). 


It is necessary at this stage to consider the provisions of sec. 18 (3) of the 
Presidency-towns Insolvency Act corresponding to sec. 29 of the Provincial 
Insolvency Act. Both these sections relate to stay of suits. They empower 
the Court in which a suit is pending against the insolvent, as distinguished 
from the Insolvency Court which made the order of adjudication, to stay 
the suit or to continue it on such terms as it may impose, on proof that an 
order of adjudication has been made against the insolvent. In a Bombay 
case (w), a suit was filed after adjudication, but without the leave of the Insol- 
vency Court. After a few days the plaintiff applied for leave to sue under this 
section and it was granted ex parte. The insolvent then applied for a stay 
of the suit under sec. 18 (3) of the Presidency-towns Insolvency Act and 
stay was granted. No point was mad< that the Court had no power to 
grant leave after the institution of the suit and that the order granting 
leave was made without jurisdiction. All that was contended was that 
sec. 18 (3} applied only to suits pending when the order of adjudication 
was made and not to suits instituted after adjudication. This contention 
was overruled and it was held on the authority of Brownscombe v. Fair (x) 


(a) Re Ihoarkadaa Tejbhandaa (1916) 40 
Bom. 235, 31 1.0. 94h; Rowe <b Co., 
Ltd. V. Tan Thean Taik (1924) 2 
Rang. 643, 84 I. 0. 909, (*1'5) 
A.R. 105 ; Ohouse Khan v, Bala 
Stibba Rowther (1928) 51 Mad. 833, 
105 I.C. 109, (’27) A. M.925; 
Ponnusami v. Kaliaperumal (’29) 
A.M. 480, 1 13 1.C. 550 ; Panna Lai 
Tassaduq Hussain v. Hira Nar^d 
Jiwan Ram (1927) 8 Lah. 593, 
102 I.C. 37. (’28) A. L. 28. 


(t) Ponnusami y. Kaliaperumal (’29) A. 

M. 480, 113 I. C. 550. 

(fi) Ponnusami v. Kaliaperumal (’29) 
A.M. 480, 1 13 1.0. 550. 

{V) A,K,R.M. M,G.T. CheUyar v. 
8, E, Munnee (1928) 6 Rang. 533, 
(’28) A.R. 326. 

(u;) Mahomed Haji Issack v. Abdul 
Rahiman (1917) 41 Bom. 312, 
33 I.C. 694. 

{X) (1887) 58 L. T. 85. 
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that the words of sec. 18 (3) were wide enough to justify a stay of a suit Para. 250 
even though it was instituted after adjudication. As to this decision it may 
be observed that if leave is a condition precedent to the c(mrnmcing of a 
suit, no .leave can be granted after the institution of a suit. This decision 
was followed with hesitation by Fawcett, J., in a later Bombay case (y). 

• 

In a Madras case (?) the plaintiff instituted a suit against the insolvent 
without the leave of the Court. The plaintiff was not aware when he brought 
the suit that the defendant had been adjudged insolvent. When the plaintiff 
came to know of it he applied to the Insolvency Court for leave. The applica- 
tion was refused on the ground that the suit was initially bad, but the Court 
expressed the opinion that the proper remedy of the plaintiff was to apply 
to the Court in which the suit was instituted for leave to continue the suit 
under sec. 29 of the Provincial Insolvency Act. This view is obviously 
untenable, for if a suit is bad in its inception the Court has no power either 
to stay it or to allow it to continue. The only course open to the Court is 
to dismiss it. In a recent Lahore case (a), where also the suit was 
brought in ignorance of the order of adjudication, it was held that no stay 
can be granted under sec. 29 of the Provincial Insolvency Act as that section 
applied only to suits pending at the date of the order of adjudication. 

In Browmcombe v. Fair {b) referred to above, the action was brought 
after a receiving order was made, but no leave of the Court was obtained. 

The defendant applied for a stay of the suit and the action was stayed. 

Both in the argument at the bar and in the judgment two sections of the Bank- 
ruptcy Act, 1883, were referred to. One of them was sec. 9 which corres- 
ponds to sec. 17 of the Presidency- towns Insolvency Act and provides tliat 
no action shall be commenced alter a receiving order is made without the 
leave of the Insolvency Court (c). The other was sec. 10 which corresponds 
to sec. 18 (3) of the Presidency-towns Insolvency Act. That section provides 
that at any time after the presentation of a bankruptcy petition, any Court 
in whichproceedings are pending against the debtor may either stay the proceed- 
ings or allow them to continue on such terms as it may think just” (d). It 
was not even argued in the case that the action was not maintainable in the 
absence of leave. Referring to sec. !0, Wills, J., said : The intention of the 
Legislature in the Bankruptcy Act was, that on the bankruptcy of a man no 
more litigation between the bankrupt and his creditors should be permitted 
except in special circumstances such as where a case was at the time of the 
bankruptcy ripe for trial, in which the amount of the proof against the 

(y) Bheraj Samarihji db Co, v. VaaarUrao Uira Nand Jiwan Ram (1927) 8 

Oovindrao Prabhakar (1929) 31 Lah. 593, 96 I.O. 549, (’27) A. 

Bom. L.R. 981, (*29) A. B. 398. L. 28. 

( 2 ) Ohouse Khan y. Bala Subba Rowther (b) (1887) 58 L.T. 85. 

(1928) 61 Mad. 833, 106 I.C. 109, (c) Now B.A., 1914, s. 7. 

(’27) A.M. 925. (d) Now B.A.. 1914, s. 9. 

(a) Panna Lai Tasaaduq Hussain v. 
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Paras, 

250*252 


bankrupt’s estate would not be seriously affected. But there must be some 
such circumstance ; in the present case there is nothing exceptional. Mr. Rose- 
Innes says that the jurisdiction of the Court is limited to actions commenced 
before bankruptcy proceedings are initiated ; but I do not think so, for the 
words are perfectly general.” In Blount v. Whitely (e), where also no leave 
was obtained, the action was stayed, but it was done under sec. 9 of the 
Bankruptcy Act, 1883. Broumscombe v. Fair is cited in Williams, Bank- 
ruptcy Practice (/) under sec. 7 of the Bankruptcy Act, 1914, which corres- 
ponds to sec. 9 of the Bankruptcy Act, 1883. As to these cases it is stated 
in Halsbury’s Laws of England (^), that the practice is to stay such actions 
under sec. 9 of the Bankruptcy Act, 1883, being the section which says 
that no action can be commenced after a receiving order has been made 
without the leave of the Bankruptcy Court. 


The real question seems to be whether the absence of leave required by 
the section is only a bar to the Court’s dealing with the suit or whether it is 
a bar to the original institution of the suit (^). The language of the section 
shows that the absence of leave is a bar to the original institution of 
a suit. If so, the only course left open to the Court where a suit is instituted 
without leave, is to dismiss it. The Court has no power either to* stay the 
suit or to allow it to continue on terms. 


It is not competent to a creditor, who has obtained an order of adjudica- 
tion, to abandon it so as to enable himself to institute a suit against the 
insolvent. The reason is that the order is not exclusively for his benefit, 
but for the benefit of the whole body of creditors (t). 


251. During the pendency of insolvency proceedings.— This 
section says that no suit shall be commenced during the pendency of the 
insolvency proceedings. The refusal bf the discharge of an insolvent does 
not terminate the insolvency proceedings. A suit, therefore, commenced 
by a creditor against an insolvent though it be commenced after such 
refusal, is a suit instituted during the pendency of the insolvency proceed- 
ings, and leave to sue must be obtained {j). The same remarks apply to 
proceedings in execution (k). 

252. Leave to sue does not imply leave to execute.— Leave 

granted under this section to institute a suit does not necessarily include 

A. R. 106 ; Tan 8eik Ke v. 
C.A.M.C.T, Firm (1928) 6 Rang. 
27, 109 I. C. 769, (’28) A. R. 109. 
dissenting from Maung Po Take 
V. Maung Po Oyi (1926) 3 Rang. 
492. 92, 1. C. 142, (’26) A. R. 2. 
{k) Alamelu Ammal v. Venkaiarama 
Iyer (mi) 60 Mad. 977, 106 I.C. 
^ 165, (’27) A. M. 919. 


yxouu} v iUOUB. «0. 

(/) 13th ed., p. 67. 

(g) Vol. 2, p. 63, f.n. (b). 

(h) See Rendall v. Blair (1890) 46 Gh. D. 

139, at p. 168, per Bowen, L.J. 
,(») BUunJt Y. WhUdy (1899) 6 Mans. 48, 
(1899) 79 L. T. 635. 

(j) Bowt lb Co. v. Tan Thein Teik (1924) 
2 Rang. 643, 84 I. C. 909. (’25) 
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leave to execute the decree which may be obtained in the suit by attach- 
ment and sale of the debtor’s property (1). 

253. Leave when not necessary.— This section deals only with 
suits against an insolvent. It has nothing to do with suits against the 
Qfficial Assignee or Receiver which are governed by different considerations 
altogether. They are dealt with separately in Lecture XII. 


Leave under this section is necessary only in the case of a suit or 
other legal proceeding by a creditor against the insolvent in respect of a debt 
provable in insolvency. It is not necessary in any other case. The “ other 
legal proceeding ” referred to in the section must be a civil proceeding. Thus 
no leave is necessary to file a criminal complaint against an insolvent 
for an offence alleged to have been committed by him, as, for instance, dis- 
honest concealment of property with intent to prevent the distribution 
thereof amongst his creditors, which is an offence punishable under sec. 
421 of the Indian Penal Code (m). The suit or other legal proceeding must 
be one to recover a “ debt.” A suit by a tenant of the insolvent against 
the OflScial Assignee or Receiver to set aside a distraint by the latter on the 
ground that no rent was due when the distraint was made is not a suit to 
recover a “ debt,” and no leave is necessary to institute the suit (n). The 
debt mdst be one “ provable in insolvency ” (o). A debt contracted by 
an insolvent after the date of the order of adjudication is not a debt 
provable in insolvency (p). An occupancy holding to which the Agra Tenancy 
Act, 1901, applies is outside the provisions of both the Insolvency Acts. No 
leave, therefore, is necessary for a suit for arrears of rent by a zamindar 
against his tenant though the tenant has been adjudged insolvent (q). 
If the zamindar obtains a decree in the suit, he may execute it without the 
leave of the Court. The Insolvency Acts not ai)plying to such a proceeding, 
the decree is not a “ debt provable in insolvency ” (r). Similarly, 
unliquidated damages in tort do not constitute a ‘‘ debt provable in 
insolvency ” and no leave to sue is necessary in respect of such a claim. A 
debt not provable in insolvency is not affected by an order of discharge («}. 
A suit under O. 21, r. 63, of the Code of Civil Procedure, 1908, by an attaching 
creditor against the claimant and the insolvent for a declaration that the 
property attached belongs to the insolvent is not within this section, and no 
leave to sue is necessary (si). 


(l) Bijai Inder Singh v. Charan Singh 

(1920) 24 All. L.J. 766. 98 I. C. 
625, (’20) A. A. 040. 

(m) Emperor v. MuUhanlcar (1911) 36 

Bom. 03. 7 I.C. 903. See also Re 
Rtwry (1887) 30 Ch.D. 138 (attach- 
ment for contempt of Court). 

(n) Ramalinga v. AnarUachar^r (1913) 

24 Mad. L.J. 360, 18 I. C. 722. 
The suit not being against the 
insolvent, no question cf leave 
can arise under this section. 

(o) As to debts provable in insolvency, 

see P.-t. I. A., B. 40 ; Prov. I. A., 
B. 34. 

(p) Bijai Inder Singh v. Charan Singh 


(1920) 24 All. L. J. 766, 760. 98 
I.C. 626, ( ’20) A.A. 040; Hiralal v. 
Tulsiram (’25) A.N. 77. 

(q) Kcdka Das v. Gajju Singh (1921) 43 

All. 510, 62 I.C. 897, (’21) A.A. 
13. 

(r) Parbaii v. Raja Shiam Rikh (1922) 

44 AU. 290, 299, 06 f.C. 214, (’22) 
A.A. 74. 

(s) See P.-t.I. A., s. 46 (2) ; Prov. L A., 

s. 44 (2). See Thakorain Sri Ram 
V. Bobu Ram (1929) 4 Luck. 241, 
113 I.C. 86, (’20) A.O. 71. 

(si) Subramanyan v. Naraaymham (1929) 
60 Mad. L.J. 489, 119 l.C. 46, 
(’29) A.M. 323. 


Paras. 
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Paras. Suits coimenced before a^udication order.— This section 

254 , 255 reference to suits or other proceedings actually pending against the 

debtor at the date of the order of adjudication. No leave therefore is necessary 
to cmUinue a suit commenced before the order of adjudication (t). It 
has accordingly been held by the High Court of Lahore that where a suit 
is filed by a mortgagee before the order of adjudication, and the mort- 
gaged property is sold in execution of the decree, the Court may pass <a 
verson^ decree against the insolvent mortgagor under 0. 34, r. 6, of the Code 
• of Civil Procedure, 1908, for the deficiency. In the view of that Court a 

decree under 0. 34, r. 6, is not a “remedy” against the property of the insolvent 
within the meaning of this section (t/). On the other hand, it has been held 
by the High Court of Allahabad that such a decree is a “remedy ” against 
the property of the insolvent within the meaning of this section and that no 
personal decree can be passed against the mortgagor after an order of 
adjudication (x). The Lahore decision, it is submitted, is correct. An 
application under 0. 34, r. 6, is not a new proceeding, but a continuation 
of the original suit, and the suit having been instituted before the 
adjudication, it may be continued without any leave under this section. 

265. Execution against insolvent’s property.— This section 
applies not only to suits, but also to any “ other legal proceeding ” against 
the debtor. The expression “ other legal proceeding ” includes a proceeding 
in execution (w). No execution therefore can be commenced against the 
property of the insolvent after an order of adjudi cation without the leave 
of the Insolvency Court. This rule does not apply to the case of a debtor 
who has been adjudged insolvent by a ^ foreign Court, e. the Court at 
Secundrabad (wl). 

In Raghun^h Das v. Sunder Das («), the property of the judgment- 
debtor was attached in execution of a decree against him. Afterwards 
the judgment-debtor was adjudged insolvent under the Indian 
Insolvency Act, 1848, and his property vested in the Official Assignee. 
No notice under 0. 21, r 22, of the Code of Civil Procedure, 19< -8, 
was served on the OfiBcial Assignee The property was then sold 
in execution of the decree and it was held by the Privy Council 
that the sale was void as against \he Official Assignee and that the 
auction-purchaser acquired no title to the property. It was also held 

It) Re Wray (1887) 36 Ch. D. 138; 143 ; (wl) Venkanna v. Chennaya (1929) 67 
Re Berry (1896) 1 Ch. 939, 946. Mad. L. J. 393, (*29) A. M. 900. 

(u) KiahanChandy, Rohan L<d(im) 2 (x) (1914) 41 LA. 251, 256, 257, 42 

Lah. 96,o9l.C.710,(’21) A.L.270. Cal. 72, 82, 83. 24 I.C. 304. In 

(v) Mamraj y. Brij Lai (1912) 34 All. cases under tho Insolvency Chap- 

106, 12 I. C. 687. ter (Chapter XX) of the Code of 

(w) Roe Kalka Dasy, Oajju Singh {I2^i) Civil Procedure, 1882, the pro- 

43 All. 510, 62 I.C. 897, (*21) perty of the insolvent vested in 

A. A. 13. Prov. I. A., s. 78. See a receiver. Under that Chapter 

aio Sarat Chandra Pal v. Barlow it was held that a sale of the 

df Co, (1928), 56 Cal. 712, 720, property of the insolvent after 

(*28) A.C. 782 (8'.B.) a case the property had vested in the 

under s. 18 (1) of the P.-t.I. A., receiver was void and that the 

where it was held that the purchaser acquired no title to 

expression “ other proceeding ” in the property : Oauri Doit v. 

that section refers to proce^ngs Shankar Lai (1892) 14 All. 358: 

in the nature of suits, execution or Viraraghava v. Paraaurama (1892) 

other legal process. 15 Mad. 372. 
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that a notice under 0. 21 , r. 22, of the Code was a condition precedent to the Para- 255 
validity of subsequent execution proceedings and that no such notice having 
been issued and served upon the Official Assignee, the sale was a nullity. 

In the course of the judgment their Lordships said : Their Lordships are 
of opinion that this sale was altogether irregular and inoperative. In'the 
first place the property having passed to the Official Assignee it was 
wrong to allow the sale to prooeed at all. The judgment creditors had no 
charge on the land, and the Court could not properly give them such a 
charge at the expense of the other creditors of the insolvents. In the second * 

place no proper steps had been taken to bring the Official Assignee before 
the Court and obtain an order binding on him [under 0. 21, r. 22 1, and 
accordingly he was not bound by anything which was done. In the third 
place the judgment-debtors had at the time of the sale no right, title 
or interest which could be sold to or vested in a purchaser, and con- 
sequently the respondents acquired no title to the property,” That was a 
case under the Indian Insolvency Act, 1848, but the principle of the decision 
was followed in cases under the Provincial Insolvency Act, 1907, and 
it has been held that an attachment or sale of the insolvent’s property after 
adjudication is void as against the Receiver (y). No leave of the Insolvency 
Court to execute the decree was obtained in those cases (e), nor was any 
notice issued or served upon the Receiver as required by 0. 2 1 , r. 22, 

of the Code. 

$ 

The Provincial Insolvency Act, 1 907, contained a section, being sec. 34 
(3), by which it was enacted that ** a person who in good faith purchases 
the property of a debtor under a sale in execution shall in. all cases acquire a 
good title to it against the Receiver.” This provision is reproduced in sec. 

61 (3) of the Provincial Insolvency Act, 1920, and sec. 53 (3) of the Presi- 
dency-towns Insolvency Act, There was no such provision in the Indian 
Insolvency Act. It is a reproduction of the latter part of sec. 46 (3) of the 
Bankruptcy Act, 1883, now Bankruptcy Act, 1914, sec. 40 (3). That 
section provides that an execution levied by seizure and sale on the 
goods of a debtor is not invalid by reason only of its being an act of 
bankruptcy, and a person who purchases the goods in good faith 
under a sale by the sheriff shall in all cases acquire a good title 
to them against the trustee in bankruptcy”. It would seem that the 
section of the Indian Acts is wider tlmn the section of the English 
Act in that it includes sales in execution effected even after the date 
of the order of adjudication. It is not clear whether the Indian section is to 
be read subject to the ruling of the Privy Council in Rnqhunaih Das v. 

Soonder Da^ that a sale in execution made without notice to the Official 
Assignee or Receiver as required by 0. 21, r. 22, of the Code, is a nullity. 

If it is to be so read, a sale made after adjudication, but without notice to 
the Official Assignee or Receiver as required by 0. 21, r. 22, would be a 
nullity, and a person who purchases the property even in good faith and 


(y) Dambar Singh v. Munamr Ali 
Khan (1918) 40 All. 86, 431. C. 
129 ; Oobind Dos v. Karan Singh 
(1918) 40 All. 197, 43 1. C. 672 ; 
Ananiharama Iyer v. KvUimalu 
Kovtlamma (1916) 30 Mad. L. J 


611, 34 I. C. 829 ; Official Re- 
ceiver, TinneveUy v. Sankaralinga 
Mudaliar (1921) 44 Mad. 524, 62 
I. C. 495, (’21) A.M. 204. 

(z) See Prov. 1. A., 19u7, s. 16, 
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without notice of the insolvency cannot acquire a good title to the property 
255,256 as against the Official Assignee or Beceiver. If it is not to be so read, a 
person who purchases the property in good faith and without notice of the 
insolvency will acquire a good title to the property as against the Official 
Assignee or Receiver even if no notice under 0.21, r. 22, is given to the 
Official Assignee or Receiver. To so hold would be to say that the provisions 
of 0.21, r. 22, do not apply where the property of the judgment-debtor 
passes on his insolvency to the Official Assignee or Receiver, a result which 
could not have been intended by the Legislature. It has been held in a 
Madras case that a person purchasing property at a sale in execution in good 
faith after an order of adjudication acquired a good title to it against the 
Receiver (si). No question was raised in that case as to notice under 0. 21, 
r. 22, of the Code. 


256. Execution against person of insolvent.— The High Court 
of Madras has held that the expression other legal proceeding ” in sec. 17 of 
the Presidency-towns Insolvency Act [ Provincial Insolvency Act, sec. 28 (2)] 
includes a proceeding in execution against the person of the insolvent, 
and that no such proceeding can be commenced against the insolvent after 
the making of the order of adjudication without the leave of the Insolvency 
Court. Where, therefore, a warrant was issued for the arrest of the debtor 
by the Small Cause Court of Madras in execution of a decree passed by that 
Court, after the debtor was adjudged insolvent by the High Court of Madras, 
without the leave of the High Court, it was held that the proceedings in 
execution were void (a). The same view has been taken by the lEgh Court 
of Rangoon (6), and Lahore (c). The practice obtaining in Bombay is, 
however, different. In the view taken by the Bombay Court no leave is ne- 
cessary to commence an execution against the person of the insolvent. The 
Bombay view proceeds on the ground that this section only bars the creditor’s 
remedy against the property of the in^hlvent and not against his person. 
The section does not say no creditor shall have any remedy against 
the jyroperty or ^person of the insolvent ” ; what it says is that “ no 
creditor shall have any remedy against the properly of the insolvent.” The 
words other legal proceeding ” must therefore refer to execution against 
the property of the insolvent and not against his person. The Bombay High 


(zl) BaTnaruUha y, Vijayaraghavalu{l921) 
106 I.C. 34. (’27) A.M. 983. 

(а) Eaawara Iyer v. Chvindarajtdu (1916) 

39 Mad. 689, 31 1.C. J92 ; Alamelu 
Ammal v. Venkatarama Iyer 
(1927) 60 Mad. 977, 106 I. C 166, 
(*27) A.M 919. 

(б) M. F. A. L. ViewanaOum v. Ah&ul 

Majid (1926 ) 3 Bang. 187, 191, 
8 » I. C 3S1. (•26) A. R. 305 
[P.-t. I. A.] ; Maung Po Take v. 
Maung Po Oyi (1926) 3 Bang. 


492, 92 I. 0. 142, (’26) A. R. 2 
[Prov. I. A.], dissented from on 
another point in Tan Seik Ke 
V. C. A. M. C. T. Firm (1928) 
6 Rang. 27, 109 1. C. 76 S (*28) 
A. B. 109 ; Tkahardeen y. J 
Dubay (1920) 66 I. C. 260. 

(e) Firm Pariah Singh v. Firm Bhai 
Mewa Singh (’28) A. L. 268. 107 
I. G. 608. also Havdi Ram 
y. Zamindara Bank (’29) A.L. 463, 
464, 117 L C. 373. 
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Court also maintains that the latter part of the section which begins with the 256 

words or shall commence any suit or other proceeding except with the 
leave of the Court,” must be read with the preceding part, otherwise leave 
would also be necessary for the institution of suits other than those for the 
recovery of provable debts. The question is not free from doubt, and the 
sqpner the conflict of decisions is put an end to, the better. In the mean- 
time an historical review of the legislation on the subject may not be out of 
place. 


By sec. 341 of the Code of Civil Procedure, 1882, it was provided that 
” the judgment-debtor shall he discharged from jaU if he be declared an 
insolvent as hereinafter provided.” Sec. 9 of the Bankruptcy Act, 1883, 
was in these terms : On the making of a receiving order an official receiver 

shall be thereby constituted receiver of the property of the debtor, and 
thereafter, except as provided by this Act, no creditor to whom the debtor 
is indebted in respect of any debt provable in bankruptcy, shall have any 
remedy against the property or person of the debtor in respect of the debt 
or shall commence any action or other legal proceedings unless with the leave 
of the Court and on such terms as the Court may impose.” Sec. 16 of the 
Provincial Insolvency Act, 1907, was in the following terms : “ On the 
making of an order of adjudication the insolvent, if in prison for debt, 
shall he released ; and thereafter, except as provided by this Act, no creditor 
to whom the insolvent is indebted in respect of any debt provable under 
this Act, shall, during the pendency of the insolvency proceedings, have 
any remedy against the property or person of the insolvent in respect of the 
debt or commence any suit or other legal proceeding except with the leave 
of the Court and on such terms as the Court may impose.” It will be observed 
that the words ‘‘the insolvent, if in prison for debt, shall be 
released ” in sec, 16 are taken from sec. 341 of the Code of Civil Procedure, 
1882, and the rest of the section is taken from sec. 9 of the Bankruptcy 
Act, 18i!’3. Next came the Presidency-towns Insolvency Act, 1909. The 
legislature had before it the model of sec. 16 of the Provincial Insolvency 
Act, 1907, but it did not wholly adopt it. A very substantial change was 
made, and the words of sec, 16 of the Provincial Insolvency Act, 1907, 
namely, “ the insolvent, if in prison for debt, shall be released,” and the 
words “or person ” were omitted (d). Sec. 17 of the Presidency-towns 
Insolvency Act corresponds with sec. 16 of the Provincial Insolvency Act, 
1907, except that the words mentioned above have been omitted. 

(d) d. 16 of the P.-t. I. Bill (now seo. 

17 of the Act),aB originally drafted, 
was in the same terms as sec. 16 
of the Prov. I, A., 1007. The Bill 
was ciroulated, and there was an 
overwhelming body of opinion in 
favour of omitting the words ** the 
insolvent^ if imprisoned for debt. 


shall be released,” and the words 
“ or person”, on the ground that 
if those words were retained 
it would give undue protection 
to dishonest debtors. Those 
words were accordingly omitted 
and the clause was drafted in the 
form in which sec. 17 now stands. 



180 


LECTUKB VI. 


Paras. Next in order came the Provincial Insolvency Act, 1920, which 

2S6,2S1 repealed the Act of 1907. The words of sec. 16 set out above were 
omitted in sec. 22 (2) of the Act of 1920 as was done in the case of sec. 
17 of the Presidency-towns Insolvency Act. The omission of those words 
in sec. 22 (2) of the Act of 1920 has a far reaching effect. Under sec. 16 the 
debtor received automatic protection from arrest and imprisonment upon 
adjudication. If he was in jail when the order of adjudication was made, 
he was entitled to be released from it. Also since all remedy against the 
person of the debtor was barred he enjoyed complete immunity from arrest 
and imprisonment during the pendency of the insolvency proceedings. 
** The immunity from arrest which an adjudication under the Act of 1907 
conferred was certainly regarded as a privilege by the persons concerned, 
and indeed a highly valued privilege, so much so, that it is notorious that 
it formed the motive for a large proportion of the applications for adjudica- 
tion which were filed ” (< ). This led to the change in the Act of 1920. The 
protection which sec. 16 afforded was abolished, and two new 
sections were enacted, being secs. 23 and 31 of the Act of 1920. The order 
of adjudication no longer operates as an automatic protection of the judg- 
ment-debtor from arrest (/), and the debtor has to apply to the Insolvency 
Court for protection under sec. 31 of the Act. *’ 

Even under the Provincial Insolvency Act, 1920, the judgment-debtor is 
somewhat in a more favourable position than under the Presidency-towns 
Insolvency Act. After adjudication he may apply for a protection order 
under sec. 31 of the Provincial Insolvency Act. If he is arrested before 
adjudication, but after admission of the insolvency petition, he may apply 
to the Insolvency Court for release from arrest under sec. 23 of the Act. 
Under the Presidency-towns Insolvency Act, however, no protection is 
granted as a general rule until after the insolvent has submitted his 
schedule. The only case in which a projection order can be made before 
the submission of the schedule is where the Court thinks it necessary 
to do so in the interests of the creditors ; but this can be done only 
after an order of adjudication has been made (/). There is no provi- 
sion in the Presidency-towns Insolvency Act for any protection before 
adjudication. 


257. Limitation. — A debt which is barred by the law of limitation 
at the date of the order of adjudication is not provable in insolvency, but 
if the debt was not so barred, lapse of time will not deprive the creditor of 


(e) Radhty Shiam v. Hakim Saiyed 
(1923) 72 I. C. 911, 912. (’2.3) A. 
O. 30. 

(/) Maharaj Hari Ram v. Sri Krishnan 
Ram (1927) 49 All. 201, 100 I. G. 


320, (’27) A, A. 418; Mahomed 
Roahan v. Ovlam Mohideen (1929) 
31 Bom. L.R. 206, (’29) A.B. 136; 
Haveli Ram v. Siamindara Bank 
(*29) A. L. 463, 117 I. C. 373. 

(/I) See P.-t. I. A., see. 26 
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his right of proof {g). The Indian Limitation Act, 1908, has no application Para- 257 
to proof of debts, and it is open to a creditor who was not barred at the 
commencement of the insolvency to come in and prove his debt in insolvency 
at any time so long as there are assets available for distribution, even after 
the discharge of the insolvent, but so as not to disturb any dividend then 
alr^dy declared (h). 

Suit after annulment of adjudication . — After an adjudication is annulled, 
the only remedy open to a creditor to enforce his claim is by way of suit. 

But his claim, though not barred at the date of adjudication, may have 
become barred by the time when the adjudication is annulled. In oases of 
this kind the question arose whether the period from the date of the order of 
adjudication to the date of the order of annulment should be excluded in 
computing the period of limitation for the suit. It was held that it could 
not be so excluded, even if the creditor’s proof was admitted by the Official 
Assignee or Receiver, unless there was an acknowledgment in the meantime 
such as would bring the case within sec. 19 of the Indian Limitation Act, 

1908. The same rule was held to apply to applications for execution. The 
ground of the decisions was that there was no provision in the Indian 
Limitation Act, 1908, about it, and that in the absence of any such j)ro vision 
the general rule applied, namely, that if the statute once begins to run it 
continues to run whatever happens. Such was the law under the Provincial 
Insolvency Act, 1907 (i), and it is still the law in cases governed by the 
Presidency-towns Insolvency Act (j). The hardship occasioned by thc.s( 
decisions was remedied as regards the provinces by sec. 78 of the 
Provincial Insolvency Act, 1920. That section provides that where an order 
of adjudication has been annulled under that Act (fc), in computing the 
period prescribed for any suit or application for the execution of a decree 
[other than a suit or application in respect of which the leave of the Court 
was obtained under sec. 28 (2)] which might have been brought or made but 
for the making of the order of adjudication under that Act, the period from 
the date of the order of adjudication to the date of the order of annulment 
is to be excluded : provided that nothing in the section shall apply to a suit 


{g) Ex parte Boss (1827) 2 Gl. & J. 330 ; 
Re Benzon (1914) 2 Ch. 68, 76-76 ; 
Sivcuubramania v, Theeihiappa 
(1924) 47 Mad. i20, 75 I.C. 672, 
(*24) A.M. ) 63 ; Baranashi Koer 
V. Bhabhadeb (1921) 34 Cal. L.J. 
167, 66 I.C. 768, (’21) A.C. 466 ; 
Jhan Bafuidur Singh v. Bailiff 
of the District Court of Toungoo 
(1927) 6 Rang. 384, 104 I.C. 816, 
(*27) A.R. 263. 

{h) Re MeMurdo (1902) 2 Ch. 684 ; 
Sivcuubramania v. Theeihiappa 
(1924) 47 Mad. 120, 75 l.C. 672, 
(*24) A.M. 163 ; Babu Lai Sahu 


V. Krishna Prasad (1025) 4 Tat. 
128, 86 I.C. 643, (’26) A.P, 438. 

(i) Ramaswam% v. Oovtndasami (1918) 

42 Mad. 319. 49 I.C. 625. 

(j) Sidhraj v. Alii Haji (1923) 47 Bom. 

244, 67 I.C. 67, (’23) A.B. 33. 
See also Re Benzon (1914) 2 

Ch. 68 [administration suit]. 

{k) See Prov. I. A., 1920, ss. 36, 39 and 

43 (1). 

(/) See Malchand v. Rajdhar (>926) 23 
All. L.J. 976. 8S I.C. 644, (’26) A.A. 
736, where the leave to sue was 
conditional, and it was held that 
such leave did not count. 



182 


LECTURE VI. 


ot application in lespeot of a debt provable but not proved under that 
2S7, 2S8 Act. There is no reason why a similar provision should not be introduced 
into the Presidency-towns Insolvency Act. Perhaps the better course 
would be to insert a section in the Indian Limitation Act, 1908, providing 
for cases under both the Insolvency Acts. 

• 

Acknowledgment of debt in petition or schedule, — The admission by an 
insolvent of a debt in his petition (m), or schedule (n), is an acknowledgment 
within sec. 19 of the Indian Limitation Act, 1908. 


Saving of rights of secured creditors. 

258. Who are secured creditors [P -t. I. A., s- 2 (g); Prov. I. A., 
S. 2(l)(e)l. — “ Secured creditor ” means a person holdings mortgage (o), 
charge (p), or lien ( 9 ), on the property of the debtor or any part thereof as 
a security for a debt due to him from the debtor (r). The expression includes 
a landlord who under the enactment for the time being in force has a charge 
on land for the rent of that land (s). The definition excludes a personal 
obligation to give a security or a personal obligation to make a security 
effectual, e.^., a covenant by the mortgagor of a life policy to pay^premiums 
on the policy {t). 


1. Property in custody of receiver, — A decree-holder who has obtained 
an order for the appointment of a receiver of the property of the judgment- 
debtor is not thereby made a secured creditor. Such an order does not 
give the person who has obtained it any lien upon the property of the 
judgment-debtor, but places it in the custody of the receiver to be held by 
him as agent for the Court, and not for the creditor (u). 


(m) Rampal Singh v. NandUd (1911) 16 

C. W. N. 346, 13 1.C. 603. 

(n) Shrigopal v. DhanaUU ( 191 1) 35 Bom. 

383, 9 I.C. 944, [where the English 
law is also discussed] ; A, K. R. 
M. M, C, T, Chettyar v. S. E, 
Munme (\021S) 0 Rang. 633, (*28) 
A. R. 326. 

(o) ** Mortgage ** is defined in s. 58 of 

the Transfer of Property Act, 
1882. 

(p) ** Charge *’ is defined in s. 100 of the 

TranMer of Property Act, 1882. 
A charge may be created by act 
of parties or by operation of 
law. As to charges created by 
operation of law, see s. 55 (4) (b) 
[vendor’s lien] and s. 55 ( 6 ) (b) 
[purchaser’s lien]. 8ee also iSu6ar- 
mania y, Ramalariahna (1922) 42 
Mad. L. J. 426, 70 I.C. 3.i7, (’ 22 ) 
A.M. 335, and Levy v. Stogdon 
(1898) 1 Ch. 478. 

( 9 ) Liens are of two kinds, namely. 


general and special. As to the 
general lien of attorneys, bankers, 
V factors, policy brokers and 
wharfingers, see s. 171 of the 
Indian Contract Act, 1872. As 
to special liens, see s. 95 (seller’s 
lien), s. 169 (lien of finder of goods), 
s. 170 (bailee’s lien), s. 173 
(pawnee’s lien), and s. 221 (agent’s 
lien). 

(r) Prov. L A., s. 2 (1) (e) ; B.A., 1914, 

B. 167 ; Kriehrba Chinoo da Sons 
V. Matubhai (1929) liS Bom. 
290, 117 I.C. 440, (’29) A. B. 107. 

(s) P.-t. I. A., s. 2 (g). See Parbati 

V. Raja Shiam Rikh (1922) 44 
AU. 296, 299, 66 l.C. 214, (’22) 
A A. 74. 

(Q Deering v. Bank of Irdand (1887) 
12 App. Cas. 20, 26. 

(tt) Re Dickinson (1888) 22 Q.B.D. 

187 ; Be Potts (1893) 1 Q.B. 648 ; 
Re Anglesey (1903) 2 Ch. 727 
Re Pearce (1919) 1 K.B. 364. 
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2. Executor^s right of retamer, — In England an executor has a right to 
retain a debt due to himself from the testator, but this right does not make 
him a secured creditor (v). In India an executor has no right of retainer. 

3. La)ndlord*8 power of distress. — A landlord whose rent is in arrear 
is not a secured creditor simply because he has a power of distress (u;). 

4. Lease of mortgaged property hy mortgagee to mortgagor. — ^Where a 
mortgagee in whose favour a usufructuary mortgage has been executed gives 
a lease of the mortgaged property to the mortgagor at a rent equivalent to 
the amount of interest, and the property is charged with payment of the 
rent, the mortgagee is a secured creditor in respect of the rent (x). 


259. Rights of secured creditors not affected by order of 
adjudication [P.-t. 1. A., s. 17 ; Frov. L A., s. 28 (2) & (6)].-- 
This section, as already stated, provides that on the making of an order of 
adjudication the property of the insolvent shall vest in the Official 
Assignee or Receiver. It further provides that after an order of adjudication 
has been made no creditor shall have any remedy against the 
property of the insolvent except as provided by the insolvency .law, 
and, further, that no creditor shall commence any suit or other 
proceeding except with the leave of the Insolvency Court. At the same 
time it is .provided by this section that nothing contained in it shall 
affect the power of any secured creditor to realise or otherwise deal with 
his security in the same manner as he would have been entitled to realise or 
deal with it if the section had not been passed. In short, the right of a 
secured creditor to realise or otherwise to deal with his security is unaffected 
by the order of adjudication. The Court therefore has no power to restrain 
a mortgagee of the insolvent’s property from selling the property in the 
exercise of his power of sale (y). The fact that the mortgage debt is 
not included in the schedule docs not affect the rights of the secured 
creditor (z). Nor does failure of the secured creditor to appear and prove his 
debt in insolvency affect his rights (a). 

260. Secured creditor and leave to sue.— ;A secured creditor is 
entitled to commence a suit to realise his security without the leave of the 
Insolvency Court (6). If he has obtained a decree for sale on his mortgage 
before the insolvency of the mortgagor, no leave is necessary to execute 
the decree, and if the property is sold in execution of the decree, the 
purchaser will acquire a good title to it against the Official Assignee or 


(V) IM V. NvUdU (1879) 12 Gh.D. 91. 

(w) Thomas Y. PaUmi Leonite Co. (1881) 

17 Ch.D. 261, 267. 

(x) AUaf Alt Khan v. Lalta Prasad 

(1897) 19 All. 496, followed in 
Bishamhhar Naih v. R. 0. Bansal 
ik Co. (1926) 24 All. L. J. 641, 95 I. 
C.893, (’26) A. A. 67S. 

(y) See Rs Evdyn (1864) 2 Q. B. 302. 
( 2 ) Shridhar v. Atmaram (1883) 7 Bom. 

466 ; Shridhar y. Krishnaji (1888) 
12 Bom. 272; Sheoraj Singh v. 
Oauri Sahai (1899) 21 All. 227. 
(a) Shridhar v. Atmaram (1883) 7 Bom. 
466; Shridhar v.KrishnajUmS) 


12 Bom. 272; Sheoraj Singh v. 
Qauri (1899) 21 All. 227: 

(6) Lang v. Heptullabhai (1914) 38 
Bom. 369, 21 I. C. 7l4 ; Official 
Receiver, Coimbatore v. Palani- 
swami Chetti (1926) 4^^ Mad. 760, 
88 I. C. 934, (*26) A. M. 1061 ; 
Tyeb Ali y. Puma (1926) 43 Cal. 
L. J. 219, 228, 93 1. G. 898. (’26) 
A. G. 618 ; Bai Kashi v. Chunilal 
(1929) 31 Bom. L.B. 1199. As to 
English cases, see White y. Sim- 
mons (1871) L. B. 6 Gh. App. 
665: Ex parte Hirst (1S79) 11 
Ch. D. 278. 


Paras. 

25S.260 
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Parag, Receiver (c). A different view, however, has been taken by the High Court 
260. 261 of RangooD. It has been held by that Court that leave to sue is necessary 
even for the institution of a suit by a mortgagee to r^lize his security, and 
that the proviso to this section is confined in its opeiation to cases where a 
mortgagee can realize his security without the institution of a suit (d). 
This decision, it is submitted, is not correct. If it were correct, the provisions 
of the corresponding sec. 28 (6) of the Provincial Insolvency Act, would 
be almost nugatory, having regard to sec. 69 of the Transfer of Property 
Act, 1882, winch enumerates the cases in which a power of sale can be 
exercised without the intervention of the Court. The learned Judge in his 
judgment refers first to White v. Simmon (c), a case under the Bankruptcy 
Act, 1869, where it was held that a mortgagee may, instead of applying in 
bankruptcy, proceed in Chancery for realizing his security, the jurisdiction 
in Chancery not being taken away by the Bankruptcy Act, 1869. He then 
goes on to say that there was no provision is sec. 12 of the Bankruptcy Act, 
1869, for leave to sue, and that the provision as to leave was first introduced 
in sec. 9 of the Bankruptcy Act, 1883. This, no doubt, is so, ’but the 
learned Judge said that '' the law was deliberately changed by the Act of 
1883 with the object of closing the loophole which those cases had left 
open,” suggesting that V. a was no longer law, and that a 

mortgagee cannot after the Bankruptcy Act of 1883 proceed in Chancery 
for realizing his security. This, it is submitted, is not correct. Under the 
English law a secured creditor may even now bring his action in the Chancery 
Division of the High Court, though, in that case, if the bankruptcy is in the 
High Court the action may be transferred under sec. 105 (4) of the Bank- 
ruptcy Act, 191 4 to the Judge to whom bankruptcy business is assigned (/). 
It is also submitted that the term '' creditor ” in the first part of this 
section does not refer to a secured creditor ; there are separate definitions 
of “ creditor ” and * secured creditor ” in both the Acts (g). The pro- 
visions of sec, 63 (2) of the Presidency -towns Insolvency Act and the 
corresponding sec. 51 (2) of the Provincial Insolvency Act, also lend support 
to the view that a secured creditor may institute a suit to realize his 
security without the leave of the Insolvepcy Court. 


261. Only equity of redemption vests in Official Assignee or 
Receiver. — If the mortgagor becomes insolvent, all that vests in the Official 
Assignee or Receiver is the equity of redemption. The Official Assignee 
or Receiver may therefore sell the equity of redemption, but he cannot sell 
the mortgaged property. If the Official Assignee or Receiver purports to 
sell the property, the sale can only pass the equity of redemption to the 
purchaser (A). The mortgagee may therefore ignore the sale by the Official 
Assignee or Receiver, and institute a suit for sale of the mortgaged property 
against the purchaser (i ) ; or he may sue the Official Assignee or Receiver 


(c) Sheoraj Singk v. Oauri Sakai (1899) 

21 All. 227. See also P.-t. I. A., 
8. 3 (2) ; Prov. I. A. s. 51 (2). 

(d) In the matUr of L, W. Naese (1929) 

7 Rang. 201, 118 I. C. 615, (»29) 
A R» 229 

(tf) (1871) L. r’ 6 Ch. App. 555. 

(/) See Williams on Bankruptcy. I3th 
ed., p. 472. 


(g) P.-t, I. A., 8. 2 (a) A (g) ; Prov. 
I.A., 8. 2 (l)(a) A(e). 

(h) Shridhar v. Kriahnaji (1888) 12 

Bom. 272; Lang v. HeptuUabhai 
(1914) 38 Bom. 359, 21 I. C. 714; 
Kaniappa v. Raju (1924) 47 Mad. 
605, 79 I. C. 8o0, ('24) A. M. 761. 

(i) Kaniappa v. Raju (1924) 47 Mad. 

605, 79 I. C. 850, (*24) A. M. 761. 
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for payment of the mortage debt out of the proceeds of the sale of the Parae. 
property (j). 26UMS 

It may here be observed that in cases governed by the Presidency-towns 
Insolvency Act the Insolvency Court has power to direct a sale of the mort- 
gaged property on the application of the mortgagee or of the Official 
Assignee with the consent of the mortgagee (k). A Court under the 
Provincial Insolvency Act has no such power. If such a Court 
directs a sale of the mortgaged property without the consent of the 
mortgagee, the sale is not binding on tfie mortgagee, even though the order 
provides that the sale proceeds should be applied in the first instance 
towards payment of the mortgagee’s claim (Z). 

262, Suit to resdise security : joinder of Official Assignee or 
Receiver. — The Official Assignee or Receiver is a necessary party to a 
suit by a secured creditor to realise his security, whether the suit is instituted 
before or after insolvency. The reason is that the equity of redemption 
vests in the Offidial Assignee or Receiver, and he alone is entitled to deal 
with it. If he is not made a party, he will not be bound by any decree that 
may be passed in the suit, or by the sale of the mortgaged property in execu- 
tion of any such decree, even if he had before the decree was passed applied 
to be joined as a party and his application had boon refused. He may sue 
to set aside the decree as well as the sale (m). 

263. Dispute as to validity of mortgage.- The Registrar has no 
power to decide the question of the validity or otherwise of a mortgage. This 
is a question to be determined by the Insolvency Court (n). 


3. Stay of suits and other proceedings. 


264. Stay of suits and other proceedings.— The Courts have 
power after an order of adjudication has been made to stay suits and other 
proceedings pending against the insolvent. Under the Presidency-towns 
Insolvency Act that power is given both to the Insolvency Court (para. 265) 
and the Court in which the suit or other proceeding is pending (para. 266). 
Under the Provincial Insolvency Act that power is confined only to the Court 
in which the suit or other proceeding is pending (para. 266). Further, under 
the Presidency-towns Insolvency Act, the Insolvency Court has the power 
to stay or annul insolvency proceedings pending under the Provincial 
Insolvency Act in a District Court (para. 265A). 

265. (1) Power of Insolvency Court under Presidency-towns 
Insolvency Act to stay suit or execution proceeding [P.-t.LA., 

S. 18 (1) & ( 2 ) ]. — The Court exercising insolvency jurisdiction has power 


(j) Lang v. HeptuUabhai (1914) 38 
Bom. 359. 21 1. G. 714. 

(A?) P.-t. I. A., Sch. II, r. 18. 

(1) Sant Prasad Singh v. Sheodut Singh 
(1923) 2 Pat. 724, 728, 77 1. G. 589, 
(’24) A. P. 259. 

(in) Kala Chand v. Ja^an9ia/A(1927) 54 
I. A. 190, 54 Gal. 595, 101 I. G. 
442, (’27) A. P. G. 108, reversing 


B. c. in 29 C. W. N. 771, 86 I. G. 
1 42, (’26) A. G. 786; Punin- 
thavelu v. Bhashyam (1902) 25 
Mad. 406, 421 ; In the matter of 
L. W. Naase (1929) 7 Rang. 201, 
118 I. G 615, (’29) A R. 229. 

(n) ReLalbihari Shah (1920)47 Gal. 
721, 60 1. G. 889, a case under 
P.-t. I. A., Sch. II, r. 18. 
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Panu- under the Presidency-towns Insolvency Act at any time after the making 
266^265A of an order of adjudUcatiou to stay '*any suit or other proceeding” pending 
against the insolvent before any Judge or Judges of that Court or in any other 
Court subject to the superintendence of that Court no such power is 
conferred upon Courts exercising insolvency jurisdiction under the Provincial 
Insolvency Act (o). * 

There is a conflict of opinion whether the power to stay is to be 
exercised by a Judge of the High Court sitting in insolvency or by the High 
Court on its Appellate side. The ^former view was taken in Re NaginUd 
MaganUd (p), the latter in Re Maneckchand (q), both decisions of the High 
Court of Bombay. The former view, it is submitted, is the correct one. 

The “other proceeding” in sec. 18 (1) of the Presidency-towns 
Insolvency Act should be (gusdem generis with or analogous to a suit (r). 
The expression “ other proceeding ” refers to proceedings in the nature of 
suits, execution or other legal proceedings («). It does not include a 
proceeding in insolvency. Therefore, a Judge of the High Court sitting in 
insolvency has no power under sec. 18 (1) to stay insolvency proceedings 
pending against the same debtor under the Provincial Insolvency Act in a 
District Court (<). This led to the insertion in the Act of a new section, being 
sec. 18A, which is considered in para. 265A below. , 


265A. (2) Power of Insolvency Court under Presidency- 
towns Insolvency Act to stay insolvency proceedings pending in 
subordinate Courts [P.-t. I. A., S. 18A].— Sec. 18A of the Presidency- 
towns Insolvency Act provides that the Court exercising insolvency juris- 
diction may, at any time after .the presentation of an insolvency petition, 
stay any insplvency proceedings pending against the debtor in any Court 
subject to its superintendence, and may, at any time after the making of an 
order of adjudication, annid an adjudication against the debtor made by 
any such Court. This section is new. It was inserted by sec. 3 of the 
Insolvency Law (Amendment) Act, 1930. Before the amendment it was 
held that the Court exercising insolvency jurisdiction under the Presi- 
dency-towns Insolvency Act had no power to stay proceedings in 
insolvency pending in respect of the same debtor under the Provincial 
Insolvency Act in a subordinate Court (see para. 265 above). The 
need for such a power was soon felt as it had become a common practice 
for debtors, who carried on business in Calcutta, to retire to some part of 
the province sufficiently remote, and get an accommodating creditor to 
present a petition in insolvency against them in a District Court. This 


(o) Seo Official Receiver v. Palanirwami 
Chetti {IQ25) 48 Mad. 750, 88 I.G. 
934, (’26) A. M. 1061 [Prov. I. A., 
B. 29]. 

ip) (1925) 49 Bom. 788, 91 LC. 160, 
(’26) A. B. 643. 

(q) (1923) 47 Bom. 276, 76 l.C. 61, (’22) 
A.B. 390. 

(f) Re Maneckchand (1923) 47 Bom. 
276, 279, 761.0.61, (’22) A. B. 
390. 

(a) Sarat Chandra Pal v. Barlow ds Co, 


(1928) 56 Cal. 712, (’28) A. C. 
782 

(i) Re Naginlal Maganlal ( 1925) 49 Bom. 
788, 91 1. 0. 160, (’26) A. B. 643 ; 
Sarat Chandra Pal v. Barlow tb 
Co, (1928) 66 Cal. 712, (’28) A. C. 
782 ; Re Maneckchand (1923) 47 
Bom. 276, 75 I. 0. 61, (’22) A. B. 
390. See also M, A, Saasoon ds 
Sona, Ld, v. Ooato Behari De 
(1927) 31 C. W. N. 847, 103 1. 0. 
764, (’27) A C. 629. 
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was done with the object of discotuaging Calcutta cieditois from prose- 
cuting their claims or securing a searching investigation of the debtor’s con- 
duct and affairs. The new section gives power to the Judge of a High Court 
sitting in insolvency to stay or annul insolvency proceedings pending under 
the Provincial Insolvency Act in any Court subject to its superintendence in 
rrapect of the same debtor. 

266. (3) Power of Civil Court under both Acts to stay 
suit or other proceeding pending before it [F.-t I. A., s. 18 (3); 
Frov. I. A., s. 29] . — Under both the Acts any Court in which a suit or 
other proceeding is pending against the insolvent,, may, on proof that 
an order of adjudication has been made against him, either stay the suit 
or proceeding or allow it to continue on such terms as the Court may 
think just. The Court, however, has no power to dismiss a suit or to 
discharge execution proceedings (d). The power . to stay can only be 
exercised after an order of adjudication has been made. The mere tiling 
of a petition for adjudication does not empower the Court to grant 
a stay (t^). 


267. Power to stay discretionery.— The Court has discretion to 
stay or not to stay a suit (v). Where a suit is in respect of a debt provable 
in insolvency, it should be stayed unless there are special circumstances 
as, for instance, that the suit was at the time of insolvency ripe for hearing 
and the amount of proof against the insolvent’s estate would not be seriously 
affected, or that the suit, in cases governed by the Presidency-towns Insol- 
vency Act, is about to be barred by limitation (see para. 257 above). In 
Brownscomhe v. Fair (ze^). Wills, J., said : ** The discretion is not an arbitrary 
one, but is to be exercised on recognised principles. Now there is such 
a principle here. The intention of the Legislature in the Bankruptcy Act 
was that on the bankruptcy of a man no more litigation between 
the bankrupt and his creditors should be permitted except in special cir- 
cumstances.” 


268. What proceedings may be stayed and what not.— This 

section is ancillary to the preceding section (x) which says that after an order 
of adjudication has been made no suit or other proceeding in respect of any 
debt provable in insolvency shall be commenced without the leave of the 
Insolvency Court. The object of the section is to compel persons who have 
claims against the insolvent to prosecute their claims in the Insolvency 
Court (y); but the claim must be in respect of a debt provable in insolvency ( 2 ). 


{t\) MaroHrao v. Oovind (*29) A.N. 366. 
(tt) See M, A. Sassoon de Sons^ Ltd. v. 
Oosto Bthari De (1927) 31 G. 
W. N. 847, 849, 103 1. C. 764, (*27) 
A. C. 629, [a case under P.-t. I. 
A., s. 18 (1)]. 

(v) Brownscomhe v. Fair (1888) 68 L. T. 
86 ; Mahomed Haji Essack v. 
AbdtU Rahiman (1917) 41 Bom. 
312: 33 I. 0. 694: MotUal v. 
Madhavrao (1906) 7 Bom. L. R. 
146 [I. I. A., 8. 49] ; Oovindasami 


y. Ranaveerapandian (’26) A- M. 
1146, 97 I. C. 765. 
iw) (1888) 68 L. T. 85. 

(flf) P.-t. I. A., 8. 17 ; Prov. I. A., s. 28 

( 2 ). 

(y) Sarat Chandra Pal v. Barlow ds Co. 

(1928) 48 Cal. L. J. 298, 300, 304, 
(’28) A. C. 782. 

(z) As to what debt8 are provable in 

insolvency and what not. 8ee P.-t. 
1. A., 8. 46 and Prov. I. A., 8. 34 


Pam. 

265A.268 
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Paras. obligation to make payments of alimony, by a husband to his wife directed 
268^269 to be ])aid by a Divorce Court is not a liability provable in insolvency, 
and proceedings to enforce such pa 3 nment 8 will not be stayed (a). 
Nor will the Court stay any suit against an insolvent in respect of a claim 
from which he would not be released by an order of discharge, such as a suit 
for damages for fraud or other tort (b) ; but the property of the insol- 
vent having vested in the Official Assignee or Receiver, execution cannot 
be issued until after discharge (c). 


269. Whether suits commenced after order of adjudication 
and without leave can be stayed* — It would appear from the language 
of this section that the only suits or proceedings that could be stayed under 
this section are suits or proceedings pending at the date on which the order 
of adjudication was made. A different view, however, has been taken by 
the High Court of Bombay, and it has been held by that Court that the language 
of sec. 18(3) of the Presidency-towns Insolvency Act is wide enough to justify 
the stay of a suit, though commenced after the order of adjudication and 
without the leave of the Court. In that case the plaintiff applied for and 
obtained the leave of the Insolvency Court after the institution of. the suit, 
and the suit was stayed (d). This decision was followed with considerable 
hesitation by the same High Court in a later case. In that case no leave 
of the Insolvency Court was obtained either before or after the institution 
of the suit. It was contended for the defendant that the suit should 
be dismissed, as it was instituted without leave, but the Court stayed 
the suit under this section (r). In a Madras case the plaintiff instituted a 
suit against the insolvent without the leave of the Insolvency Court. 
Subsequently he applied to the Insolvency Court for leave, but leave was 
refused on the ground that it ought to have been obtained before the 
institution of the suit. The Court, however, expressed the opinion that the 
proper remedy of the plaintiff was to apply to the Court in which the suit 
was instituted for leave to continue the suit under this section (/). In 
England where an action is commenced without the leave of the 
Bankruptcy Court the practice seems to be to stay the action. This, 
however, is not done under the section of the Bankruptcy Act which 
provides for a stay of actions (^), but under the section which says that 
no action shall be brought after a receiving order has be n made without 


(а) Kerr v. Kerr (1897) 2 Q. B. 439. 

See also Official Receiver v. 
Kalatoa (*27) A. M. 403, 99 I. C. 
564 [suit for maintenance and for 
a declaration of charge]. 

(б) Ex parte Coker (1876) L. R. 10 

Ch. App. 652. See P.-t. I. A., 
8. 45 ; Prov. I. A., s. 44. 

(c) Cobham v. Dalton (1875) L. R. 10 
Ch. App- 655. 


(d) Mahomed Haji Eaaack v. Abdul 

Rahiman (1917) 41 Bom. 312, 33 
I. G. 694. 

(e) Bheraj Samarthji ds Co, v. Vaaantrao 

Oovindrao Prabhaker (1929) 31 
Bom. L. R. 981, ('29) A. B. 398. 

(/) Ohouae Khan v. Bala Subba Rowiher 
(1928) 51 Mad. 833, 105 I. G. 109, 
(’27) A.M. 925. 

(g) B. A., 1914, s. 9. 
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the leave of the Bankruptcy Court (A). The High Court of Lahore has held 
that a suit commenced without leave cannot be stayed under this section, 
and that it should be dismissed {%). 

270. Stay of execution sgsinst insolvent’s property.— The 

power to stay proceedings under this section can only be exercised after an 
order of adjudication has been made. In a Sind case it was held that though 
the Act did not provide in terms for a stay of execution before an order of 
adjudication was made, the Court executing the decree had inherent 
jurisdiction to stay execution against the property of the insolvent until the 
Insolvency Court passed an order of adjudication or dismissed the insolvency 
petition (y). 

271. Stay of execution against insolvent’s person.— It has been 
held by the High Court of Rangoon that this section applies to a stay of 
execution against the person of a debtor. It has accordingly been held that 
when a judgment-debtor, on being arrested in execution of a decree, 
produces an order of adjudication, made after the execution proceedings were 
commenced, the executing Court should act under the provisions of sec. 55 
of the Code of Civil Procedure, 1908, and require him to give security that he 
will appear, when called upon, in any proceeding in insolvency or upon the 
decree in execution of which he was arrested (k), 

272. Secured creditors and stay of suit— As a general rule, 
the Court will not stay a suit by a mortgagee or other secured creditor to 
realise his security (2). The adjudication of the mortgagor as an insolvent 
does not operate as a stay of a mortgagee’s suit to realize his security. 
Nor does an application by the Official Assignee or Receiver to 
set aside the mortgage as void against the creditors (m) operate ipso facto 
as a stay of the suit, though the Court in which the suit is instituted may 
stay the suit until the disposal of the application by the Insolvency 
Court (w). 


4. Effect on transactions. 

273. Effect on transactions. — An order of adjudication de- 
prives the insolvent of all power to enter into transactions which will 


(ii) B. A., 1914, 8 7. See Halsbury 
Laws of England, vol. 2, p. 03, 
f. n. (b), and Brownscornhe v. 
Fair (1888) 58 L. T. 85; Blount 
V. Whitdy (1899) 6 Mans. 48, 
(1899) 79 L. T. 635. 

(») Panna Lai Taaaaduq Huasax- v. 
Hira Nand Jiwan Bam (1927) 8 
Lab. 593, 102 l.C. 37,(’28) A.L. 28. 
(j) Lyon Lord de Co. v. ViAhandaa (*24) 
A. S. 69, 76 1. C. 380. Se3 Mulls's 
Code, note under 0. 21, r. 37. 


(k) M, V. A. L. VUimnaihan Chetiiar 
V. Abdul Majid {1925) 3 Rang. 187, 
89 I. C. 381, (*25) A. R. 305. 

(Q Ex parte Hirat (1879) 11 Ch. D. 
278. See also Sharp v. McHenry 
(1887) 55 L. T. 747. 

(w) See P.-t. I. A., s. 55 ; Prov. I. A., 
8. 53. 

(n) Official Receiver^ Coimbaiore v. 
Palaniawami Chetti (1925) 48 

Mad. 750, 88 1.0. 934, (’25) A. M. 
1051. 


Pans. 

2»m 
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Paras. creditors in respect of his property. After adjudication the. Official 

273-275 Assignee or Receiver alone is entitled to deal with the insolvent’s property 
and he alone can give a title to a purchaser. Every transaction entered into 
by the insolvent after adjudication in relation to his property is void as 
against the Official Assignee or Receiver. If a person pays a sum of money 
to the insolvent after an order of adjudication, he will have to pay 
it again to the Official Assignee or Receiver even though the payment was 
made in fulfilment of a contract entered into with the insolvent before the 
order of adjudication and though he had no notice of the order of adjudication. 
If after adjudication a person buys property from the insolvent, he acquires 
no title to it, and he will have to deliver back the property to the Official 
Assignee or Receiver without any claim to a return of the price paid by 
him (o). And if an insolvent, concealing the fact of his adjudication, 
files a suit against a person indebted to him and obtains a decree, the decree 
is a nullity and it cannot be executed by him (p). 

6. Disqmlifmtwns of insolvent. 

274. Disqualifications of insolvent f P.-t. I. A., i^. 103A ; 
Prov.LA., s. 73 j — An undischarged insolvent so long as he remains 
undischarged is under certain disabilities such as incapacity to hold 
certain offices. This is indeed as it should be. It has accordingly been 
provided by both the Acts that where a debtor is adjudged or readjudged 
insolvent he is disqualified from being appointed or acting as a Magistrate ; 
being elected to any office of any local authority where the appointment 
to such office is by election or holding or exercising any such office to which 
no salary is attached ; and being elected or sitting or voting as member of 
any local authority. 

Remmial of disqualifications . — The ^squalifications cease if the order of 
adjudication is annulled (q) or if the insolvent obtains from the Court an 
order of discharge, whether absolute or conditional, with a certificate that 
his insolvency was caused by misfortune without any misconduct on his 
part. The Court may grant or refuse such certificate as it thinks fit. 
The Provincial Insolvency Act contains an express provision allowing an 
appeal from an order refusing a certificate. 

275. Insolvency caused by misfortune without misconduct.— 

The idea which underlies the enactment appears to be that he who has 
made shipwreck of his own fortune is not fit to be trusted to guide and 
care for the interests of others. There may, however, be cases in which a man 

( 0 ) See Ex parte Babbidge (1878) 8 Ch. I 583, S3 1.C. 34, {*24) A.B. 460. 

D. 367 ; Be Teak (1912) 2 K. B. I (q) See P.-t. 1. A., 8. 21 (1) ; Prov. I. A., 
367. I 8. 35. 

(p) Bozariov. Mahomed (1924) 48 Bom. > 
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may be adjudged insolvent without thereby raising a presumption of his Paras. 
unfitness for holding a public position. It has accordingly been provided 274, 275A 
that the disqualifications will cease if the insolvent obtains from the Court 
his discharge with a certificate that his insolvency was caused by misfortune 
without any misconduct on his part. The power of the Court to grant 
tlie certificate is a discretionary one. The burdep of proving that the 
insolvency was caused by misfortune without any misconduct lies on the in- 
solvent. Misfortune is “ an adverse event not immediately dependent on the 
actions or will of him who suffers from it, and of so improbable a character 
that no prudent man would take it into his calculations in reference to the 
interests either of himself or of others (r) **. A man reduced to poverty by an 
act of God destroying his property suffers from misfortune without any 
misconduct on his part. A man who gambles so much that if he is 
unsuccessful he cannot pay his creditors, does not owe his situation to 
misfortune without misconduct, though he would probably say that ho had 
been unfortunate in his play. Similarly if a man institutes a suit for a di voice 
against his wife and a co-respondent on the ground of adultery, but the 
suit is dismissed with costs which he is unable to pay and he is adjudged 
insol venjt on the petition of the co-respondent, the insolvency cannot be 
said to have been caused by misfortune, though there may be no misconduct 
on his part, and he is not entitled to a certificate. Absence of misconduct 
<loes not by itself amount to misfortune. Further, misfortune as defined 
above, must be the sole cause of the insolvency. Where the insolvency is not 
solely the result of misfortune, it cannot be said to arise from misfortune. 

If the event which causes the insolvency is due partly to “ misfortune 
and partly to “ misconduct,” it cannot come within the exemption (s). If 
a man publishes a libel against another (<), or slanders another (w), it is not a 
“ misfortune,” and if he is unable to pay the costs of the action brought 
against him and insolvency follows, he is not entitled to a discharge. 


6. Disqualification of insolvent to act as trustee. 

275A. Insolvency of trustee [P.-t. L A., S. 119].~Where an insol- 
vent is a trustee within the Indian Trustee Act, 1866, sec. 35 of that Act, 
which empowers; the Court to appoint a new trustee in certain cases, will 
have effect so asito authorise the appointment of a new trustee in substitu- 
tion for the insolvent (whether he voluntarily resigns or not), if it appears 
expedient to do so, and the new trustee will have the same rights and powers 
as he would have had if appointed by decree in a suit. 


(r) Re Lord Collin Cambell (1888) 20 
Q. B. D. 816, 822, per Fry, L. J. 
( 9 ) Re Lord CoUin Campbell^ supra. 

{t) Re Burgees (1887) 4 Morr. 186. 

(u) Re Thompson (1018-19) B. & C. B. 

7 


150. As to suspension of & 
pleader's sanad on his insolvency, 
see Oovernmevt Pleader v. Desk- 
pande (1928) 52 Bom. 559, ('28) 
A. B. 385. 
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PART n. 

^-PROCEEDINGS CONSEQUENT ON ORDER OF 
ADJUDICATION, ETC. 

PRESIDENCY-TOWNS INSOLVENCY ACT, SS. 24-27, 33-37. 

1. Scheduls. 

276. Insolvent’s schedule (s. 24)-- Where an order of adjudication 
is made against a debtor, he is required to prepare and submit to the Court 
a schedule verified by affidavit, in such form and containing such particulars 
of and in relation to his affairs as may be prescribed. The schedule must 
be submitted, if the order is made on the petition of the debtor, within 
thirty days from the date of the ordei, and if the order is made on the 
petition of a creditor, within thirty days from the date of service of the order. 
If the insolvent fails, without reasonable excuse, to comply with these 
requirements, the Court may, on the application of the Official Assignee 
or of any creditor make an order for his committal to civil prison, and, 
in addition, *riie Official Assignee may, at the expense of the estate, cause 
the schedule to be prepared in the manner prescribed by the Rules. 

2. Protection order. 

277. Protection order (s. 25). — ^Any insolvent who has submitted 
his schedule may apply to the Court for protection, and the Court may, on 
such application, make an order for protection of the insolvent from arrest 
or detention. A protection order may \pply either to all the debts men- 
tioned in the schedule or to any of them as the Court may think proper, 
and may commence and take effect at and for such time as the Court 
may direct, and may be revoked or renewed as the Court may think fit. 
Such an order protects the insolvent from being arrested or detained 
in prison for any debt to which it applies, and any insolvent arrested 
or detained contrary to its terms is entitled to his release : provided that no 
such order shall operate to prejudice the right of any creditor in the event 
of the order being revoked or the adjudication annulled. 

Any creditor is entitled to appear and oppose the grant of a protection 
order, but the insolvent is prima facie entitled to such order on production 
of a certificate signed by the Official Assignee that he has so far conformed 
to the provisions of this Act (u). 


(v) Under Bombay Rule 00 notice of an application for a protection order need 
not be given to any creditors other than execution creditors. 
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The Court may make a protection order before an insolvent has PaTM* 
submitted his schedule if it thinks it necessary to do so in the interests of 277 , 278 
the creditors. 


278- Discretion of Court — A protection order is a privilege to be 
granted or withheld as the Court in its discretion may determine. In 
the exercise of this discretion there is a distinction between cases, where the 
application for protection is made after the insolvent’s application for 
discharge is heard and his discharge suspended, and cases where protection 
is applied for before the hearing of the application for discharge. In the 
former case the Court will have regard to the character and circumstances 
of the insolvent. Where the insolvency is of a flagrantly culpable kind, 
being the result of gross extravagance accompanied by grave malpractices 
and a total disregard of the creditors whose money has been squandered, pro- 
tection will not be granted. The Court will in such a case look into tlui 
reasons given in the judgment for suspending the discharge. Thus where 
discharge was suspended on proof of facts specified in sec. 39(2) (a), (b), (c). 
(d), (f) and (j) of the Presidency- towns Insolvency Act (a), it was held that 
no protection should be granted (6). 

Different considerations apply where protection is applied for before 
the hearing of the application for discharge. The good faith or bad faith 
of an insolvent does not ordinarily come under the scrutiny of the Court 
until the application for his discharge is heard, and before discharge the 
Court has hardly any materials on which it can come to any finding as 
to the conduct of the insolvent. At the initial stage of insolvency the affairs 
of the insolvent have to be investigated and his property has to be realised ; 
it is in the interest of the creditors themselves that this should be done and 
it cannot be done without considerable difficulty if the insolvent is put in jail 
or has to go into hiding to escape from arrest. The Court must act in the 
interest of all the creditors and not in the interest of any particular creditor 
who wishes to put the insolvent in jail. The section clearly intends that if 
an insolvent diligently performs the duties prescribed by the Act he should 
not be harassed by execution creditors, and should not be rendered liable 
to pressure whereby one creditor may get undue advantage over another. 
The insolvent is 'prima facie entitled after adjudication to an order of 
protection in the absence of any report against his conduct, and protection 
is granted as a matter of course. The Court will not, on an application 
for an ad interim protection, inquire into allegations of concealment of 
property or into charges of fraud made against the insolvent by opposing 


(a) See Prov. I. A., 8. 42 (1) (a), (b), (c), 

(d), (f) and (i). 

(b) Maham^ Haji Isaac v. Shaikh 

Abdvl Rahman (1916) 40 Bom. 


461, 31 I. C. 507 ; Mahomed 
Roahan v. Oulam Mohiddin ( 1920) 
31 Bom L. R. 206, (*29) A. B. 
135. 
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Pufug^ creditors, because these are matters to be investigated at the hearing of the 
278«'281 petition (c). 

It is a good ground for refusing a protection order that the insolvent 
has failed to produce his books of account before the Official Assignee. It 
is no excuse that the books are with a third party and that the Official 
Assignee could apply to the Court (d) fox an order on the third party to make 
them over to him. It is for the insolvent himself in the first instance to take 
all steps in his power to effect the production of the books (e). Delay in 
applying for a discharge may also be a ground for refusing protection unless 
it is satisfactorily accounted for (/). 

279. Official Assignee’s certificate.— Any creditor may appear and 
oppose the grant of a protection order, but the insolvent is prima facie entitled 
to such order on production of a certificate signed by the Official Assignee 
that he has so far conformed to the provisions of the Act. This provision 
indicates the Hues along which the discretion which the Court has in granting 
protection should be exercised when a creditor opposes the grant. If the 
insolvent prCduces the certificate, the onus is thrown on the opposing creditor 
of showing caiase why the protection order should not be made. If is open 
to the creditor to show that the insolvent has imposed on the Official Assignee 
and that in spite, of the certificate he has not conformed to the provisions of 
the Act or that the insolvent has been guilty of undue delay in applying for 
his discharge, for the Court will not countenance an insolvent resting 
unreasonably beneath the shade of the protection order (ijr). There is no 
provision as to a Receiver’s certificate in the Provincial Insolvency Act, 
but the Court, it is presumed, will take the Receiver’s report into consideration 
in dealing with the application. 

280. Protection before submission of schedule.— As a general 
rule, the Court will not make a protection order until after the insolvent 
has submitted his schedule. Th^Uourt, however, has the power to make the 
order even before the schedule is filed ifit thinks it necessary to do so in the 
interests of the creditors ; but no such order can be made before adjudicatioil. 


281- Refusal of protection order- — The mere fact that a protection 
order has been refused is no reason for committing the insolvent to jail 
in execution of a decree against him. Thus where after adjudication 
the insolvent had in execution proceedings taken out against him given 
fiecurity for his appearance, and on the protection order being refused the 


(e) Re Meghraj Oangabux (1911) 35 
Bom. 47, 7 1. C. 448. See also 
In themaUer of Dinendra Nath 
Munich (1905) 9 C. W. N. 231 
[I. I. A., 1848]. 

{d) See P.-t. I. A., s. 36 ; Prov. I. A., 
■.59A. 


(e) In the maUer of Oopal Dae Aurord 
(1925) 30 C. W. N. 112, 91 I. C. 
975, (’26) A. a 260. 

(/) See Re Meghraj Oangabux (1911) 
35 Bom. 47,48. 7 I. C. 448. 

(g) Re Meghraj Oangahax (1911) 35 
Bom. 47, 7 I. C. 448. 
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judgment-creditor again applied to commit the insolvent to jail on the ground Paras, 

that the insolvent had failed to produce his books of account in the 281^282 

insolvency proceedings, it was held that in the circumstances of the case the 
application should be refused (A). In the course of the judgment Rankin, 

C. J., said: “ I would point out that in the circumstances such as the present 
one the law of India is extremely illogical and the position of the Court would 
appear to be very embarrassing. Here is a man who so long ago as 26th 
January of last year was adjudicated an insolvent and so far as we know all 
his properties would vest either in the OflScial Assignee or in the Receiver 
who would be appointed 'by the Court. It is said that he has not disclosed 
his books and he has been refused the protection order. Nevertheless the 
object of sending a man to jail for non-payment of debts if he is under an 
obligation to hand over all his assets to the Court of insolvency does not 
appear to me very convincing; still less does it appear to be consistent 
with the principle that this should be done by one creditor while the assets 
are supposed to have been impounded on behalf of all creditors.** 


, 3. Meetings of creditors. 

282. Meetings of creditors fs. 26 ; Sch. I.]— At any time after the 
making of an order of adjudication against an insolvent, the Court, on the ap- 
plication of the creditor or of the Official Assignee may direct that a meeting of 
creditors shall be held to consider the circumstances of the insolvency and 
the insolvent 8 schedule and his explanation thereof and generally as to the 
mode of dealing with the property of the insolvent. With respect to the 
summoning of meetings, voting at the meetings, and proof for the purposes 
of voting, the rules in the First Schedule to the Act are to be observed. 
Those rules are as follows : — 

1. Meetings of creditors , — The Official Assignee may at any time 
eummon a meeting of creditors, and sliall do so whenever so directed by 
the Court or by the creditors by resolution at any meeting or whenever 
requested in writing by one-fourth in value of the creditors who have 
proved. 

2. Summoning of meetings.' Meetings shall be summoned by sending 
notice of the time and place thereof to each creditor at the address given in 
his proof, or, if he has not proved, at the address given in the insolvent’s 
schedule, or such other address as may be known to the Official Assignee. 

3. Notice of meetings , — The notice of any meeting shall be sent ofi 
not less than seven days before the day appointed for the meeting and may 
be delivered personally or sent by prepaid post letter, as may be convenient. 

(A) Nagoremull v. Lachmi Narain (1928) I (’29) A. C. 144. 

48 Cal. L. J. 531, 113 I. C. 854, ( 
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Fara.282 The Official Assignee may, if he thinks fit, also publish the time and place 
of any meeting in any local newspaper or in the local official Gazette. 

4. Duty of insolvent to attend if required, — It shall be the duty of the 
insolvent to attend any meeting which the Official Assignee may, by notice, 
require him to attend, and any adjournment thereof. Such notice shall be 
either delivered to him personally or sent to him at his address by post at 
least three days before the date fixed for the meeting. 

5. Proceedings not to he avoided for non-receipt of notice. — The pro- 
ceedings held and resolutions passed at any meeting shall, unless the 
Court otherwise orders, be valid notwithstanding that any creditor has not 
received the notice sent to him. 

6. Proof of issue of notice, — A certificate of the Official Assignee that 
the notice of any meeting has been duly given, shall be sufficient evidence 
of such notice having been duly sent to the person to whom the same was 
addressed. 

7. Costs of meeting, — Where on the request of creditors the Official 
Assignee summons a meeting, there shall be deposited with tl^p written 
request the sum of five rupees for every twenty creditors for the costs of 
summoning the meeting, including all disbursements: Provided that the 
Official Assignee may require such further sum to be deposited as in his 
opinion shall be sufficient to cover the costs and expenses of the meeting. 

8. Chairman, — The Official Assignee shall be the chairman of any 
meeting. 

9. Right to vote.^k creditor shall not be entitled to vote at a meeting 
unless he has duly proved a debt provable in insolvency to be due to him 
from the insolvent, and the proof has been duly lodged one clear day before 
the time appointed for the meeting. 

10. No vote in respect of certain debt. — A creditor shall not vote at any 
such meeting in respect of any unliquidated or contingent debt, or any debt 
the value of which is not ascertained (fel), 

11. Secured creditor. — For the purpose of voting, a secured creditor 
shall, unless he surrenders his security, state in his proof the particulars of 
his security, the date when it was given, and the value at which he assesses 
it, and shall be entitled to vote only in respect of the balance, if any, due 
to him after deducting the value of his security. If he votes in respect of 
his whole debt, he shall be deemed to have surrendered his security, unless 
the Court on application is satisfied that the omission to value the security 
has arisen from inadvertence (t). 

(M) See Ex parte Ruffle (1873) L. R. 8 I 2 K. B. 489; Re Pawson (1917) 

Ch. App. 997, per Mellish, L. J. 2 K. B. 527 ; Re Maxaon (1919) 

(i) See Re Safety Explosives, Limited 2 K. B. 330. 

(1904) 1 Ch. 226 ; Re Rowe (19C4) 
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12. Pi'oof in respect of negotiable instruments. — ^Where a creditor seeks Para* 2S2 
to prove in respect of a bill of exchange, promissory note, or other negoti- 
able instrument or security on which the insolvent is liable, such bill o^ 
exchange, note, instrument or security must, subject to any special order of 

the Court made to the contrary, be produced to the Official Assignee before 
the proof can be admitted for voting. 

13. Power to require creditor to give up security. — It shiall be competent 
to the Official Assignee, within twenty-eight days after a proof estimating 
the value of a security has been made use of in voting at any meeting, to 
require the creditor to give up the security for the benefit of the creditors 
generally, on payment of the value so estimated. 

14. Proof hy partner. — If one partner in a firm is adjudged insolvent, 
any creditor to whom that partner is indebted jointly with the other partners 
in the firm, or any of them, may prove his debt for the purpose of voting 
at any meeting of creditors and shall be entitled to vote thereat. 

15. Power of Official Assignee to admit or reject proof. — The Official 
Assignee shall have power to admit or reject a proof for the purpose of voting, 
but his decision shall be subject to appeal to the Court. If he is in doubt 
whether the proof of a creditor should be admitted or rejected, he shall mark 
the proof as objected to, and shall allow the creditor to vote, subject to the 
vote being declared invalid in the event of the objection being sustained. 

16. Proxy. — A creditor may vote either in person or by proxy. 

17. Instrument of proxy. — Every instrument of proxy shall be in the 
prescribed form and shall be issued by the Official Assignee. 

18. General proxy. — A creditor may give a general proxy to his attor- 
ney or to his manager or clerk, or any other person in his regular employ- 
ment. In such case the instrument of proxy shall state the relation in 
which the person to act thereunder stands to the creditor. 

19. Proxy to be deposited cm day before date of meeting. — A proxy shall 
not be used unless it is deposited with the Official Assignee one clear day 
before the time appointed for the meeting at which it is to be used. 

20. Official Assignee as proxy. — A creditor may appoint the Official 
Assignee to act as his proxy. 

21. Adjournment of meeting. — The Official Assignee may adjourn the 
meeting from time to time and from place to place, and no notice of the 
adjournment shall be necessary. 

22. Minute of proceedings. — The Official Assignee shall draw up a 
minute of the proceedings at the meeting and shall sign the same. 
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4. PMic examination. 

283. Public examination of insolvent [F.-t. I. A., s. 27].— 
Where the Court makes an order of adjudication it is. required to hold a 
public sitting on a day to be appointed by the Court, of which notice 
is to be given to creditors in the prescribed manner, for the examination 
of the insolvent and the insolvent must attend thereat in order that he 
may be examined as to his conduct, dealings and property. The 
examination is to be held as soon as conveniently may be after the 
expiration of the time for the filing of the insolvent’s schedule. Any 
creditor who has tendered a proof, or a legal practitioner on his 
behalf, may question the insolvent concerning his affairs and the causes 
of his failure. The Official Assignee is required to take part in the 
examination of the insolvent ; and for the purpose thereof, subject to such 
directions as the Court may give, may be represented by a legsl practi- 
tioner. The Court may put such questions to the insolvent as it may think 
expedient. 

The insolvent is to be examined upon oath, and it is his duty to answer 
all such questions as the Court may put or allow to be put to him. Such 
notes of the examination as the Court thinks proper are to be taken down 
in writing and to be read over either to or by the insolvent and signed by 
him, and may thereafter be used in evidence against him and are <,o l)e open 
to the inspection of any creditor at all reasonable times. When the Court is 
of opinion that the affairs of the insolvent have been sufficiently investigated 
it is required to make an order declaring that his examination is con- 
cluded, but such order does not preclude the Court from directing further 
examination of the insolvent whenever it may deem fit to do so. 


Where the insolvent is a lunatic or suffers from any such mental or 
physical affliction or disability as in the opinion of the Court makes him 
unfit to attend his public examination, or is a w^oman who according to the 
customs and manners of the country ought not to be compelled to apjiear 
in public, the Court may make an orfer dispensing with such examination, 
or directing that the insolvent be examined on such terms, in such manner 
and at such place as to the Court seems expedient. 

284. Scope of the examination- — This section is taken from sec. 17 
of the Bankruptcy Act, 1883, now sec. 15 of the Bankruptcy Act, 1914. 
The only provision for the public examination of the insolvent in the Provincial 
Insolvency Act is that contained in sec. 24 (2) and (4). Under that Act 
the examination is held before the order of adjudication is made ; under the 
Presidency-towns Insolvency Act the examination is held after the order of 
adjudication is made. 

As in England so here the insolvent is to be examined “ as to his conduct, 
dealings and proj^erty”, in short he is to be examined as to his affairs. The 
scope of the inquiry is not limited to offences in connection with his insolvency, 
but extends to all matters which the Court may take into consideration 
on the application for discharge and which would justify a refusing or suspend- 
ing or qualifying of an order of discharge {j ). The object of the examination 
is not merely to obtain a full and complete disclosure of his assets and the 
0) A therton (1912) 2 K. B. 251. . 
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facts relating to the insolvency in the interests of his creditors, but is also 
for the protection of the public. In Re Paget (k), Lord Hanworth, M. R., 
said : The debtor in the present case came up for public examination 

under the provisions of sec. 15 of the Bankruptcy Act, 1914, which require 
that a debtor against whom a receiving order has been made shall be publicly 
examined as to his * affairs.’ I use that word comprehensively, the object 
of the examination being not merely for the purpose of collecting the debts 
on behalf of the creditors or of ascertaining simply what sum can be made 
available for the creditors who are entitled to it, but also for the purpose of 
the protection of the public in the cases in which the bankruptcy proceed- 
ings apply, and that there shall be a full and searching examination as to what 
has been the conduct of the debtor in order that a full report may be made 
to the Court by those who are charged to carry out the examination of the 
debtor. To concentrate attention upon the mere debt collecting and 
distribution of assets is to fail to appreciate one very important side of 
bankruptcy proceedings and law.” 


285. Incriminating questions. — The object of the section, as stated 
above, is to secure a full and complete examination and disclosure of the 
facts relating to the evidence not merely in the interests of the creditors, but 
also in the interests of the public. The insolvent is therefore bound to answer 
all questions relating to his conduct, dealings and property which the Court 
may jmt of allow to be put even though the answers tend to criminate him (1). 

285 A* Use of answers in evidence. — ^Answers by an insolvent at 
his public examination may always be used against him in a proceeding taken 
against him personally, e.^., on an application to strike off his name as a 
solicitor on the ground of misconduct (ll), or in a criminal proceeding instituted 
against him under secs. 103 and 104 of the Presidency-towns Insolvency 
Act (m) [Provincial Insolvency Act, ss. 69, 70], but not in a proceeding taken 
against him in a representative capacity, e,g., as a trustee {ml). They are 
not, however, evidence in any suit or other proceeding against a third person, 
not even on a subsequent application by the Official Assignee or Receiver in 
the same insolvency (w). Thus the answers given by an insolvent are not 
evidence against a third person in a proceeding taken by the Official Assignee 
against him under sec. 7 of the Presidency-towns Insolvency Act (Provincial 
Insolvency Act, sec. 4) to recover from him property alleged to belong to 
the insolvent (nl), or against a mortgagee on an application by him under 
T. 18 of Schedule II to the Presidency-towns Insolvency Act (w2), or against 
beneficiaries in a suit by the Official Assignee or Receiver against the 


{k) (1927) 2 Ch. 86, 87; Re Jawett 
(1929) 1 Ch. 108. 

(0 Re Athertow (1912) 2 K. B. 251 ; 
Re Paget (1927) 2 Ch. 86, 87. 
8ee the Indian Evidence Act, 1872, 
8. 132. The insolvent is also 
bound to answer all questions 
relating to a secret process": 
Re SUvenson (1918-19) B. & C. R. 
106 ; Re Keene (1922) 2 Ch. 476. 
(Zl) Re A Solicitor (1890) 26 Q.B.D. 17. 
(fft) JlfoltZaZ V. Emperor (1928) 32 C. 
W. N. 1140, 113 I. C. 861, (’29) 
A. C. 80. See Re Joseph Perry 


(1919) 40 Cal. 996, 54 I. C. 478, 
a case under the P.-t. I. A., s. 36. 
As to English law, see B.A., 
1914, s. 166. 

(wl) New Prance and Garrard's Trustee 
V. Hunling (1897) 1 Q.B.D. 607. 
(n) Re Brunner ^887) 19 B. D. 672. 

(nl) Jnanendra Bala Debi v. Official 
Assignee of CakuUa (1926) 30 
C. W. N. 346, 93 I. C. 834, (*26) 
A. C. 697. 

(n2) Janva Bai v. PZtofn6ar (1916) 24 
Cal. L. J. 149, 36 1. C. 689. 


Pam. 
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Paras. insolvent and his co-trustees to set aside a transfer made by the insolvent of 
285A’2M his property to the trust estate to make good breaches of trust committed by 
him (n3), or against creditors in a suit by them under sec. 53 of the Transfer 
of Property Act, 1882, to set aside a transfer made by the insolvent (w4), 
or in a proceeding by the Official Assignee or Receiver to set aside a voluntary 
transfer or a fraudulent preference (n5). Nor are they evidence against the 
Official Assignee as representing the estate of the insolvent (n6), or against 
a person adjudged insolvent along with him (n7). 

Where the insolvent is called as a witness as to any matter arising in his 
insolvency, it is open to any party, including the party calling him, to elicit 
from him in cross-examination what account he has given of the matter in his 
public examination (n8). 

286. Notes of examination- — The notes of the examination are to 
be taken down in writing and they are to be read over either to or by the 
insolvent, and may ther<3after be used as evidence against him. If the notes 
are not read over to or by the insolvent or are not signed by him, they 
cannot be used as evidence against him ; but this does not exclude other 
ways of proving the insolvent’s admissions made at his examination. 
The admissions may be proved by the oral evidence of the person who 
took the notes (o). 

287. Application for examination when to be nfade — An 

application for the public examination of the insolvent must be made before 
the insolvent applies for his discharge. Except in special circumstances 
applications made after the petition is placed on the board for final hearing 
should not be allowed (p). 


6. Duties of Insolvent. 


288. Duties of insolvent as to discovery and realisation of 
property (s. 33). — ^Every insolvent must, unless prevented by sickness 
or other sufficient cause, attend any meeting of his creditors which the 
Official Assignee may require him to attend, and submit to such examination 
and give such information as the meeting may require. 


The insolvent must giv(^such inventory of his property, such list of his 
creditors and debtors, and of the debts due to and from them respectively, 
submit to such examination in respect of his property or his creditors, 
wait at such times and places on the Official Assignee or special manager 
execute such powers-of-attorney, transfers and instruments, and generally 
do all such acts and things in relation to his property and the distribution 
of the proceeds amongst his creditors, as may be required by the Official 
Assignee or special manager or may be prescribed by the Rules or be directed 


(n3) New Pranm and Garrard's Trustee 
V. Hunting (1897) 2 Q.B. 19, 
(n4) Luchiram v. Radha (1922) 49 Cal. 
93, 66 I. C. 16. 

(n6) Re Brunner (1887) 19 Q.B.D. 672. 
(n6) Re Bottondey (1899) 84 L.J.K.B. 
1020; Luchiratn v. Radha (1922) 
49 Cal. 93, 66 I. C. 16. 

(n7) Luchiram v. Radha (1922) 49 Cal. 


93, at pp. 97-98, 66 I.C. 16. 

(n8) Re Cunningham (1899) 6 Mans. 199, 
80 L.T. 603. 

(0) R, Y. Erdheim (1896) 2 Q. B. 260 ; 
Re Joseph Perry (1919) 46 Cal. 
996, 998, 999, 64 I. C. 478. 

(p) Re Pardunji Dadabhoy Daruvala 
(1924) 26 Bom. L. R. 627, 83 
I, C. 782, (’24) A. B. 642. 
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by the Court by any special order or orders made in reference to any parti- Paras, 
cular case, or made on the occasion of any special application by the Official 288-*290 
Assignee or special manager, or any creditor or person interested. The 
insolvent must aid, to the utmost of his power, in the realization of his 
property and the distribution of the proceeds among his creditors. 

If the insolvent wilfully fails to perform the duties imposed upon him 
by the section, or to deliver up possession to the Official Assignee of any 
part of his property, which is divisible amongst his creditors under the 
Act and which is for the time being in his possession or under his control, 
he will in addition to any other punishment to which he may be subject, be 
guilty of a contempt of Court and may be punished accordingly. 

289. Insolvent to execute transfers of his property .—Where the 
insolvent is personally within the jurisdiction of the Court, he may be ordered 
to execute a conveyance of his property, though it may be situate outside 
British India. The reason is that the property of the insolvent wherever 
silmte vests in the Official Assignee under the Presidency- towns Insol- 
vency Act (q). 

290. Insolvent to aid Ofiici^ Assignee* — The insolvent is bound 
to aid to the utmost of his power in the realization of his property. He 
cannot, however, be compelled to work and earn money for the benefit of 
the creditors (r). He cannot be called upon to plough his farm or to ride 
his horse or show his goods in the event of the Official Assignee or Receiver 
requiring him to facilitate and improve a sale of his goods (s). Nor is he 
bound to submit to a medical examination to enable the Official Assignee or 
Receiver to efiect an insurance on his life for the purpose of making saleable 
an asset forming part of his estate (/). In Board of trade v. Block (u) 
the principal asset to which the bankrupt was entitled was a reversionary 
interest in a legacy of two thousand pounds contingent upon his surviving 
his mother. The bankrupt’s age was about twenty-four and his mother’s 
about sixty- eight. The trustee in bankruptcy had an offer from an 
insurance company for a purchase of this reversion conditional on the 
bankrupt passing a medical examination with a view to a policy on his life 
being effected. The trustee requested the bankrupt to submit to a medical 
examination, but the bankrupt refused to do so without giving any reason. 

The bankrupt afterwards applied for his discharge, but it was opposed 
on the ground that the bankrupt had refused to submit to a medical 
examination and to that extent he had failed to aid the trustee in the 
realisation of his property. It was held that the refusal to submit to a 
medical examination was not a ground upon which the bankrupt’s dis- 
charge could be refused or suspended. The insolvent, however, is bound 
to disclose to the Official Assignee secret formulas for the manufacture of 
articles although they have never been committed to writing and exist 
only in his brain. Such formulas are property ” within the meaning of 
the section (v). 

{g) See P.-t. 1. A., s. 17. Board of Trade v. Block (1888) 

(r) Re Jones (1891) 2 Q. B. 231, 232. 13 App. Ca». 570. See Re Jones 

(«) Board of Trade v. Block (1888) 13 (1890) 24 Q.B.D. 689, 596. 

App. Cas. 570, 675. (u) (18^8) 13 App.Cas. 570. 

(0 Re Oarnett (1885) IG Q. B. D. 698 ; (v) Re Keene (1922) 2 Ch. 475. 
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Parat. 291. Committal for contempt.— If the insolvent wilfully fails to 
291*293 perform any of the duties mentioned above, ft.g,, to wait on the Official 
Assignee, where and when required by him, he is guilty of contempt of 
Court and liable to be punished for it. It is not necessary, to render 
him liable for contempt, that the Official Assignee should have applied to 
the Court for an order for the insolvent’s attendance or that the order should 
be in writing or that it should have contained a notice that imless he complied 
with it he would be committed for contempt, though it is desirable to take 
these steps before committing him. The offence is complete immediately 
the Official Assignee’s directions are disobeyed (iv). 

292 Committal after discharge— The discharge releases the 
insolvent only from debts provable in insolvency, and not from the obligation 
to perform the duties prescribed by the Act during insolvency. The insolvent 
inay therefore even after his discharge be committed for contempt if he 
wilfully fails to deliver up possession to the Official Assignee of any part of 
his property which is divisible among his creditors ix). 

6. Arrest of insolvent. 

« 

293. Arrest of insolvent (S- 34). — The Court may, either of its. 
own motion or at the instance of the Official Assignee or of any creditor, by 
warrant addressed to any police-officer or prescribed officer of the Court,, 
cause an insolvent to be arrested, and committed to the civil prison or if 
in prison to be detained until such time as the Court may order, under the 
following circumstances, namely : — 

(a) if it apj)ears to the Court that there is probable reason for 
believing that he has absconded or is about to abscond with a 
view of avoiding examination in resi)ect of his affairs, or of 
otheiwise avoiding, delaying or embarrassing proceedings in 
insolvency against >lnm ; or 

(b) if it appears to the Court that there is probable reason for believing 
that he is about to remove his property with a view of preventing 
or delaying 2 )ossession being taken of it by the Official Assignee, 
or that there is probable reason for believing that he has concealed 
or is about to conceal or destroy any of his proi)erty or any books,, 
documents or writings which might be of use to his creditors in 
the course of his insolvency; or 

(c) if he removes any property in his possession above the value 
of fifty rux)ees without the leave of the Official Assignee. 

(u’) BhuramuU Banka w Official Assignee i {x) Ex parte Waters (1874) L. R. la 

of Bengal (1920) 47 Cal. 50, 50 1. Eq. 701. 

C. 337. ‘ 
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294. Mode of execution of war^t — A warrant of arrest may 
be executed in the same manner and subject to the same conditions as a 
warrant of arrest issued under the Code of Criminal Procedure, 1898, may 
be executed (i/), 

295. Absconding before presentation of petition.~-A warrant 
may be issued for the arrest of a debtor who has absconded even before the 
presentation of a petition (e). 

296. Removal of property without leave of Official Assignee.— 

A warrant may be issued for the arrest of a debtor for removing his property 
without the leave of the Official Assignee. The removal need not be with 
any fraudulent intent. 

297. Fraudulent preference. — ^Any payment or composition made 
or any security given by a debtor after his arrest by the Insolvency Court 
under this section, will be deemed to be fraudulent preference within the 
meaning of sec. 56 of the Presidency-towns Insolvency Act (a). 

7 Redirection of Insolvent's letters. 

298. Redirection of debtor’s letters (s. 35).— Where the Official; 
Assignee has been appointed interim Receiver or an order of adjudication is 
made, t^^e Court, on the application of the Official Assignee, may, from time 
ijo time, order that for such time, not exceeding three months, as the Court 
thinks fit, all 2 X)st letters, whether registered or unregistered, 2 >tt]'cels, and 
money-orders addressed to the debtor at any place or places mentioned in 
the. order for re-direction, shall be re-directed or delivered by the i)Ostal 
authorities in British India, to the Official Assignee, or ^ otherwise as the 
Court directs ; and the same shall be done accordingly. 

299. Who may apply for redirection. — Both before and after 
adjudication the sole person who may make the application for redirection 
is the Official Assignee ; before adjudication be may do so only if he has 
been appointed interim Receiver. 

8. Private examination section. 

300. Private examinatidn of insolvent and others [s. 36 (1), 
(2), (3),& S.37]. — (i) The Court has power, on the application of the Official 
Assignee or of any creditor who has proved bis debt, at any time after an 
order of adjudication has been made, to summon before it — 

(a) any person known or suspected to have in his possession any 
property belonging to the insolvent, or 

(b) any person supposed to be indebted to the insolvent, or 

(c) any person whom the Court may deem capable of giving 
information respecting the insolvent, his dealings or property. 

(y) P.-t. I. A., ». 100 (1). j yorthallsrton County Court Judge^ 

(z) JR. V. NorthadUrton County Court j (1809) A. C. 439. 

Judge (1898) 2 Q. B. 680, 8. e. (a) P.-t. I. A., 8. 34(2). 

on appeal nom. Skinner v. I 


Paras. 

294.aQ» 
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300.303 


The Court may require any such person to produce any documents in 
his custody or power relating to the insolvent, lus dealings or property. 

{ 2 ) If any person so summoned refuses to come before the Court or 
to produce any such document without just cause, the Court may issue a 
warrant for his arrest. 

(j) The Court may examine any person so brought before it concern- 
ing the insolvent, his dealings or property, and such person may be repre- 
sented by a legal practitioner. The Court has also power under sec. 37 to 
issue a commission for the examination of any person liable to examina- 
tion under sec. 36. 

301- Previous enactments* — The power to summon witnesses in 
bankruptcy was originally conferred by 34 and 35 Henry 8, c. 4, s. 2 and was 
continued by 13 Eliz. c. 7, and subsequent enactments. This section is 
based on sec. 27 of the Bankruptcy Act, 1883, now Bankruptcy Act, 1914, 
sec. 25. The corresponding sections of the Bankruptcy Act, 1869, are 
secs. 96, 97 and 98. 

302* Object of private examination'—Besides the public exami- 
nation of the insolvent (6) the Court has the power to summon the yisolvent 
before it and to examine him respecting his dealings and property. The 
Court has also the power to summon any other person known or suspected 
to have in his possession any of the insolvent’s property, or to be indebted 
to the insolvent* or to be capable of giving information about the insolvent, 
his dealings or property, and to examine him. This examination is held 
in private by the Court or its officer (c). Its object is to enable the Court 
to obtain information as to the insolvent’s property. It is of the utmost 
importance that the trustee in bankruptcy should have this power of 
investigating all matters relating to the estate which he is called upon to 
administer, much of which might often be lost to the creditors, if he were 
compelled to rely only upon such information as the bankrupt may be able 
or willing to give, or as he can ascertain from persons ready to assist him 
voluntarily. Without it, he would frequently be compelled to choose 
between abstaining from ins&ting upon a claim to property to which 
he is probably entitled, and commencing proceedings without knowing 
whether they are justified by the facts ’* An examination under this 
section is in many cases the first step to a litigation hostile to the witness. 


303* Who may apply for examination*— The application for 
examination may be made by the Official Assignee or any creditor who 
has proved his debt. The application should set out fully the object with 
which the examination is sought (dl). The expression “ a creditor who has 
proved his debt ” means a creditor who has lodged or tendered his proof as 
required by law. It is not also necessary that his proof should have been 


ib) P.-t. I. A., 8. 27 ; Prov. I. A., s. 24 
(2), (3) And (4). 

(c) Be Whkhet (1888) 5 Morr. 173. 


(d) Woce on Bankruptcy, p. 84. 

(dl) Be A. P. SMim (1929) 33 C.W.N. 
679. 



PEIVATE EXAMINATION— P.-t. I. A. 


205 


admitted (e). When the application is made by the Official Assignee, it should Paras* 
be readily granted. When the creditor makes the application, he is bound 303ii>30S 
to show a prima facie probability that some benefit will result to the estate 
or to the general body of creditors from the proposed examination (/). 

Under special circumstances a creditor may be summoned for examination 
on the application even of the insolvent (g), 

304. Order may be made ex parte*— An order for the examination 
of a witness may be made ex parte unless it is otherwise provided by Rules 
made under the Act (A). The person so summoned is entitled, as of rigl^t, 
to appear by counsel and after giving notice to the other side to object to 
the order on the ground that it was erroneously made (i). 

305. Who may be present at the examination.— The examination 
under this section is held in private before the Court or its officer (j). When 
a witness is examined under this section, the insolvent has no right to be 
present (A). Also it would seem that even a creditor has no right to attend 
the examination without leave (I). 

306. Scope of the inquiry. — The power of examination vested in 
the Court by this section is not merely a formal one. It enables the Court 
to examine the witness usefully and to sift the matter in hand so far as 
may be necessary for the information of the Court and as the Court may 
require 

An examination under this section is in the nature of a secret 
proceeding (n). It is not a proceeding in the nature of a litigious proceeding 
between two parties. A witness summoned for examination under this section 
is not in the ordinary position of a witness called by a litigant party in 
order that he may be examined by the two litigant parties before the Court, 
but he is, so to speak, the witness of the Court. No doubt it has been the 
common practice, and, indeed, a convenient one, to allow the counsel or other 
representative of the Official Assignee to put the questions, but still the 
conduct of the examination rests with the Court (o). To talk of examination- 
in-chief, or cross-examination, or re-examination in cases of this kind, is to 
use terms which are really not applicable. The whole object is to get 
information in order to see what course ought to be followed by the Official 

(e) Saikndra Krishna Roys, Rashmohan 60 I. C. 890, (*21) A. C. 160. 

Shaha (1929) 33 C. W. N. 709, (t) Re Maneckji Catoasjee (1906) 8- 

(*29) A.C. 703, diBsenting from Bom. L. B. 85; Saihndra Krishna 

Re Abdul Samadi (1922) 26 Roy v. Nahin Chandra (1929) 33 

C. W. N. 744i 10 l.C. 468, (’23) C. W. N. 21, (’28) A. C. 786. 

A. G. 30A See as to mode of proof (j) Re Whicker (1888) 5 Morr. 173. See 
P.-t. I. A., ecb, II, r. 2. P.-t. I. A., s. 6. 

(/) Re AUadinbhoy Habibhoy (1887) (k) J?e Beal/ (1924) 2 Q. B. 136. 

11 Bom. 61 ; Ex parte Nicholson (1) See Re Norwich Eire Insurance Co, 

(1880) 14 Ch. D. 243 ; Haji Dada (1884) 27 Ch. D. 616, a case under 

Nurmahomed v. Ismail Karim a. 116 of the English Companies 

(1929) 31 Bom. L. B. 420, 118 Act, 1862. 

I. C. 794, (’29) A. B. 230. (m) Re Scharrer (1888) 20 Q. B. D. 618, 

{g) Ex parte Austin (1876) 4 Ch. B. 13. 522. 

(A) Re Kisaory Mohan Roy (1916) 20 (n) Learoyd v. Halifax Joint Stock 

C. W. N. 1165, 36 I. C. 990; Banking Co. I Ch. O&O, m2, 

Sukhlal V. Official Assignee of (o) Re Scharrer (1888) 20 Q. B. D. 618, 

Calcutta (1921) 34 Cal. L. J. 365, 522. 
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Assignee with reference to some matter or claim in the insolvency (p). In a 
recent Rangoon case it was held that the Official Assignee had no right, since 
the amendment of sub-secs. (4) and (5) of this section, to apply for the 
examination of a person known or suspected to have in his possession any 
property belonging to the insolvent for the purpose of obtaining from him 
the proof of the case which the Official Assignee has to establish (pi). This deci- 
sion, it is submitted, is erroneous. It ignores the distinction between the 
power of the Court to examine a person supposed to be indebted to the 
insolvent or suspected to be in possession of the property of the insolvent 
under sub-secs. ( 1 ) to (3) of the section and the power to direct such person 
to pay to the Official Assignee the amount in which he is found to be indebted 
to the insolvent or to deliver to the Official Assignee any property belonging 
to the insolvent of which such person may be in possession under sub-secs. 
(4) and (5). The amendment deals only with the latter power, and not the 
former. The Court has no power after the amendment to direct payment 
or delivery of property to the Official Assignee unless the person examined 
adfnita that he is indebted to the insolvent or that he has in his possession 
any property belonging to the insolvent. But this does not affect the power 
of the Court to examine a person under sub-secs. ( 1 ) to ( 3 ) with the object of 
eliciting information from him as regards the property of the insolvent and 
using that information against him in a proceeding for recovering possession 
of that property from him. The power to examine is indispensable for the 
realisation of the property of the insolvent and it has recently been extended 
to Courts in the mofussil by the Provincial Insolvency (Amendment) Act 
XXXIX of 1926. 


The examination may go as far as the Court considers necessary in 
order to bring out the real facts of the case ( 9 ), and the witness must answer 
all questions so long as they relate to the insolvent, his dealings or property. 
The questions need not relate directly to the insolvent’s property (r). A 
witness, however, cannot be required to furnish an account in writing not 
on oath of dealings between him and the insolvent (s). 


Where an examination is being conducted under this section, it is the 
duty of the Court to exercise some control over the persons who are 
conducting it. If the questions put to the witness are such as* ought not 
to be put or are clearly irrelevant or calculated to mislead the witness, it is 
the duty of the Court to intervene {t). The witness may refuse to answer 
questions put to him on the ground that they are improper, and it is for the 
Court to decide whether the questions are proper or not. Where the 
examinQ.tion is being conducted before an officer of the Court, and the witness 
refuses to answer on the ground that the question is improper, the officer should 
report the refusal to the Court, and the Court will decide whether the witness 
should be compelled to answer the question or not (w), A person examined 


(p) Learoyd v. Halifax Joint Stock 
Banking Co. (1893) 1 Ch. 888, 
at pp. 892-893. 

(pi) In the matter of 0. H. Ohanchee 
d! SoM (1929) 7 Rang. 675. 
iq) Be Scharrer (1888) 20 Q. B. D. 518, 
522. 

(r) Ex parU Vogd (1818) 2 B. & Aid. 
219, 106 £. B. 347. 


(8) Ex parte ReynMa (1882) 21 Ch. D. 
801. 

(0 Re Pennington (1888) 5 Morr. 216, 
268 ; Re TilkU (1890) 7 Morr. 286, 
291. 

(tt) SukhUU V. Official Assignee of 
CakuUa (1921) 34 Cal. L. J. 355, 
- 66 1. C. 890. (*21) A. C. 150. 
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as a witness under this section is entitled to all the privileges conferred Paras. ' 
on a witness by the Indian Evidence Act, 1872, and be cannot be compelled 306»908 
to answer any question which that Act allows him not to answer (v). 

307. Incriminating questions.*— The general rule in England is that 
a witness is excused from replying to any question the answer to which 
would have a tendency to expose the witness, or the wife or husband of the 
witness, to any criminal charge, penalty or forfeiture. In England it has 
b^en held that a mere witness summoned for examination under the corres- 
ponding section of the English Bankruptcy Act is entitled to claim the same 
privilege and he may refuse to answer a question on the ground that his answer 
would tend to criminate him. The Court, however, must be satisfied that 
the objection is a genuine one (w). The bankrupt himself, however, being 
under a personal obligation to make a full disclosure of his property to his 
creditors, is not entitled to any such protection, but must answer all ques- 
tions put to him about his proi)erty, whatever the consequences to himself 
may be (x). 

In India a witness is not excused from answering any question as to any 
matter relevant to the matter in issue in any civil or criminal proceeding, 
upon the ground that the answer to such questions will criminate or may 
tend direqtly or indirectly to criminate him, or that it will expose or tend 
directly or indirectly to expose him to a penalty or forfeiture of any kind ; 
but it is })rovided that no answer which the witness has been coin[)elled to give 
shall subject him to any arrest or prosecution, or be proved against him in 
any criminal proceeding, except a prosecution for giving false evidence by 
such answer. This is the rule laid down in sec. 132 of Indian Evidence 
Act, 1872. It may be observed that the law in India was at one time the 
same as that in England, and a witness in India was entitled to the same 
privilege as a witness in England. This privilege was taken away in India 
by sec. 32 of Act II of 1855, which is identical with sec. 132 of the Indian 
Evidence Act. Such being the general rule of evidence in India, a witness 
examined under sec. 36 of the Presidency-towns Insolvency Act will not be 
e?:cused from answering any question on the ground that it would tend to 
criminate him (//). As regards the insolvent himself, the rule in India is 
the same as that in England and an insolvent is bound to answer all questions 
relating to his conduct, dealings or property, even though the answer may 
criminate him (s). 

308. When answers may be used against person givi^ them.— 

As in England so in India answers given by a witness at liis private exami- 
nation under this section are evidence against him. They are not merely 
evidence against him in any insolvency proceeding ; they are evidence 
against him in any civil proceeding, whether in insolvency or whether in 

(v) Re Vijiarangam Naidu (’29) A. M. 230. 

183, 114 I. C. 836. (y) Sukhlal v. Official Assignee of Calcutta 

(w) Ex parte Schofield (1877) C Ch. D. (1921) 34 Cal. L. J. 366, 361, 66 

230; Ex parte Reynolds (1882) I. C. 890, (’2l) A. C. 160. 

20 Ch. B. 294; Ex parte Oilbert {z) Re Joseph Perry (1919) 40 Cal. 

(1886) 3 Morr. 223. 996, 1000, 64 I. C. 478. 

(j;) Ex parte Schofield (1877)6 Ch. D. 
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Panu30S a civil suit, on the general principle, namely, that any statement mada 
by a man on oath may beusedagainst him as an admission.” Thus evidence 
given by a witness under this section may be used against him in a subse- 
quent jjroceeding under sec. 7 of the Act for recovery of property in his 
possession and alleged to belong to the insolvent (^). 

In England answers given by a bankrupt at his private examination 
are admissible as evidence against him in a criminal charge. It has thus 
been held that evidence given by a bankrupt under the corresponding 
sec. 97 of the Bankruptcy Act, 1869, may be used against him in a subse- 
quent indictment for obtaining property on credit under the false pretence of 
dealing in the ordinary way of his trade (6). In India there is a conflict 
of opinion whether a deposition of an insolvent examined under this section 
is admissible as evidence against him in a criminal charge. In Re Joseph 
Perry (c), it was held by Rankin J. that it is, and this decision was upheld 
in appeal (cl). The oflences with which ths insolvent was charged in that 
case were some of those mentioned in sec. 103 of the Presidency-towns 
Insolvency Act. On the other hand, it was held in a later Calcutta case 
that the deposition of an insolvent under this section could not be admitted 
in evidence against him in a criminal, charge (d). In that case also the 
insolvent was charged with similar offences. No reference w^as made 
to Joseph Perry's case. The Court seems to have proceeded on an 
erroneous assumption that there was a distinction in this respect' between 
a public examination under sec. 27 of the Act and a private examination 
under sec. 36. This decision, it is submitted, is erroneous. Tlie correct 
view is the one taken in Joseph Perry's case. 


In England a change was introduced by sec. 166 of the Bankruptcy 
Act, 1914. That section provides that a statement or admission made 
by any person in any compulsory examination or deposition before any 
Court on the hearing of any matter in bankruptcy shall not be 
admissible as evidence against that person in any proceeding in respect 
of any of the misdemeanours referred to in sec. 85 of the Larceny Act, 
1861, now the Larceny Act, 1916, sec. 43, sub-sec. (3). The above rule 
was first introduced by sec.. 27 of the Bankruptcy Act, 1890. The offences, 
referred to in sec. 43 of 'W)e Larceny Act, 1916, are those specified 
in secs. 6, 7 (1), 20, 21 and 22 of that Act. Sec. 6 relates to larceny of wills, 
sec. 7 (1) to larceny of other legal documents, sec. 20 to fraudulent conversion 
of property by an agent for sale, sec. 21 to conversion by trustees, and 
sec. 22 to frauds committed by factors. This, however, is the only protection 
given to a person giving evidence in bankruptcy proceedings. It still 
“ leaves him exposed to conviction on his own evidence of any of a great 
number of offences, and notably of bankruptcy offences which are the most 
likely to be disclosed. Even in the case of those crimes to which the 


(a) Ex parte Hall (1882) 19 Ch. D. 580, 

582, 58.3 ; Jnanendra Bala Debi 
V. Official Assignee of Calcutta 
(1925) 30 C. W. N. 346, 353, 93 
I. C. 834, (’26) A. C. 597. 

(b) Beg. V. Widdop (1872) 27 L. T. 693. 

(c) (1919) 46 Cal. 996, 54 I. C. 478. 


(cl) Joseph Perry v. Official Assignee 
of Calcutta (1920) 47 Cal. 254, 
56 I. C. 778. 

((2) Moti Lai V. Emperor (1928) 32 C. 
W. N. 1140, 113 I. C. 851, (’29) 
A. C. 80. 
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protection applies there is nothing to prevent a conviction of a person on 
other evidence of an ofEence which he has been compelled to disclose for the 
first time in an examination in bankruptcy and which but for this would 
have remained unknown ” (e). 

309. Examination after discharge of insolvent — It has been 
held that a witness may be examined under this section even after the 
discharge of the insolvent though it may be that no order will be made 
under this section for the examination of the insolvent himself in view of 
the provisions of sec. 43 of the Act which impose a duty on a discharged 
insolvent to assist the Official Assignee in the realisation and distribution 
of his property (/). 

310. Examination when may be refused — The exercise of the 
power to examine a witness under sec. 36 is entirely discretionary on the 
part of the Court {g). Examination of a witness for an indirect purpose 
will not be allowed. In the absence of special circumstances, such as refusal 
to give reasonable information, examination of a person against n-kom 
an action is pendi}ig will be refused (A). In Sarat Kumar Ray v. Nabin 
Chandra jj), a person claiming to be a mortgagee of the insolvent’s 
property was examined under this section relating to his mortgage. The 
Official Assignee having refused to admit the mortgage, he brought a suit 
against him and the mortgagor to enforce the mortgage, and the suit was 
decreed ex parte. Subsequently the Official Assignee brought a suit against 
the mortgagee to set aside the ex parte decree, but the suit was dismissed. 
The Official Assignee appealed from the decree, and while the appeal was 
pending, one of the creditors applied for and obtained an order for the 
further examination of the mortgagee in connection with the mortgage. It 
was held by a Full Bench of the High Court of Calcutta that the order 
ought not to have been made. In the course of his judgment Rankin, C.J., 
said : “ Powers under sec. 36 of the Act are not to be us:id whm parlies 
are in lilujation as an extra method of discovery in addition to the ample 
facilities for discovery enjoyed by ordinary litigants under the Code of Civil 
Procedure. It has been held under a corresponding section of the English 
Acts that while the trustee will be allowed to use the private examination 
section in order to make up his mind whether it is necessary to litigate or 
not, to enable him to inform himself whether the circumstances in 
connection with the debt were such as would entitle him to embark upon a 
litigation, once he has commenced litigation he must be content as a rule 


(e) Rinswood’s Bankruptcy Law, 15th 
ed., p. 70. 

(/) Re Haripada Rakahii (1916) 44 Cal. 
374, 40 I. C. 94. 

{g) Haji Dada Nurniahomed v. Ismail 
Karim (1929) 31 Bom. L. K. 420, 
118 I. C. 794, (’29) A. B. 230. 


(h) Re Franks (m2) I Q. B. Q4G; Re 
Des porks (1893) 10 Morr. 40; Re 
Bhagwundas Narotamlas ( 1898 
22 Bom. 447. 

(0 (1929) 56 Cal. 607, 115 1. C. 39, 
(’28) A. C. 783. 


Paras. 

308.310 
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310-311 


with the ordinary facilities for discovery and it is too late to urge that he 
should be allowed to cross-examine his opponent under the private 
examination section. I do not say that this principle can be regarded as a 
rigid rule, but it is a rule which has always to be borne in mind. I am 
bound to say that I have never heard of an examination in the exercise of 
the powers conferred under the private examination section w’hen a 
mortgagee who is not bound to come into insolvency at all has brought 
his suit successfully to realize his security and the Official Assignee as a 
defendant in that suit has been taking further steps to get the decree set 
aside.” The examination will not be allowed where it is in reality for 
the benefit of a single creditor only, and not for the benefit of the estate 
or of the general body of creditors (j). 

The examination of a witness ought not to be refused merely because 
the witness says that the property in respect of which he is to be examined 
belongs to him, and not to the insolvent (k). Since the object of the 
section is to enable the Official Assignee or a creditor to obtain information 
on which proceedings may be taken to impeach fraudulent transactions (i), 
the examination ought not to be refused merely because litigation may ulti- 
mately ensue between the Official Assignee and the person sought to be 
examined (m). Further, the Court may under this .section order the examina- 
tion of a person, even though the professed object of the Official Assignee 
is to enable him to obtain evidence to set aside a transaction between the 
insolvent and such person (n). In fact, that is the whole object of the 
section. See para. 306 above. 

310A. Furdanashin lady. — A purdanashin lady may be summoned 
under this section, though she should be examined in a private room and 
not in open Court (o). 


311. Professional assistance for insolvent and witnesses — 

The insolvent or any other i)erson examined under this section is entitled 
to be represented by a legal^ractitioner (p). 


(j) Me EaaUm (1891) 8 Morr. 168; Re 
Deaportes (1893) 10 Morr. 40 ; 
Haji Dada Nurmahomed v. lamail 
Xarm (1929) 31 Bom. L, R. 420, 
118 I. C. 794, (’29) A, B. 230. 

(!') Re Vijiarangam Naidu (’29) A.M. 
183, 114 I.C. 836. 

(/) Abdul Khader v. Official Aaaignee 
(1917) 40 Mad. 810, 36 1. C. 624. 
Im) Re Haripada Rakahit (1917) 44 Cal. 
374, 40 I. C. 94. 

(n) Ex parte Eckeraley (1883) 48 L.T. 

832. 

(o) Re Bilaaroy Serowgee (1929) 66 Cal. 

865 (’29) A. C. 528. 

ip) The practice followed under the 
l.LA., 1848, was different. 


Under that Act, if the person 
summoned for examinaton was. 
one who was suspected to have 
in his possession property belong- 
ing to tho insolv^ent, he was 
entitled to be represented by 
counsel : In the niaHer of the; 
Petition of Nolitmohan Dma (1873> 
11 Bengal L.R. App. 33. But 
a mere witness summoned for 
examination was not entitled as 
of right to be represented by 
counsel ; In the matter of Nuraey 
Kesaoivji (1879) 3 Bom. 370; 
In the matter of Chuni Lai Oawal 
(1902) 29 Cal. 507. 
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312. Persons residing more than 200 miles from Court-house. Para« 312 

-—In a Bombay case under sec. 26 of the Indian Insolvency Act, 1848, it was 
hold that the Insolvent Debtors Court at Bombay had jurisdiction to make 
an order under that section against a person residing at Amritsar (outside 
the Bombay Presidency) to deliver to the Official Assignee of Bombay the 
property of the insolvent of which he was in possession (g). A similar order 
was made in Re Naaroji Sorahji Talati (r) where the i^rson in possession 
of the insolvent’s property resided and carried on business at Shanghai. 

In the same case an application was made on behalf of the opposing creditors 
under sec. 36 of the Indian Insolvency Act, 1848, for the examination of a 
witness residing at Shanghai. The Court refused to direct the witness to 
come to Bombay for examination on the ground that there was no machinery 
for the purpose, and directed a commission to issue to Shanghai for his 
examination. In yet another Bombay case under sec. 58 of that Act, it 
was held that the High Court of Bombay had jurisdiction to order the 
attendance for examination of the insolvent who was then residing at Aligarh 
in the United Provinces. The reason given was that he was adjudged 
insolvent on his own petition by the Bombay Court, and he must 
therefore be deemed to have submitted himself to the jurisdiction of the 
Court, and the Court had, therefore, power to summon him before it for 
examination (;9). If I have called attention to the decisions under the Indian 
Insolvency Act, 1848, it is only for the purpose of uttering a caution against 
accepting them as a guide to the determination of questions arising under 
the section now under consideration. This section is not a counterpart 
either of sec. 26 or sec. 36 of the Indian Insolvency Act, and cases decided 
under those sections afford no assistance in determining the powers of the 
Court under the present section (t). 


It has been held by the High Court of Calcutta that the Court has 
jurisdiction under this section to summon a witness before it for examina- 
tion, though he may be residing more than 200 miles from the Court-house. 
The person summoned for examination in that case resided at Darjeeling, 
and it was contended that the Court had no jxjwer to summon before it j)er- 
sons who resided more than 200 miles from the Court-house, and reliance was 
placed on sec. 90, sub-sec. (1), of the Presidency-towns Insolvency Act and 
0. 16, r. 19, of the Code of Civil Procedure, 1908. Sec. 90, sub-sec. (1), 
provides that in proceedings under the Presidency-towns Insolvency Act, 
the Court shall have the like powers and follow the like procedure as 
it has and follows in the exercise of its ordinary original civil jurisdiction 


(q) Re Oaneahdaa Panahil (1908) 32 

Bom. 198; Official Aaaigim of 
Bombay v. Registrar^ Small Came 
Court, Amritsar (1910) 37 I. A. 
80, 37 Cal. 418, 6 I. C. 273. 

(r) (1909) 33 Bom.-402, 3 I. C. 987. 


{a) Re Cawaaji Ookerji (1889) 13 Bom. 
114. 

(0 ReJmnedra Bala Deli v. The Official 
Assignee of Calcutta (1925) 30 
G.W.N. 346, 3r>4..355. 93 I.C. 

834, (’26) A. C. 597. 
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Paras, with a proviso that nothing in the sub-section is in any way to limit the 
312^14 jurisdiction conferred on the Court under the Act. 0. 16, r. 19, of the Code 
exempts a witness from personal attendance unless he resides within the 
local limits of the Court’s original jurisdiction or within 200 miles. It was 
held that sec. 36 deals with discovery of the insolvent’s property rather 
than with the ordinary testimony which a witness can give. It was also 
held that the proviso to sec. 90, sub-sec. (1), of the Presidency-towns 
Insolvency Act made it clear that that section was not intended to fetter 
the Court in the exercise of its jurisdiction under sec. 36 by any limitation 
imposed by the Code of Civil Procedure (^/). In a Madras case the person 
to be examined was supposed to be indebted to the insolvent and he resided 
more than 200 miles from the Court-house. It was held that as the person 
to be examined was not a mere witness, the Court had the power to summon 
him for examination (v). The Court apparently drew a distinction between 
the case of a mere witness summoned for examination and a person believed 
to be indebted to the insolvent or to be in possession of property belonging 
to the insolvent. It is submitted that the proper course to follow, where 
a person to be examined resides more than 200 miles from the Court-house, 
is to issue a commission for his examination, whether he is a mere witness 
summoned for examination or a |)erson believed to be indebted to the insol- 
vent or to have in his possession property belonging to the insolvent, unless 
there are special reasons for requiring his attendance before the Insolvency 
Court. Sec. 37 of the Presidency-towns Insolvency Act emiwwers the 
Court to issue a commission for the examination of any 'person liable to 
examination under sec, 36. 


313. Expenses’of witness. — A witness summoned for examination 
is entitled to have travelling and boarding expenses, but not the costs 
of employing a solicitor or counsel (w). Unless travelling and boarding 
expenses are tendered, he cannot be committed for not attending nor can a 
warrant issue to compel his attendance (x). 

314. Production of documents- — The Court may require a person 
under this section to produce any document in his custody or power relating 
to the insolvent, his dealings or property. The Court will not order the 
production of a document unless a strong prima facie case is made out that 
it relates to the dealings or property of the insolvent (y), A mortgagee or 
purchaser from the debtor must, if required, produce his mortgage or 
purchase deed ( 2 ). A witness who is a mere servant, and has no authority 


{u) Re Dinaram Somani (1923) 27 C. 
W. N. 370, 82 I. C. 76, (’23) A. C. 
427. 

(v) In the maiter of Abdul Rahim Sahib 
and Co, (1028) 54 Mad. L. J. 715, 
110 I. C. 606, (’28) A. M. 856. 

(to) Ex parte Wadddl (1877) 6 Ch. D. 
328 ; In the ^natter of Anshu Pro^ 


kaah Ohose (1919) 46 GaL 7l>5, 53 
I. 0. 362. 

(x) Re Bataon (1894) 70 L. T. 382. 

(y) Ex parte Smith (1881) 45 L. T. 447. 
{z) Ex parte Caldecott (1830) Mont. 55 ; 

Marka' Trust Deed (1866) L. 
R. 1 Ch. App. 429. 
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from his master to produce documento cannot be compelled to produce 
them (a). 

Wilful disobedience of an order to produce documents may be followed 
by an order of committal (6). In view of this possibility, the Court should 
act with great caution, and every opportunity should be given to the person 
sought to be committed to satisfy the Court that when the order was made 
the books were either not in existence or were not under his control (c). 


9- Order for paynmbt and delivery of property. 

315. Order for payment and delivery of property [s. 36 (4)-?].— 

Sec. 36, sub-sec. (4) gives power to the Court, if the person examined admits 
that he is indebted to the insolvent, to order him to pay to the Official Assignee 
the amount in which he is indebted. Sub-sec. (5) empowers the Court, 
if the person examined admits that he has in his possession property 
belonging to the insolvent, to order him to deliver the property to the Official 
Assignee. If the person examined disputes his liability, the Court has 
no power to make any order under sec. 36, but the question whether such 
person is indebted to the insolvent or whether he has in his possession any 
property belonging to the insolvent may be determined by the Court 
on an application or a notice of motion under sec. 7, if all the imrtics consent 
thereto (d). If the parties do not consent, the only course left open to the 
Official Assignee is to enforce his claim by a suit before ah ordinary tribunal. 
This has been the law since the amendment of sec. 36 in 1927. To appreciate 
the importance of the amendment it is necessary to know what the law 
was before the amendment. 

As has already been stated, sec. 36 is based on sec. 27 of the Bankruptcy 

Act of 1883. In one respect, however, there was a departure from 

the English Act, for while under the English section an order for 

payment or for delivery of property could be made only if the person 
examined by the Court admitted his liability, under sub-secs. (4) and (6) 
of sec. 36, as they stood before the amendment, the Court had the 
power to make an order for payment of money or for delivery of 
property if, on the examination of any person summoned before it, the 
Court was satisfied that he was indebted to the insolvent or that he had in 
his possession property belonging to the insolvent. This difference 
in the wording, however, was held not to constitute any material 
departure from the English law, and it was accordingly laid down 
in a series of cases that the section was intended to provide a 


(a) Re Higgs (1892) 66 L. T. 206. 

(fr) OrigarUi v. V enkatarathaman 
Desikachari (1919) 36 Mad. L. J. 
461, 52 I. 0.^448. 


(c) Sukhlal y.\ Official Assignee (1921) 

34Cal. L. J. 351, 66 I. C. 890, 
(’21) A. C. 150. 

(d) See the proviso to s. 7 of P.-t. 1. A. 


Paras. 

314,315 
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Panu 315 summary procedure for ordering pa3mient of debts due to the 
insolvent and delivery of property belonging to the insolvent where the 
person examined by the Court either admitted that he was indebted to the 
insolvent or that he had in his possession property belonging to the insolvent, 
or, even if he did not make an actual admission, it was quite clear from his 
evidence that he was indebted to the insolvent or had in his possession 
property belonging to the insolvent ; but that if the person examined by the 
Court disputed the liability, no order could be made under the section. The 
section, it was held, did not empower the Court to determine any question 
of title as between the Official Assignee and a stranger to the bankruptcy 
when the latter set up a title which the Official Assignee desired to call in 
question, and if the liability was disputed, the proper course for the 
Official Assignee was either to proceed by way of motion under sec. 7 
of the Act as it originally stood or to proceed by way of suit (c). But the 
course of decisions was not quite uniform, and the Court in some cases 
assumed jurisdiction to dispose of questions of title under this section 
even where the liability was denied, and that too on the evidence of 
persons other than the insolvent {/). 

The latest reported case on the subject is Jnanendra Bala Debi wr Official 
Assignee of Calcutta (g). In that case one of the creditors of the insolvent 
applied for the examination of the insolvent's wife under sec. 36 and 
she was examined under that section. The examination related to cer- 
tain property which the insolvent’s wife claimed as her own. Afterwards the 
Official Assignee made an application under sec. 36 for a detjlaration that the 
property belonged to the insolvent and for an order that possession of the 
property be delivered up to him. The trial Judge entertained the application, 
and after hearing evidence ordered the wife to deliver the property to the insol- 
vent. On appeal it was held that the trial Judge had no power under sec. 36 
to make the order and the order was set aside. Thereafter the Civil Justice 
Committee recommended that the section should be amended and brought 
into line with the English sectidh, and the section was accordingly amended 
by Act XIX of 1927 by substituting in sub-secs. (4) and (5) the words 
“ if on his examination any such person admits^ for the words ‘'if on 
the examination of any such person the Court is satisfied.” The result is that 

(c) Jnanendra Bala Debi v. Th?. Official 
Assignee of Calcutta (1925) 30 
C. W. N. 346, 360, 93 I. C. 834, 

(’26) A. C. 697; Re Lucas (1916) 

42 Cal. 109, 28 I. C. 469; Re 
Suresh Chander Oooyee (1918) 23 
C. W. N. 431, 61 I. C. 664 ; Rash 
Behary Ohose v. Official Assignee 
of Cakylta (1920) 26 C. W. N. 

&2, 68 1. C. 341 ; Abdul Khadar 
Sahib V. Official Assignee of 
Madras (1913) 26 Mad. L. J. 

308, 20 I. C. 486; Sornamal v. 


Uffictai Assignee oj Madras (1914) 
27 Mad. L. J. 66, 24 I. C. 239; 
Re Mcihomed Ismail Fazla (1926) 
27 Bom. L. R. 561, 88 I. C. 77, 
(’26) A. B. 329. 

if) See Re A. F. C, Seehace (1917) 22 
0. W. N. 336, 46 I. C. 196, and 
the decision of the trial Jadge in 
Jnanendra Bala Debi v. Official 
Assignee of Calcutta (1926)30 C.W. 
N. 346, 93 LG. 834,(’26)A. C. 697. 

(a) (1926) 30 C. W. N. 346, 93 I. C. 834, 
(’261 A. C. 597. 
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no order can now be made under sub-sec. (4) unless the person examined admits 
that he is indebted to the insolvent, and no order can be made under sub-sec. 
unless the person examined admits that he has in his possession property 
belonging to the insolvent. If no admission is made, the Court may proceed 
under sec. 7 if both parties agree. If they do not agree, the only course 
left open to the Official Assignee is to enforce his claim by a suit in the ordinary 
tribunals, 

316. Who may apply for order for payment or delivery of 

property. — No order can be made under sub-secs. (4) and (5) except on the 
application of the Official Assignee. A creditor is not entitled to a]3ply under 
these sub-sections. If an order is made on the application of a creditor, in 
is without jurisdiction, and if an order of committal for non-compliance 
with such an order is made, it must be set aside (A). 

317. Matters within exclusive jurisdiction of Revenue 

Courts. — The jurisdiction exercised by a Judge of the High Court sitting in 
insolvency is the original civil jurisdiction. He has tlierefore no power to 
make any order under sec. 36 (6) in any matter of which cognizance by a 
civil Cdurt exercising original jurisdiction is barred by any enactment, 
e.g., the Madras Estates Land Act, 1908 (i). 


(7t) iSitardm Khamk'J, v. Harihux Fateh- 
puria (1926) .30 C. W. N. 914, 98 
I. C. 72.3. (’26) A. C. 1097 ; In 
the mattfr of the estate of P. A, 


Mohamed Ganny (Wll) .3 Uaii^. 
375, 104 T'.C. 89, (*27) A.H. 284. 
(») Re Chiriamhara Chetty (1922) 45 Maci. 
31. 61 I.C. 991, (’22) A.M. 143. 
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' Paras. 
319,320 


B.-PROCEEDINGS CONSEQUENT ON ORDER OF 
ADJUDICATION. 

PROVINCIAL INSOLVENCY ACT, SS. 28 (1), 3U33, 59A. 

1. Debtor to aid Receiver. 

319. Debtor to aid Receiver [ 3 . 28 (1)] — On the making of 
an order of adjudication, the insolvent must aid to the utmost of his power 
in the realization of his property and the distribution of the proceeds 
among his creditors. This is dealt with in para. 290 above. This sub-section 
is entirely out of place in sec. 28. The other sub-sections deal with the 
'property of the insolvent. Sub-sec. (1) should therefore be a separate section 
by itself. 

2. Protection Order. 

320* Protection order (S* 31). — Any insolvent in respect of whom 
an order of adjudication has been made may apply to the Court for protec- 
tion, and the Court may on such application make an order for the protection 
of the insolvent from arrest or detention. A protection order may apply 
either to all the debts of the insolvent, or to any of them as the Cohrt may 
tliink proper, and may commence and take effect at and for such time as the 
Court may direct, and may be revoked or renewed as the Court may think 
At. Such an order protects the insolvent from being arrested or detained 
in prison for any debt to which such order applies, and any insolvent 
arrested or detained contrary to its terms is entitled to his release pro- 
vided that no such order shall operate to prejudice the rights of any creditor 
in the event of such order being revoked or the adjudication annulled. 
Any creditor is entitled to appear and oppose the grant of a protection 
order. 

This subject has already been discussed in paragraphs 277-281 above. 

Under sec. 16 of the Provincial Insolvency Act, 1907, the insolvent got 
automatic protection from arrest and imprisonment upon adjudication. 
If he was in prison, he was to be immediately released, and thereafter 
no creditor to whom the insolvent was indebted in respect of any debt 
provable in insolvency had any remedy against the property or per- 
son of the insolvent during the pendency of the insolvency proceedings. 
Sec. 16 of the Act of 1907 was replaced by sec. 28 (2) of the Act of 1920. 
The effect of sec. 28 (2) of the Act of 1920 is to abolish the immunity 
from arrest conferred by sec. 16 of the Act of 1907. At the same time 
a new section, being the present sec. 31, was enacted under which an 
insolvent in respect of whom an order of adjudication has been made may 
apply for protection from arrest and detention. After admission of the in- 
solvency petition and before adjudication, the debtor, if he is under arrest or 
imprisonment, may apply to the Court under sec. 23 for his release. An histo- 
rical review of this subject will be found in para. 266 above. The difference 
between the provisions of the Presidency-towns Insolvency Act and the 
Provincial Insolvency Act has been pointed out in sub-para. 3 of para. 266^ 
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3. Arrest of debtor. 

323. Power to arrest after adjudication (s. 32).--At any 
time after an order of adjudication has been made, the Court may, if it has 
reason to believe, on the application of any creditor or the Receiver, that the 
debtor has absconded or de])arted from the local limits of its jurisdiction 
with intent to avoid any obligation which has been, or might be, imposed 
on him by or under this Act, order a warrant to issue for his arrest, and 
on his appearing or being brought before it, may, if satisfied that he was 
absconding or had departed with such intent, order his release on such terms 
as to security as may be reasonable or necessary, or, if such security is not 
furnished, direct that he shall be detained in the civil prison for a period 
which may extend to three months. 

The Court has power under this section at any time during the 
pendency of the insolvency proceedings to order a warrant to issue for 
the arrest of the insolvent if it has reason to believe that the insolvent has 
absconded from the local limits v:iLh intent to avoid any oblig%tion which has 
been or might be imposed upon him under this Act. Mere departure from 
the loca^l limits without any such intent is not sufficient. The obligation 
referred to in this section would seem to refer to the duty of the insolvent 
to aid in the realization and distribution of his property mentioned in 
sec. 28 (1) of the Act. See para. 319 above. 

4. Schedule. 

324. Schedule of creditors (s. 33). — (U When an order of adjudica- 
tion has been made under the Provincial Insolvency Act, all persons alleging 
themselves to be creditors of the insolvent in respect of debts provable under 
the Act must tender proof of their respective debts by producing evidence 
of the amount and particulars thereof, and the Court must, by order, 
determine the persons who have proved themselves to be creditors of the 
insolvent in respect of such debts, and the amounts of such debts 
respectively, and must frame a schedule of such persons and debts : 
provided that, if, in the opinion of the Court, the value of any debt is 
incapable of being fairly estimated, the Court may make an order to that 
effect, and thereupon the debt must not be included in the schedule. 

(2) A copy of every such schedule must be -posted in the Court-house. 

(3) Any creditor of the insolvent may, at any time before the discharge 
of the insolvent, tender proof of his debt and apply to the Court for an order 
directing his name to be entered in the schedule as a creditor in respect of 
any debt provable under the Act, and not entered in the schedule, and the 
Court, after causing notice to be served on the Receiver and the other creditors 
who have proved their debts, and hearing their objections (if any), shall 
comply with or reject the application. 


Parasc 
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325. Framing of schedule. — One of the important functions of the 
Court after an order of adjudication has been made is to frame a schedule 
of creditors. The schedule is to contain the names of creditors who have 
proved their debts and the amount of their respective debts. The debts 
must be debts “ provable under the Act ” within the meaning of sec. 34. 
The debts must be proved in the mode prescribed by sec. 49. Under 
that section the creditor has to deliver, or send by post in a registered letter, 
to the Court an affidavit verifying the debt. The affidavit must contain 
particulars of the debt and specify the vouchers, if any, by which they can 
be substantiated. The Court may admit the proof or reject it, in whole or 
in part. Before making an order admitting or rejecting the proof, the Court 
should hear the parties. It may also take the report of the Receiver into 
consideration, but it cannot make an ex j>arle order merely on the Receiver’s 
report (j). It is open to any creditor of the insolvent to challenge the 
validity of a debt set up by another creditor, and if he does so, the Court 
is bound to inquire into the matter, and should not refer the applicant to 
a suit (A;). 

326- IiiQuiiy into consideration of debts-— The debt mu8t*be a real 
debt, that is, a debt for a consideration. The Court, therefore, has the power 
to inquire into the consideration for the debt. It has the power even to go 
behind a judgment. “The trustee’s right and duty when examining a proof for 
the purpose of admitting or rejecting it is to require some satisfactory evidence 
that the debt on which the proof is founded is a real debt. No judgment re- 
covered against a bankrupt, no-covenant given by or accounts stated with 
him, can deprive the trustee of his right. He is entitled to go behind such 
forms to get at the truth and the estoppel to which the bankrupt may have 
subjected himself will not prevail against him ” (Z). On this principle, when 
a debt secured by a promissory note is challenged, the Court should inquire 
into the consideration for the debt. The burden of proving consideration 
is on the creditor. The presumption under sec. 118 of the Negotiable 
Instruments Act, 1881, that every negotiable instrument was made or drawn 
for consideration, is available only against the debtor, and cannot be 
invoked against the Receiver in insolvency (?»). 

327. Proof after framing of schedule and before discharge-— 

A creditor who has not proved his debt when the schedule was framed 
may tender proof at any time before the discharge of the insolvent. Similarly, 
a creditor who has already proved one or niore debts may tender proof, after 
the schedule has been framed, of a further debt which for some reason or other 

(j) Amir Chand v. Anukul Chandra affirmed in Van Laun v. Chafier^ 

<’26) A.C. 160, 90 I.C. 802. ton (1907) 2 K.B. 23. 

{k) Khuahhali Ram V. Bholar Mol {ldl5) {m) Ram Ldl Tandon v. Kashi Charan 
37 All. 262, 28 I.C. 673. (1928) 26 All. L. j. 241, 108 I.C. 

(1) Per Bigham, J., Re Van Laun 147, ('28) A.A. 380. 

(1907) 1 K. B. 166, 162-163, 
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he omitted to prove (n). Where proof is tendered after the schedule has been 
framed, the Court must cause notice to be served on the Receiver and the 
other creditors who have already proved their debts. If the Court admits 
the proof without giving the requisite notice, the order will be set aside on 
appeal (o). Under the section before it was amended by Act XXXIX 
of 1926, notice had to be served on the insolvent. If the insolvent was dead, 
his heirs, it was held, were entitled to the notice (p). The word “ Receiver ” 
was substituted for the word “ insolvent ” by that Act. The amendment 
is in accordance with the principle of the English Law that the bankrupt 
himself has no locus standi to litigate with proving creditors as to the 
amount of their debts. 


328. Proof of debts after discharge. — Sub-sec. (3) provides that any 
creditor may, at an}" time before the discharge of the insolvent, tender proof 
of his debt. This does not mean that a creditor is precluded after the discharge 
of the insolvent from proving his debt. The Act does not prescribe any 
I)eriod of limitation for an application by a creditor to prove his debt (q). 
As regards proof of debts in insolvency the rule is that a debt which if 
barred at the commencement of the insolvency is not provable, but if the 
debt was not barred at the commencement of the insolvency, lapse of time 
will not deprive the creditor of his right of proof (r). A creditor, therefore, 
may tender proof of his debt at any time so long as there are assets available 
for distribution, even after an order of discharge, but so as not to disturb 
the distribution of any dividend already declared (s). In a Madras case 
proof was allowed about twelve years after the insolvency (f). In a Rangoon 
case a creditor applied to prove his debt five years after the insolvency; 
the application, however, was refused as no explanation was given for the 
delay (?/). It has been held that the term “discharge” in sub-sec. (3) means 
an absolute, and not a conditional discharge {v). But these decisions are of 
doubtful authority. An order of discharge is none the less a discharge 
because conditions are attached to it. 


329. Delegation of power to Official Receiver.— Sec. so provides 
inter alia for the delegation to the Official Receiver of th e power to frame 


(w) Oolcul Chandra Raj v. Radha Qo- 
vinda Shaha (192C) 44 Cal. L. J. 
108, 97 I.C. 1013, (’26) A.C. 
1210 . 

(o) Allahabad Bank Ltd., Caionpore v. 
Murlidhar (1912) 34 All. 442, 14 
I. C. 689. 

<p) Sripal Siiiqh v. Prodyat Kumar 
Tagore (1921) 48 Cal. 87, 57 I.C. 
810, (’21) A. C. 219. 

iq) Baranashi Koer v. Bhabkadeb (1921) 
34 Cal. L. J. 167, 170, 66 I. C. 758, 
(*21) A. C. 460 ; Jhan Bahadur v. 
BaUW District Court, Toungoo 
(1927) 6 Rang. 3?4, 104 I.C. 816, 
(’27) A.R. 263. 


(r) JSx parte Ross ( LS27) 2 01. & J. 330 * 

(s) Re McMurdo (1902) 2 Ch- 6';4, 699; 

Sivasubramania Pillai v. Thee" 
thiappa Pillai Mad. 120* 
7.»> I.C. 572, (’24) A.M. 163; Babu 
Lai Sahu y.KrishnaPrashad (1925) 
4 Pat. 128, 85 I. C. 643, (’25) A.P. 
438. 

(0 (1923) 47 Mad. 120, 76 I.C. 572, 
(’24) A. M. 163, supra. 

(u) (1927) 5 Rang. 384, 104 I.C. 816, 

(’27) A.R. 263, supra. 

(v) (1923) 47 Mad. 120, 76 1.C. 572, 

(’24) A.M. 163,aupra;(1925)4 Pat. 
irS, 86I.C. 543,(’26) A. P.438, 
supra. 
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Paras, schedules and to admit or reject proofs. Where such power is delegated the 
329*331 schedule will be framed by the Official Receiver (w). In all other cases the 
schedule must be framed by the Court. A Receiver other than an Official 
Receiver has no power to frame it (x). 

330. Effect of omission to prove debt —Under sec. 45 of the Pro- 
vincial Insolvency Act, 1907, an order of discharge released the insolvent only 
from debts entered in the schedule. The result was that a creditor who 
did not choo.se to prove his debt and to have it entered in the schedule 
was not precluded from recovering his claim from the insolvent after 
his discharge. Under sec. 44, however, of the Act of 1920, an order of 
discharge releases the insolvent from all debts movable under that Act 
other than those specified in that section. The result is that a creditor 
whose debt is provable under the Aet of 1920, but who has not proved 
it, is debarred from enforcing his claim against the insolvent after his 
discharge. 


6. Examination of third 'persons. 

331. Examination of third persons regarding insolvent’s 
property (S. S9A). — Sec. 59A provides that the Court, if specially em- 
powered in this behalf by an order of the Local Government, or any officer of 
the Court so empowered by a like order, may, on the application of the 
Receiver or any creditor who has proved his debt, at any time after an 
order of adjudication has been made, summon before it in the manner 
prescribed by the Rules any person known or suspected to have 
in his possession any property belonging to the insolvent, or sux)posed 
to be indebted to the insolvent, or any person whom the Court or such 
officer, as the case may ..b^) niay deem capable of giving information 
respecting the insolvent oiNhis dealings or property, and the Court or such 
officer may require any such person to produce any document in his custody 
or power relating to the insolvent or to his dealings on property. If any 
person so summoned, after having been tendered a reasonable sum, refuses 
tojjome before the Court or such officer at the time appointed, or refuses to 
produce any such document, having no lawful impediment made known to 
and allowed by the Court or such officer, the Court or such officer may, by 
warrant, cause him to be apprehended and brought up for examination. 
The Court or such officer may examine any person so brought before it or 
him concerning the insolvent, his dealings or property, and such person 
may be represented by a legal practitioner. 


(w) See Khadirahaw Maraikar v. Official 
Iteceiver, Tinnevelly (1918) 41 

Mad. 30, 45 I. C. 67. 


(x) Behary Lai Sikdar v. Haraukh Daa 
Chaknud (1920) 25 C.W.N. 137» 
61 LC. 904. 
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Object of the section , — This section is new. It was introduced by Act Para«331 
XXXIX of 1926. It was added on the recommendation of the Civil 
Justice Committee. It is in almost the same terms as sec. 36, 
sub-secs. (1), (2) and (3) of the Presidency-towns Insolvency Act. The 
section was added to enable the Court to examine third persons, who could 
give information respecting the insolvent or his dealings or property, in a 
comparatively inexpensive manner. While recommending the insertion 
of sec. 36, sub-secs. (1), (2) and (3) of the Presidency-towns Insolvency Act 
in the Pro>’’incial Insolvency Act, the Civil Justice Committee observed that 
it was not desirable to give- to Provincial Insolvency Courts the power which 
Insolvency Courts have under sec. 36, sub-secs. (4) and (5) of the Presidency- 
towns Insolvency Act. This observation was quite appropriate so far as it 
related to sub-secs. (4) and (5) as they originally stood. But they have 
since been amended, and the amendment is of such a nature that it would 
have been as well to include those sub-sections also in the new sec. 59A 
of the Provincial Insolvency Act. 

Sec. 36 of the Presidency-towns Insolvency Act provides for the private 
examination not only of third persons, but also of the insolvent. There is 
no provision in the present section for the examination of the insolvent. 

Further, the power to summon and examine under the present section is 
confined only to such Provincial Insolvency Courts as are specifically 
empowered in that behalf by an order of the Local Government. There 
is no such limitation in sec. 36 of the Presidency-towns Insolvency Act. 

The newly added section will be found of considerable use in realizing 
the insolvent’s property and bringing his affairs to light if it is well worked. 

The whole subject is considered in paragraphs 300 to 314 above. 
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PART m. 

ANNULMENT OF ADJUDICATION. 

Para. 333 333- When adjudication may be annulled — There are five casce 

in which an adjudication may be annulled under the Insolvency Acts, 
namely, — 

A. Where a debtor ought not to have been adjudged insolvent 

or where after adjudication the debts are paid in full, or where 
an adjudication is made on a petition presented without 
leave of the Court where such leave was necessary [P.-t. I. A. 
8. 21 ; Prov. 1. A., s. 35], 

B. Where concurrent proceedings are pending in another Court 

[P.-t. I. A., s. 22 ; Prov. 1. A., s. 36]. 

C. Where the Court approves the proposal of the insolvent for a 

composition or a scheme [P.-t, I. A., s. 30 (1) ; Prov. LA., 
s. 39-]. 

D. Where the insolvent does not appear at the hearing of the appli- 

cation for his discharge or does not apply for his discharge 
within the time specified by the Court [P.-t. I. A., s. 41 ; 
Prov. I. A.,\ 43 (1)]. 

E. Where an insolvency proceeding is pending under the Provincial 

Insolvency Act in a Court subject to the superintendence of 
the High Court [P.-t. I. A., s. ISA], 

In every case where an adjudication is annulled notice of the order 
annulling the adjudication must be published in the local official Gazette 
and in such other manner as may be prescribed by the Eules, and under 
the Presidency-towns Insolvency Act also in the Gazette of India (a). 

The effect of annulment is considered under head F. 


(a) P.-t I. A., 8. 23 (3), 8. 18A (3) ; Prov. I. A., s. 37 (2). 
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A. — Potver to anrnd adjiidicatim (i) where it (mght nener to Par«.3S4 
have been made, (ii) where ddAs have hem paid, in fuU, 
and (Hi) where it was made on a petition presented 
wHhmt leave of the Court. 

334. Power to annul : case A-— The sections of the two Acts 
relating to annulment under this head are as follows : — 

I, A,, 8. 21. Prov, L A,, 8. 36, 

21. (1) Where, in the opinion of 35. Where, in the opinion of the 
the Court, a debtor ought not to have Court, a debtor ought not to have been 
been adjudged insolvent, or where it is adjudged insolvent, or where it is proved 
proved to the satisfaction of the Court to the satisfaction of the Court that the 
that the debts of the insolvent are paid debts of the insolvent have been paid 
in full, the Court may, on the application in full, the Court 8haU, on the application 
of any person interested, by order annul of the debtor, or of any other person 
the adjudication and the Court may, of interested, by order in writing, annul the 
its own motion or on application made adjudication and the Court may, of its 
by the Official Assignee or any creditor, own motion or on applicatiofi made 
annul any • adjudication made on the by the receiver or any creditor, annul any 
petition of a debtor who was, by reason adjudication made on the petition of a 
of the provisions of sub-section (2) of debtor who was, by reason of the provi- 
section 14, not entitled to present such sions of sub-section (2) of section 10, not 
petition. entitled to present such petition. 

(2) For the purposes of this section, 
any debt disputed by a debtor shall be 
considered as paid in full, if the debtor 
enters into a bond, in such sum and with 
such sureties as the Court approves, to 
pay the amount to bo recovered in any 
proceeding for the recovery of or concerning 
the debt, with costs, and any debt due to 
a creditor who cannot be found or cannot 
be identified shall be considered as paid 
in full if paid into Court. 

Points of difference between the Presidency-towns Insolvency Act and 
the Provincial. Insolvency Act. — The words used in the Presidency-towns 
Insolvency Act are ** may annul,” and the Courts under that Act have a 
discretion to refuse to annul an adjudication even if the conditions laid 
down in the section are complied with. There is no such discretion under 
the Provincial Insolvency Act, the words used in that Act being ” shall 
annul.” Sub-sec. (2) of the section of the Presidency-towns Insolvency 
Act is not reproduced in the Provincial Insolvency Act, but the same 
principles, it seems, will apply to cases under the Provincial Insolvency 
Act. 


8 
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Paras. 335. Who may apply for annulment.— An application to annul 
33&<S3B an adjudication under the fiist part of this section maj be made by the 
debtor, or any creditor, or any other person interested in annulling it, 
a mortgagee of the debtor’s property (b). An application under the second 
part of the section to annul an adjudication made on the petition of a 
debtor, where such petition ought not to have been presented without 
leave, may be made by the Official Assignee or Receiver or any creditor. 

336. When adjudication may be annulled —This section gives 
power to the Court to annul an adjudication — 

(1) where, in the opinion of the Court, a debtor ought not to 

have been adjudged insolvent ; 

(2) where it is proved to the satisfaction of the Court that the 

debts of the insolvent are paid in full ; 

(3) where an order of adjudication has been made on a debtor’s 

petition presented without leave of the Court where such 

leave was necessary (c). 


337. (1) Where the debtor ought not to have been adjudged 
insolvpnt- — ^An adjudication may be annulled if it ought never to have 
been made. An adjudication order made against an infant (d); or against 
a debtor who was dead at the date of the petition (e), may be annulled. It 
may also be annulled if the creditor’s petition did not allege a sufficient act 
of insolvency and the order was made ex parte (/). It has been held by the 
High Court of Madras that if a debtor is adjudged insolvent on his own 
petition on the allegation that he is unable to pay bis debts, and the allega- 
tion is found to he untrue, the adjudication should be annulled under this 
section {g). 


338. (2) Where debts are paid in full . — An adjudication may 
be annulled if the debts have been paid in full. Payment in full means 
payment, in cash or the equivalent, to the amount of sixteen annas in the 
rupee (A), together with Interest up to the date of payment (t). A payment 


(6) Haji Jackeria Haji Ahmed v. R. D, 
Sethna (1910) 12 Bom. L. R. 27, 
6 I. G. 618, in app. from Re Haji 
Jan Haji Mahomed (1909) 11 
Bom. L. B. 1032, 4 I. C. 126, 
a case under as. 9 and 73 of the 
1. 1. A., 1848; Ex parte EUia (1876) 
2 Ch. D. 797. I^e also Ex parte 
Learoyd (1878) 10 Ch. D. 3. 

(c) See P.-t. I. A., a. 14 (2); Prov. 
I. A., 8. 10 (2). 

(<0 Jagmohan Narain v. Oriah Bobu 
(1920) 42 All. 515, 58 1. C. 557 ; 
Re A Debtor (1923) 155 L. T. 
395. 

(e) Ex parte Qeiael (1882) 22 Ch. B. 
436. 


(/) Ex parU Coates (1877) 6 Ch. 

D. 979, 36 L.T. 806 ; Karuthan 
Chettiar v. Raman Chetti (1926) 51 
Mad. L. J. 474, 98 l.C. 21, (*26) 
A.M. 1159. See P.-t. LA., s. 12 
(1) ; Prov. I. A., a. 9 (1). 

(gf) Alamelumangathayarammal v. Balu~ 
sami (’23) A. M. 394, 108 l.C. 
208. 

(h) Re Keet (1905) 2 K.B. 666; Re 
Shivlal Rathi (1917) 19 Bom. L. 
R. 365, 40 1. C. 207. 

(») Re HaOea (1920) 47 Cal. 914, 60 l.C. 
943 ; Mvjuimmad Ebrdhim v. Bam 
Chandra (1926) 48 AU. 272, 92 I. 
C. 514, (’26) A.A. 289. 
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of anything less than that is not a payment in full (j). If the debts are not Paras. 

paid in full, the Court should refuse to annul the adjudication, even if all the 338, 339 

creditors consent to the annulment (k). An insolvent cannot by settling 

with his creditors out of Court escape the consequences of the adjudication 

order and prevent an inquiry into his affairs. Ho cannot by paying less 

than sixteen annas in the rupee and getting receipts in full contend that his 

debts have been paid in full and apply for annulment of his adjudication. 

That can only be done as the result of a composition or scheme of arrange- 
ment under the Act (1). Even if all the creditors are paid in full, the 
Court should not annul the adjudication if the interest due to one of the 
creditors is not paid though he may assent to the annulment (m). 

Debts ” in this section mean debts admitted to proof. To satisfy 
this section all debts which have been actually and properly proved in the 
insolvency must be paid. It is not necessary that debts provable in insolvency, 
but not proved, should also be paid. Where some only of the debts have been 
paid in full, and others have been released without payment, there is no pay- 
ment in full (n). Wliere A, a friend of a bankrupt, bought up all the debts for 
a sum representing less than two shillings in the pound, and jB, another friend 
of the banlcrupt, took an assignment of the debts on behalf of the bankrupt 
at their full value, it was held that the debts had not been ))aid in full and 
the bankruptcy could not be annulled (o). In the course of the judgment 
Vaughan Williams, J., said : ‘‘ It is to me perfectly obvious that the whole 
of these payments were made in the interests of, and on account of the 
bankrupt, and if we were to allow this transaction to go through and this 
adjudication to be annulled, the bankrupt would be really getting rid of 
his bankruptcy on the terms of paying a small composition to each of the 
creditors It is not necessary, to bring a case within this section, that the 
payment should have been made through the Oflicial Assignee or Receiver ; 
the payment may be made direct to the creditors. 


339. Power to annul discretionary under the Presidency- 
towns Insolvency Act- — ^As under the English law (p), so under sec. 21 of 
the Presidency-towns Insolvency Act, the power to annul an adjudication is 
discretionary. Even if all the debts are paid in full, the Court may, in the 
interests of commercial and public morality, refuse to annul an adjudication (q)^ 


( j) Briji Keasoor Laul v. Official Assignee, 

Madras (1920) 43 Mad. 71, 52 
1. C. 979. See also Beharu Lai 
Sikdar v. Harsukh Das Chakmal 
(1920) 26 C.W.N. 137, 61 I. C. 
904. 

(k) Be FkOau (1893) 2 Q.B. 219; Re 

Hester (1889) 22 Q.B.D. 632 ; Re 
Dixon (1888) 6 Morr. 291 ; Motilal 
y, ^npairam (1915) 21 O.W.N. 
936, 34 I.C. 792 ; KoUapali v. 
Official Reuiver (1929) 57 Mad. 


L. J. 816. 

{1) Re Dixon and Cardus (1888) 5 
Morr. 291 ; Re Shivlal Rathi (1917) 
19 Bora. L. R. 365, 40 I. 0. 207. 
(m) Muhammad Ebrahim y. Ram Ohandra 
(1926) 48 All. 272. 92 I.C. 514, 
( ’26) AA 289. 

{n) Re Keet (1906) 2 K. B. 666. 

(o) Re Burnett (lS9i) I Mans. 89. 

(p) See B.A., 1914, s. 35. 

iq) Re QyU (1889) 59 L.T. 778, 779 
Re Hester (1889) 22 Q.B.D. 632. 
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In t<he absence of special oiicnnutances, the Court ought not, n the ezenuse 
339u3tt of its discretion, to make an order of annulment where, if the insolvent 
were applying for his order of discharge, an order of discharge would not 
be granted (r). Annulment may accordingly be refused where an insolvent 
does not disclose all his property in his schedule or where he has committed 
other grave offences against the bankruptcy laws (rl). An insolvent, 
however, whose application for annulment is refused on the ground of 
misconduct is not precluded from making a second application under this 
section to annul the insolvency after a reasonable time has elapsed from 
the date of the insolvency {s). Deliberate suppression of the fact that 
an insolvency proceeding is pending in another Court is not of itself a 
ground for annulling an adjudication (/). 

340. No discretion under the Provincial Insolvency Act— 

The word used in the Presidency-towns Insolvency Act is may ” ; in the 
Provincial Insolvency Act, it is shall.” The Court therefore has no dis- 
cretion under the Provincial Insolvency Act to refuse an annulment if the 
debts are paid in full. In a Bombay case under the Provincial Insolvency 
Act, 1907, Macleod, C.J., observed that the jurisdiction to annul an adjudi- 
cation was discretionary, but the learned Judge seems to have overlooked 
the distinction between the two Acts (u). In a Calcutta case the question 
whether the Court had a discretion under the Provincial Insolvency Act 
to refiuse an annulment was left open (v). 

341. Inherent power to annul adjudication — As stated in 
para. 333 there are only five cases in which an adjudication may be 
annulled. The question for consideration is whether there is any power to 
annul an adjudication outside the provisions of the Acts. 

In England it has been held in some cases that there is no power to 
annul a bankruptcy outside the provisions of the Bankruptcy Act (u?). At 
the same time there have been oases in which it was assumed that the 
Court had an inherent power to prevent abuse of its own process {x), and 
receiving orders have been refused on that ground (y), and have also 
been rescinded on that ground (s). 


(r) Be Keet [1906] 2 K.B. 666, at p. 
677, per Stirling, L.J. See al^ 
Be Subraii Jan Mahomed (1914) 
38 Bom. 200, at p. 203, 20 I.C. 
869, per Maoleod, G.J. The ease 
was one under the Prov. I. A., 
and the observations, if intended 
to apply to that Act, would not be 
correct. 

(rl) Be Taylor [1901] 1 K.B. 744; Be 
Beer [1903] 1 K.B. 628. 

(9) Be Taylor [1901] 1 K.B. 744, at p. 
746. 


(t) Be Arannayal Sabhapathy (1897) 
21 Bom. 297, 309-310. 

(tf) Be Subraii Jan Mahomed (1914) 
38 Bom. 200, 203, 20 1. C. 869. 

(v) Motilal y. Oanapairam (1915) 21 

C.W.N. 936, 34 I.C. 792. 

(w) Be GyU (1888) 6 Morr. 272; Be 

Heater (1889) 22 Q.B.D. 632, 633. 
{x) Ex parte Painter (1895) 1 Q. B. 
86, 88-89; Be Haneoch (1904) 
1 K. B. 686. 

iy) Be Bond (1888) 21 Q. B. D. 17. 

( 2 ) Be Betts (1901) 2 K. B. 39. 
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In India there were cases under the Provincial Insolvency Act, 1907, Para. 341 
in which it was held that the Court had inherent power to refuse adjudi- 
cation if the presentation of the debtor’s petition was an abuse of the process 
of the Court, as where the debtor was guilty of such misconduct as would 
not entitle him to a discharge. These decisions were overruled by the Privy 
Council in Chhatrapat Singh Dugar v. Kharag Singh Lachmiram (a), where 
it was held that once the conditions laid down in the Act were complied with 
the debtor was entitled as of right to an order of adjudication, and any 
misconduct on his part was a matter to be dealt with in the course of his 
application for .discharge. Dealing with the question of inherent power 
their Lordships said : “ In clear and distinct terms the Act entitles a debtor 
to an order of adjudication when its conditions are satisfied (b). This does 
not depend on the Court’s discretion, but is a statutory right ; and a debtor 
who brings himself properly within the terms of the Act is not deprived of that 
right on so treacherous a ground of decision as an * abuse of the process of the 
Court This decision settles the matter so far as the Courts exercising 
jurisdiction under the Provincial Insolvency Act, 1920, are concerned. 

It is no ^longer competent to them to refuse adjudication or to annul an 
adjudication on the ground that the presentation of the petition is an abuse 
of the process of the Court. 

Different considerations arise in cases governed by the Presidency-towns 
Insolvency Act. Under that Act, even if the conditions laid down in the 
section are complied with, the Court “ may ” — not “ shall ” as in the Provin- 
cial Insolvency Act — make an order of adjudication (c). It would seem, 
therefore, that the Court has discretion to make, or not to make, an order of 
adjudication, and it may refuse adjudication if the j)resentation of the 
petition is an abuse of the process of the Court, and, also, it may annul an 
adjudication where the adjudication was made upon sucli a petition. This 
is i)recisely what the High Court of Calcutta did in lie Ballan Chand 
Serowgee (d). In that case the debtor was adjudged insolvent on his own 
petition, but he failed to apply for his discharge and his adjudication was 
thereupon annulled. Afterwards he presented another petition for his adjudi- 
cation upon the same facts and an order of adjudication was made upon it. 

One of the creditors applied for annulment of the adjudication on the ground 
that the presentation of the second petition was in the circumstances of the 
case an abuse of the process of the Court. This contention was upheld 
and the adjudication was annulled. The learned judge followed an earlier 
ruling of the same High Court (e) which was based on English cases on 


(a) (1916) 44 1. A. 11, 44 Gal. 635, 39 I. C. 

788. 

(b) Note the words ** the Court shall 

make an order of adjudication *’ 
in Prov. I. A., 1907, s. 16 (1), 


(c) SeeP.-t.I.A., 8. 16(1). 

(d) (1922) 27 O.W.N. 739, 80 I. C. 661, 

(’23) A.C. 703. 

(e) Makkand v. Oopal Chandra Qhosal 

(1917) 44 Cal. 899, 39 1. C. 199. 
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Parat. the subject (/)• The Privy Council case referred to above was distin- 
S41f 342 guished on the ground that the facts of that case were quite different. 

If a case like Re Bdlan Chand Serouyee arose again, whether under the 
Presidency-towns Insolvency Act or under the Provincial Insolvency Act, the 
adjudication would be annulled, no longer on the ground of any abuse of 
the process of the Court, but under the express provisions of sec. 21 of the 
Presidency-towns Insolvency Act and sec. 35 of the Provincial Insolvency 
Act, as amended by Act XI of 1927, for the second petition could not be 
presented without the leave of the Court which annulled j^he adjudication 
on the first petition. 

The position then is this. Misconduct on the part of the debtor 
such as would disentitle him to a discharge is no longer a ground for refusing 
adjudication. It is a matter to be dealt with upon his application for 
discharge. This gets rid of one form of abuse of the process of the Court. 
Further, the presentation of a second petition by a debtor whose first adjudi- 
cation was annulled owing to his failure to apply for his discharge is now a 
matter to be dealt with under sec. li (2) and the amended sec. 21 of the 
Presidency-towns Insolvency Act, and sec. 10 (2) and the amended sec. 35. 
[see paras. 181 and 223 above.] This gets rid of another form of abuse 
of the process of Court. There is yet another form of such abuse, namely, 
the presentation of a secoi d or third petition by an undischarged insolvent. 
This has been dealt with in paras. 181 A and 213A above. 


342. Annulment refused. — The mere fact that all the creditors 
consent will not entitle the debtor to have an adjudication annulled (g). 
It is no ground for annulling, an adjudication that though a long time has 
elapsed since the date of adjudication, the Receiver has not been able owing to 
want of assets to pay the debts in full or that the opposing creditor was at 
one time willing to accept a composition and to have the matter settled out 
of Court (h), or that the debtor falsely alleged when he was adjudged insolvent 
that he had not kept any books of account (i), or that the insolvent had 
given undue preference to some of the creditors (j), or that he had failed to 


(f) Re Painter (1895) 1 Q. B. 85 ; Re 

Betta (1901) 2 K. B. 39; Re 
Hancock (1904) 1 K.B. 585. 

(g) Re Flatau [1893] 2 Q.B. 219; Re 

Hester (1889) 22 Q.B.D. 632; 
Re Dixon and Cardus (1888) 5 
Morr. 291 ; MotikU v. Qanapatram 
(1915) 21 C.W.N. 936, 34 1. C. 792. 

(h) MotiUd y. Oanapalram (1915) 21 


C.W.N. 936, 34 I.C. 792. See also 
Jam Khan v. Debi DuU (1915) 
29 I. C. 888. 

(») Karuthan Cheitiar v. Raman Chetti 
(1926) 61 Mad. L. J. 474, 98 1. G. 
21, (’26) A.M. 1169. 

(j) Makhand v. Qopal Chandra Ohosed 
(1917) 44 Cal. 899, 39 I.C. 199. 
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pay a portion of his salary as directed by the Court when the order of 
adjudication was made (A;). 

343. (3) Where debtor’s petition presented without leave 
of Court. — It is provided by sec. 14 (2) of the Presidency-towns 
Insolvency Act, and sec. 10 (2) of the Provincial Insolvency Act, that a 
debtor in respect of whom an order of adjudication has been annulled 
owing to his failure to apply or to prosecute an application for his discharge 
under sec. 41 of the Presidency-towns Insolvency Act or sec. 43 (1) of the 
Provincial Insolvency Act is not entitled to present an insolvency petition 
without the leave of the Court by which the order of adjudication was 
annulled. The present section provides that if an order of adjudication is 
made on a petition presented without the leave of the Court, the Court may 
annul the adjudication. This provision was introduced both in sec. 21 of 
the Presidency- towns Insolvency Act and in sec. 35 of the Provincial Insol- 
vency Act by Act XI of 1927. It is to be observed that the word used in 
the newly added portion of both the sections is may.” The annulment 
in such A case would therefore seem to be discretionary with the Court. 

344. Limitation. — There is no bar of limitation with regard to an 
application for annulment of adjudication (1), 


(k) Ram Chandra Neogi v. Shyama 
Gharan Bose (1913) 18 O.W.N. 
1052, 21 I.C. 952. 


( /) Harish Chandra Mukherjee v. The 
East India Coal Co,, Ltd. (1912) 
16 C.W.N. 733, 736, 14 I.C. 676. 


Parat. 

342.344 
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B. — Concurreni 'proceedings in apather Court. 

Paras. 345, Power to annul : case B.— The sections of the two Acts 
relating to annulment under this head are as follows : — 

P.4. 1. A., s, 22. Prov. JL. A., ». 30. 

Where it is proved to the satisfaction If, in any case in which an order of 
of the Court that insolvency proceedings adjudication has been made, it shall be 
are pending in any other British Covrt proved to the Court by which such order 
whether within or without British India was made that insolvency proceedings are 
against the same debtor and that the pending in another Court against the 
property of the debtor can be more same debtor^ and that the property of 
conveniently distributed by such other the debtor can be more conveniently 
Court, the Court may annul the adjudioa- distributed by such other Court, the 
tion or may stay all proceedings thereon. Court may annul the adjudication or stay 

all proceedings thereon. 

Points of difference between the Presidency-towns Insolvency Act and 
Provincial Insolvency Act, — Under the Provincial Insolvency Act, the Court 
can annul an adjudication if insolvency proceedings are pending in another 
Court in British India. Under the Presidency-towns Insolvencyt Act, the 
Court can annul an adjudication not only if insolvency proceedings are 
pending in another Court in British India, but also if they are pending 
in any Court without British India. 

346. Concurrent orders of adjudication.— A debtor may be 
adjudged insolvent by two or more Courts. He may be so adjudged by the 
Court of the place where he resides and also by the Court of the place in 
which he carries on business (m). Again if he carries on business in two 
or more places, he may be adjudged insolvent by each of the Courts within 
whose local limits he carries on business. If he is adjudged insolvent by 
one Court, and afterwards by another Court, either Court may annul its own 
order of adjudication or stay its own proceedings, if the assets can be more 
conveniently administered by the other Court. No Court has power to annul 
an order of adjudication made by another Court or to stay proceedings 
in that Court (n). 


347. Power to annul or stay proceedings discretionary.— The 
power to annul an adjudication or to stay proceedings under this section is 
discretionary (o). The question to be considered in each case will be, by which 
Court the assets could be most conveniently administered. Thus if proceedings 


(m) See P.-t. I. A., s. 11 ; Prov. I. A., 

8 . 11 . 

(n) Be Nagifdal Maganlal (1925) 49 

Bom. 788, 794, 91 I.C. 160, (*26) 
A.B. 543 ; Re Maneicchand (1923) 
47 Bom. 275,281, 75 I.C. 61, 


(’22) A.B. 390. 

(o) See Baslikinkar Banerjee v. Hur^ 
sookdas Chogemull (1927) 31 C. 
W. N. 1002, 104 I. C. 1, (*27) 
A. PC. 162. 
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are pending simultaneously in Court A and Court and the property can be Paras* 
toore conveniently distributed by Court B, Court A should yield to Court B, 347, 348 
The fact that the first insolvency was in Court A is no ground for 
refusing to stay proceedings in that Court. In a Bombay case the 
Court in the exercise of its discretion stayed all proceedings before it, 
leaving the Bombay creditors to take such steps as they might think proper 
in Madras, where the debtor had been previously adjudged insolvent. As 
to the Bombay creditors the Court said : “ This may appear hard upon 
them, but it would be equally hard on the Madras creditors to be compelled 
to take steps in Bombay ” (p). In a Madras case, the first insolvency was 
in the Madras High Court and the second insolvency was in the Rangoon 
High Court. The Official Assignee of Madras was unable to recover the 
assets of the insolvent, but a good part of the assets was realised by the 
Official Assignee of Rangoon. Upon these and other facts the High Court of 
Madras annulled the adjudication before it, leaving it to the Madras creditors 
to prove against the estate of the insolvent in the Rangoon High 
Court (q), 

A prior bankruptcy in England by an English Bankruptcy Court is 
not of itself a ground for annulling a subsequent adjudication in India, but 
the Indian Court may in the exorcise of its discretion, annul its 
own adjudication or stay the proceedings before it (r). 


C. — Annulment on approval of composition or scheme. 


348. Annulment on approval of composition or scheme ; 
case C [P.-t. I. A., S. 30 ; Prov. I. A., S. 39].— Where a proposal submitted 
by an insolvent for a composition or for a scheme is approved by the Court, 
the terms thereof are embodied in an order of the Court, and the adjudi- 
cation is annulled. This subject is considered in paras. 376-377 below. 


(p) Me Aranvayal Sabapathy (1897) 21 
Bom. 297, 311 ; In the matter of 
William Watson {im) 31 Cal. 761. 
{q) Official Assignee of Madras v. 


Official Assignee of Rangoon 
(1919) 42 Mad. 121, 49 1. C. 210. 
(r) In the matter of William WaXaon 
(1904) 31 Cal. 761. 
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D. — Annulment on failure to a/pply.for discharge. 

Paras. 349. Annulment on failure to apply or toprosecute application 
S49^ 3S0 for discharge : case D [P.-t. 1. A., s. 41 ; Prov. I. A., s. 43] — The fourth 
case in which an adjudication may be annulled is where the insolvent does not 
appear at the hearing of his application for discharge or fails to apply for his 
discharge. The provisions of the two Acts on this subject are as follows. 
The italics indicate the main points of difference between the two sections. 


P. t. L A., ». 41. 

If any insolvent does not appear on 
the day so appointed 

for hearine his appli- 
Power to annul .. ^ j. r. 

Adjudication on fal- cation for discharge 

1^ to apply lor dta- or if aa insolvent Shall 
diarge. * 

not apply to the Court 
for an order of dis- 
charge within such time as may be pre- 
scribed, the Court, on the application of 
the official assignee or of a creditor or of 
its own motion, may annul tint adjudica- 
turn or make tuck other order as it may tinink 
fttf and the provisions of sec. 23 shall apply 
on such annulment. 


Prov. I. A.f s. 43. 

If the debtor does not appear on the 
day fixed for hearing his application for 
discharge or on such subsequent day as 
the Court may direct, or if the debtor 
does not apply for an order of discharge 
within the period specified by the Court 
the order of adjudication shall be annulled, 
and the provisions of sec. 37 shall 
apply accordingly , 


350. Power to annul discretionary under Presidency-towns 
Insolvency Act. — If the insolvent does not appear at the hearing of 
the application for his discharge or does not apply to the Court for an order 
of discharge within such time as may be prescribed by the Rules (s), the 
Court may in its discretion annul the adjudication or make such other order 
as it may think fit. The ^ules also provide for notice of the intended 
application to be given to the insolvent and for its publication in the Local 
Official Gazette {t). If the adjudication is annulled, the Court has the 
power under sec. 23 (1) of the Presidency-towns Insolvency Act to make 
an order vesting the insolvent’s property in a person appointed by the Court 
for the protection of the creditors. If under a protection order the debtor 
was released from custody, the Court may also recommit him under 
sec. 23 (2) to his former custody. 


(s) The period prescribed by Calcutta 
Rule 142A and Bombay Rule 136 
is eighteen months from the date 
of the order of adjudication. The 
period prescribed by Rangoon 
Rule 177 is three months from 
the date of the order of adjudica- 
tion or two months after the 


conclusion of the public examina- 
tion (if any) of the insolvent 
whichever is the later period. 

(Q See Calcutta Rules 142B, 142C, 
Bombay Rules 137, 138 and 
Rangoon Rule 177. There is no 
provision for publication of notice 
in the Rangoon Rule. 
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351. Whether power to annul discretionary under Provin- Para. 351 
cial Insolvency Act.~-Uiider sec. 27 of the Provincial Insolvency Act 
the Court must specify in the order of adjudication the period within which 
the insolvent shall apply for his discharge. Under the same section the 
Court has power to extend the period for applpng for discharge. Sec. 43 (1) 
of the Provincial Insolvency Act provides that if the debtor does not apply 
for an order of discharge within the period specified by the Court, the order 
of adjudication shall be annulled. If no period is specified in the order 
of adjudication for applying for discharge, the adjudication, of course, 
cannot be annulled (u). Where the period is specified, and the insolvent 
applies for extension before the expiry of the period originally fixed, the 
Court has the power to extend the time, and if the time is extended 
the adjudication cannot be annulled. The case where the insolvent does 
not apply for extension before the expiry of the original period may next be 
considered. 

There is a conflict of opinion whether, if the insolvent does not apply 
for extension of time within the period originally fixed for appl 3 nng for 
discharge, the Court has power, after the ex])iry of that period, to extend 
the time for applying for discharge under sec. 27 (2), or whether, the Court 
should refuse to extend the time and annul the adjudication. The conflict 
turns upon the words shall be annulled ” in sec. 43 (1). It has been held 
in Calcutta, Lahore, Patna, Nagpore and Sind, and recently in Madras, that 
sec. 43 is directory, and that the Court has power even after expiry of the 
period originally fixed to extend the time for applying for discharge. On 
the other hand it has been held by the Chief Court of Oudh that sec. 43 is 
mandatory and that after the expiry of the original period the Court has no 
power under sec. 27 (2) to extend the time for applying for discharge and 
that the adjudication must be annulled. See para. 225 where the cases 
are cited. 

There is a good deal to be said in favour of either view. The former 
view, namely, that the Court has power to extend the time even after the 
expiry of the period originally fixed, is not negatived by the language of 
sec. 27. That section does not in terms limit the power to extend the time 
to cases where the application for extension is made before the expiry of 
the period originally fixed, and this seems to be the only ground on which 
that view can be supported. Analogies founded on this or that ruling of 
the Privy Council are misleading. In some of the cases in which this view 
was taken the Courts relied upon the decision of the Privy Council in Badri 
Narain v. Sheo Koer {v), a case under sec. 549 of the Code of Civil Procedure, 

1882, now 0. 41, r. 10, of the Code of 1908. As against that may be cited 

{u) Oapdl Ham y. Magni Bam (1928) ( A.P. 338. 

7 Pat. 376, 107 I.C. 830, ('38) 1 (v) (1890) 17 Cal. 612, 17 I. A. 1. 
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Pam, a later judgment of the eame tribunal in Sabkri Thahtrin v. iSdvt (to), a 
351.382 case also under 0. 41 ^ r. 10. Still nearer home is Chhalrapat Singh Dugat'a 
case (x)y where the Privy Council held that the word shall ” in sec. 16 (1) 
of the Provincial Insolvency Act, 1907, now sec. 27 (1) of the Act of 19^, 
means shall ” and not '' may.’’ Sec. 148 of the Code of 1908 has also 
been invoked in support of the same view, but to do so, it is respectfully 
submitted, is begging the question. If sec. 43 controls sec. 27 so as to take 
away the power of the Court to extend the time after the expiry of the 
period originally specified, in other words, if under the Act itself the Court 
has no such power, sec. 148 of the Code cannot come in, for the powers of 
the Court in the exercise of its original civil jurisdiction are expressly made 
subject to the provisions of this Act ” by sec. 5 of the Act. 

As to the latter view, namely, that sec. 43 is mandatory, it is to be 
observed that there was no such section in the Provincial Insolvency 
Act, 1907. Sec. 43 was introduced for the first time in the Act of 1920. 
It was taken from sec. 41 of the Presidency-towns Insolvency Act. The 
difference in the language of the two sections is striking. Under sec. 41, 
the Court may annul the adjudication or make such other order as it may 
think fit.” Under sec. 43, ""the order of adjudication shaU be annulled,*^ 
This shows what the intention of the legislature was. The legislature 
intended that a Court exercising jurisdiction under the Provincial Insol- 
vency Act "‘ shall ” annul the adjudication and that it should have no power 
to "" make such other order as it may think fit.” Whichever view be correct, 
it is high time that the legislature should intervene. It is suggested that 
sec. 43 should be left as it stands, and that sec. 27 should be amended so 
as to limit the power of the Court to extend the time to cases where the 
apphoation for extension is made before the expiry of the period originally 
fixed for applying for discharge. This course, if adopted, will compel the 
insolvent to be prompt. Moreover, it will not entail any hardship either on 
the debtor or on the creditors. The debtor cannot complain, for he 
can always, if he so chqpses, apply for extension before the expiry 
of the original period. The creditors cannot complain for the Court 
has power while annulling the adjudication to make an order vesting the 
debtor’s property in some person named for that purpose. If any proceed- 
ings have been instituted by the Beceiver to set aside a transfer under sec. 53 
or sec. 54 of the Act, they can continue notwithstanding the annulment (y)^ 
provided the debtor’s property vests in the Beceiver or some other person 
appointed by the Court. 

352. Application for annulment and notice under Provincial 
Insolvency Act. — ^As under sec. 41 of the Presidency-towns Insolvency 


(ti^) (1921) 48 Cal. 481, 48 I. A. 76, 60 
I.C. 274, (*21) A.PC. 80. 

{») (1916) 44 Cal. 536. 44 lA. 11, 39 


I. C. 788. 

(,) Je&aii Peraji Firm r. KrMnayya 
(1929) 62 Had. 648. 
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Act, so under sec. 43 of the Provincial Insolvency Act, an application for 
annulment may be made either by the Receiver or by a creditor (s). The 
Court also may of its own motion annul an adjudication. Notice of 
the intended application should be given to the creditors (a). Notice, it 
is submitted, should also be given to ike insolvent, in any event in cases 
arising in those provinces where the view prevails that the Court 
is not bound on the insolvent’s failure to apply for his discharge within 
the specified time to annul the adjudication, so that if the failure is 
satisfactorily explained, adjudication may not be annulled. Such notice 
is usual under the Presidency-towns Insolvency Act (h). In a Patna case, 
Adami, J., said that the insolvent was not entitled to any notice in any 
case (c). 

353. No automatic annulment of adjudication.r-No adjudica- 
tion can be annulled except by an order of the Court. Failure on the part 
of the insolvent to apply for his discharge within the specified time does not 
ipso facto annul the adjudication (d). Dealing with this question the High 
Court of Calcutta said : It is urged that on the expiry of the period specified, 
adjudication becomes automatically annulled if no application is made prior 
to the expiry of the period. We have not been shown any authority 
in support of that contention. It is true that sec. 43 provides that the 
order of adjudication shall be annulled ; but that seems to indicate that 
it is to be annulled at the instance of the opposite party or by the Court 
itself and does not stand cancelled automatically on the expiry of the 
period ” (e). 

In an Allahabad case an application was made for the arrest of an 
insolvent in execution of a decree against him. The insolvent had not 
obtained any protection order nor had he applied for his discharge within 
the time specified by the Court. It was contended for the insolvent that 
as he had not applied for his discharge within the specified time, the adju- 
dication stood annulled automatically and that he was automatically dis- 
charged. This contention did not prevail and it was held that the insolvent 
was liable to arrest (/). 


(z) Arunagiri v. Kandaatvami ('24) 
A. M. 655, 83 I. C. 955. 

(а) Jethaji Peraji Firm v. Kriahnayya 

(1929) 52 Mad. 648, 652 ; K, K. 
8. A, R, A. Cheitiar v. Maung 
Myat Tha (1927) 100 I. C. 921, 
('27) A. R. 136. 

(б) See para. 360 above. 

(c) Oopal Ram v. Magni Ram (1928) 

7 Pat. 375, 386, 107 I. C. 830, 
(’28) A.P. 338. 

(d) Abrt^mY, Sookias (1924) 51 Cal. 


337, 81 I.C. 684. ('241 A.C. 777 ; 
Qa^ Ram v. Magni Ram 
(1928) 7 Pat. 375, 107 I. 0. 880, 
(’28) A.P. 338; Jathaji Peraji 
Firm v. Kriahnayya (1929) 52 
Mad. 648, 655. 

(e) Abraham v. Soohiaa (1924) 51 Cal. 
337, 341, 81 I. C. 684, (*24) A.C. 
111 , 

(/) Maharaj Hari Ram v. Sri Kriahan 
Ram (mi) 49 All. 201, 100 I.C. 
320, (*27) A.A. 418. 


Paras. 
352. 353 
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Paras. 354- Insolvency proceedings do not terminate ipso facto on 
354,355 annulment* — It is provided by both the Acts ( </) that where an adjudi- 
cation is annulled, all sales and disposition of property and pa 3 mients duly 
made, and all acts theretofore done, by the Court or Receiver, shall be valid ; 
but subject as aforesaid, the property of the debtor who was adjudged 
insolvent shall vest in such person as the Court may appoint. The insol- 
vency proceedings do not necessarily come to an end on an annulment of 
adjudication owing to the insolvent’s failure to apply or to prosecute an 
application for his discharge. The consequences of the annulment 
are that the insolvent does not get back any property which has 
already been distributed amongst his creditors, and as to such property as 
still remains, the Court will, to protect the creditors, make an order vesting 
it in such person as the Court may appoint (A). Where such an order is 
made, the person in whom the property is vested has full power to deal 
with the property. He may sell it and distribute the sale proceeds amongst 
the creditors (i). If before the annulment the Official Assignee or Receiver 
has applied to set aside a transfer under sec. 63 or sec. 54, the application 
may be prosecuted after the annulment, the application being an '' act ” 
within the meaning of sec. 23(1) of the Presidency-towns Insolvency Act 
and the corresponding sec. 37 (1) of the Provincial Insolvency Act (^‘), but 
this cannot be done unless the debtor’s property has vested in some person 
appointed by the Court. The Court may also recommit the insolvent to his 
former custody and he will be subject to all the processes that had previously 
been in force against him. Further, any creditor may after annulment sue 
him for a debt due to him and any judgment-creditor may apply for his 
arrest in execution of a decree against him. 

. 355. Remedy of debtor. — A debtor whose adjudication is annulled 

under the section now under consideration cannot apply to have the order 
set aside under the provisions of the Code of Civil Procedure, 1908. The 
reason is that the provisions of the Code apply subject to the provisions of 
the Insolvency Acts (A), ahd the Acts provide a specific remedy for such 
cases, namely, that the debtor may present a fresh petition for adjudication 
with the leave of the Court by which the adjudication was annulled (2). 
It was accordingly held by the High Court of Madras in a case under the 
Provincial Insolvency Act that a debtor whose adjudication is annulled 
owing to his failure to appear on the day fixed for the hearing of the 
application for his discharge, is not entitled to have the order set aside 


(ff) P.-t.I.A., B. 23 (1); Pco^r.I.A., 
8.37(1). 

(A) Jethaji Peraji Firm v. Kriahnayya 
(1929) 62 Mad. 648 , 653 ; Roop 
Narain v. King King d? Co, 
(192* ) 94 I.C. 234, (’26) A. L. 370. 
(f) BagiRam v. Chanan Mol (1928)10 


Lah. L.J. 180, 108 I.C. 603, (’28) 
A.L. 463. 

Jethaji Peraji Firm v. Kriahnayya 
(1029)62 Mad. 648,47 Mad.L.J. lie. 
(A) P.-t, I. A., 8, 90 ; Prov. I. A., b. 6, 
(/) P.-t. I. A., s. 14 (2) ; Prov. I. A.. 
8 . 10 ( 2 ). 
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under 0. 9, r. 9, of the Code of Civil Procedure, 1908 (m). In another Paras. 
Madras case, also under the Provincial Insolvency Act, it was held that the 35^ 35SA 
Insolvency Court has power to review its own orders including an order 
annulling an adjudication on the application either of the debtor or of a 
creditor who has tendered his proof, and that that power was conferred by 
see. 6 of the Provincial Insolvency Act read with 0. 47 of the Code (n). 

It is difficult to reconcile these two decisions. 

E. — Annvlment of insolvency proceeding pending in a 
svbordinate Court. 

355A. Annulment of insolvency proceeding pending in a sub- 
ordinate Court : case E. [P.-t. I. A., S. 18A].— By sec. 18A of the Presidency- 
towns Insolvency Act, inserted in the Act by the Insolvency Law (Amend- 
ment) Act, 1930, the Insolvency Court has the power, at any time after the 
presentation of the insolvency petition, to stay any insolvency proceedings 
pending against the debtor in any Court subject to the superintendence 
of the Court, and, at any time after the making of an order of adjudication, 
to annul an adjudication against the debtor made by any such Court. Where 
an adjudication is so annulled, all sales and dispositions of property and pay- 
ments duly made and all acts done by the Court whose order is annulled, or 
by the Receiver appointed by it or other person acting under his authority, 
shall be valid, but the property vested in such Court or Receiver shall vest 
in the Official Assignee, and the Court may make such direction in regard to 
the custody of such property as it thinks fit. 

(m) Ventigopalachariar v. ChunnikU (n) Abbireddi v. Venkaiareddi (1026) 

(1926) 49 Mad. 936. 97 I. C. 700, 61 Mad. L. J. 60, 94 I.C. 361, (’27 

(’20) A.M. 912. A.M. 176. 
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F. — Effed of Annulment. 

Pam. 356. Sections relating to effect of annulment [P.-t. I. A., 
356,357 S.23; Prov.LA., SS. 37, 43 (2)]* — The following are the sections of 
the two Acts dealing with the efiect of annulment : — 


P.4. 1. A., 8. 23. 

23. (1) Where an adjudication is 
annulled, all sales and dispositions of 
property and payments duly made, and 
all acts theretofore done, by the official 
assignee or other person acting under his 
authority, or by the Court, shall be valid, 
but the property of the debtor who was 
adjudged insolvent shall vest in such person 
as the Court may appoint, or, in default 
of any such appointment, shall revert to 
the debtor to the extent of his right or 
interest therein on such terms and subject 
to such conditions (if any) as the Court 
may declare by order. 

(2) Where a debtor has been released 
from custody under the provisions of this 
Act and the order of adjudication is 
annulled as aforesaid, the Court may, if it 
thinks fit, recommit the debtor to his former 
custody, and the jailor or keeper of the 
prison to whose custody such debtor is 
so recommitted shall receive such debtor 
into his custody according to such a 
recommitment, and thereupon all processes 
which were in force against the person 
of such debtor at the time of such release 
as aforesaid shall be deemed to be still 
in force against him as if such "brder had 
not been made. 


Prov. 1. A., a. 37 (1), s. 43 (2). 

37 (1) Where an adjudication is 
annulled, all sales and dispositions of 
property and payments duly made, and 
all acts theretofore done, by the 
Court or receiver, shall be valid; but, 
subject as aforesaid, the property of 
the debtor who was adjudged insolvent 
shall vest in such person as the Court may 
appoint, or, in default of such appointment, 
shall revert to the debtor to the extent 
of his right or interest therein on such 
conditions (if any) as the Court may, by 
order in writing, declare. 

43 (2) Where a debtor has been released 
from custody under the provisions of this 
Act and the order of adjudication is annul- 
led under sec. 43 (1), the Court may, if 
it thinks fit, recommit the debtor to his 
former custody, and 'the officer in charge 
of the prison to whose custody such 
debtor is so recommitted shall receive 
such debtor into his custody according 
to such recommitment, and thereupon all 
processes which were in force against the 
person of such debtor at the time of such 
release as aforesaid shall bo deemed to be 
still in force against him as if no order of 
adjudication had been made. 


357. Effect of annulment. — The effect of this section, subject to 
any bom fide dispositions lawfully made prior to the annulling of the insol- 
vency, and subject to any condition which the Court annulling the insolvency 
may by its order impose, is to remit the party whose insolvency is set aside 
to his original position, unless an order is made vesting the property of the 
insolvent in some other person. If no such order is made and no condition 
is imposed, the general provision of the section has its full effect, and that 
effect is to remit the insolvent, at the moment the order annulling the 
adjudication is made, to his original powers and rights in respect of his 
property (o). The effect of an annulment dei)ends on the terms of the order 


(o) Bailey v. Johnson (1872) L. R. | 
7 Ex. 263, 265; Maung Hme v. | 


U Po Seik (1926) 3 Bang. 201, 
86 I. C. 324, (’26) A. R. 301. 
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made by the Court while annulling the adjudication. The order varies Paras, 
according to the nature of the case. As to vesting the property of the 357,358 
insolvent after annulment in another person, there is this distinction between 
an annulment after the Court has approved a composition (p) and an annul- 
ment where the debtor ought not to have been adjudged insolvent or has 
paid his debts in full (y), that while in the former case there is a continuance 
of the insolvency in another form and the Court will as a rule make an order 
vesting the insolvent’s property in another person for the benefit of the 
creditors, there is no such continuance in the latter case and the Court 
will not as a general rule make any such order. If no euch order is 
made, the property will revert to the debtor and he will, subject as 
aforesaid, be remitted to his original rights. Nothing, howevcir, vests 
in the insolvent which was not in the Official Assignee or Receiver at 
the date of annulment. As a necessary consequence of this, if during the 
continuance of the insolvency, the Official Assignee or Receiver does not 
take steps to recover a debt due to the insolvent and the debt becomes 
time-barred, the debt will continue to be time-barred notwithstanding the 
annulment, and the debtor cannot recover it after annulment (/*). At the 
same time if a proof was rejected by the Official Assignee or Official Receiver, 
the creditor cannot, after annulment, enforce the (dairn, the rejection of 
•the proof being an “ act ” done by the Official Assignee which is not 
nullifiecf by the annulment (s). 

As to the effect of annulment on approval of a compasition or scheme, 
see para. 377 below. 

As to the effect of annulment owing to the insolvent’s failure to apply, 
or to prosecute the application for his discharge, see para. 354 above. 

358. Effect of Annulment on suits and other Proceedings.— 

The effect of an annulment on a suit or other proceeding commenced by the 
Official Assignee or Receiver depends on whether the property has reverted 
to the debtor unconditionally or whether it has vested in some other person 
by an order of the Court. 

If the property has reverted to the debtor, he is entitled to continue a 
suit instituted by the Official Assignee or Receiver to recover a debt due to 
him or to recover property belonging to him. The suit does not abate on 
annulment of adjudication (0- If after the institution of a suit the plaintiff 
is adjudged insolvent, and the suit is dismissed owing to failure on the part of 
the Official Assignee to proceed with it, and the adjudication is subsequently 
annulled and the property reverts to the plaintiff, the Court may on the 
plaintiff’s application restore the suit (^1). In an Allahabad case a suit 
was filed by the Receiver to recover a debt due to the insolvent. The 
adjudication was subsequently annulled, but the Receiver continued the 


(p) See P-t. 1. A., 8. 30 ; Prov. I. A., 
s. 39 

(flf) P.-t. I. A., 8. 21 ; Prov. I. A., s. 33. 
(r) Markwiek v. Hardingham (1880) 
16 Ch. D. 339. 

(«) Brandon v. McHenry (1891) 1 


Q. B. 638. 

(0 Haji Sajan v. N. C, Madeod (1908) 
32 Bom. 321, 334. See C. P. C.. 
1908, 0. 22, r. 10. 

(H) Kiaan Oopal v. Suklal (1926) 53, 
Cal. 844, 98 I.C. 781, (’27) A.C. 76. 
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panuk STiit and a decree was passed in his favour. It was contended for the defen* 
SSa. 360 A dant that the Beceiver had no hem standi to continue the suit after 
annulment. But this contention was not accepted and it was held 
that no objection having been made by the insolvent to the suit being 
continued by the Beceiver, the Court had power to pass the decree and that 
< the decree was not a nullity. The Court said : '' There can be no doubt 
that the suit was properly instituted originally. There can be no doubt 
that the suit could have been continued after the annulment in the name 
of the insolvent if not by the receiver ” (w). It is true that in the ordinary 
case of an assignment or devolution of interest, the original plaintifE may 
continue the suit (ul), but it is highly desirable in the case of the Official 
Assignee or Beceiver that he should have nothing to do after annulment 
with a suit instituted by him and he should take immediate steps, after giving 
notice to the insolvent, to have his own name struck out as plaintiff. 

An application by the Official Assignee or Beceiver to recover property by 
virtue of his superior title stands on a different footing from a suit filed by 
him to recover property belonging to the insolvent from a stranger to the 
insolvency. Thus if an application is made by the Official Assignee or Be- 
ceiver to set aside a transfer under sec. 55 or sec. 56 of the Presidency-towns 
Insolvency Act [Provincial Insolvency Act, sec. 53 or 54], the application 
lapses on annulment, and the debtor cannot prosecute it. The reasoft is that 
the estate reverts to him ** to the extent [only] of his right or interest therein.*^ 
The right to have the transfer set aside was not the debtor’s right at all. It 
was the right of the Official Assignee or Beceiver qua Official Assignee or 
Beceiver on behalf of the general body of creditors (v). 

359. Vesting of property in person appointed by the Court.— 

A person in whom property is vested by an order of the Court has full power 
to deal with the property vested in him {w), 

360. Effect of annulment on forfeiture clauses.— This subject 
is discussed in Lecture VIII under the headings “ Forfeiture clauses in wills 
and settlements,” and “ Forfeiture of lease on insolvency.” 


G. — Insolvency Rules as to annulment. 

360 A. Insolvency rules as to annulment.— As to Buies under 
the Presidency-towns Insolvency Act see Calcutta Buies 100-102 ; Bombay 
Buies 89-89A ; Eangoon Buies 129-132. As to Buies under the Provincial 
Insolvency Act see Calcutta Buie 6 and Allahabad Buie 6. 


(tt) Mannu Lai v. Nalin Kumar Mu- 
kerji (1910) 41 All. 200, 48 I. C. 
443. 

(ul) Seo Bat Charan v. Bi$wa NcUh 
(1914) 20 Cal. L.J. 107, 26 LC. 
410, and C.P.C. 0, 22, r. 10. 

(«) Henley’s Bankrupt Law, Srd ed., p. 
445; Crewv. Terry (1877) 2C. 


P. D. 403, 409 ; Mauug Hme v. 
U Po Seik (1926) 3 Bang. 201, 
86 I. C. 324, (’26) A. R. 301. 
See P.-t. I. A., 8. 66 ; Ptot. I. A., 
8. 63. 

(to) Bagi Bam v. Chanan Mol (1928) 
10 L. L. J. 180, 103 I.C. 603, (’28) 
A. L. 463. 
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PART 1. 

COMPOSITION AND SCHEMES OF ARRANGEMENT. ^ 

P.'tl. A-, 88. 28-32; Prov. I. A., 88. 38-40. 

361- Composition apart from Insolvency Acts.— A debtor who Para. 361 

is unable to pay his debts in full may arrange his affairs with his creditors 
without having recourse to a petition for his own adjudication. Arrangements 
between debtors and creditors are known as composition agreements. A 
composition agreement may take the form of an agreement by which the 
creditors agree to abandon their claims in consideration of receiving a composi- 
tion on their debts, that is, a smaller sum bearing an agreed proportion to 
the amount of their respective claims. It may also take the form of an 
assignment by which the debtor assigns the whole of his property to a trustee 
for realisation and rateable distribution of the proceeds amongst all his 
creditors or amongst those who assent to and take the benefit of the assign- 
ment, and the creditors in consideration of such assignment release their 
original claims and accept the dividend jmyable under the agreement in 
discharge of their debts (a). The difference between these two methods is 
that while a simple composition agreement does not of itself operate as an 
act of insolvency, an assignment amounts to an act of insolvency as coming 
W'ithin the provisions of sec. 9 (a) of the Presidency-towns Insolvency Act 
and the corresponding sec. 6 (a) of the Provincial Insolvency Act. Although 
such an assignment is an act of insolvency, it is not open to every 
creditor to found an insolvency petition upon it. Thus a creditor who has 
been a party or })rivy to the assignment is estopped from setting it up as an 
act of insolvency [see para. 148 (16) above]. Further, it can be availed of 
as an act of insolvency only if an insolvency petition is presented against the 
debtor within three months from the date tjiereof. If a petition is presented 
within three months, the assignment is liable to be sot aside at the instance 
of the Official Assignee or Receiver as being in itself an act of insolvency. 

If no petition is jiresented within three months, the assignment becomes 
indefeasible unless it comes within the provisions of sec. 63 of the Transfer 
of Property Act, 1882 [sec para. 138 (8) above]. 

The trustee under an assignment which is in itself an act of insolvency 
incurs great personal responsibility if he takes any steps for the realisation 
of the property until after the expiration of three months from the execution 
of the deed ; for if the deed is set aside as an act of insolvency, he may be 
obliged to transfer the whole of the property assigned to him without any 
credit being given to him for exfienses incurred or for {jayments made by him 

(a) See Malackchand v. Manilal (1904) i (1872) L. R. 7 Ch. App. 723, 726. 

28 Bom. 364, 367-368 ; Re Hatton ‘ Indian Contract Aot, 1872, 8. 63, ill. (e)- 
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PtfM. under the deed (h). The Official Aeeignee or Receiver, however, must elect 

^64 whether he will treat the trustee under the deed as a trespasser or accept 

his acts and treat him as his agent. If the trustee is treated as a trespasser, 
he must hand over to the Official Assignee or Receiver all the property of the 
« debtor which remains in his possession unconverted, and must pay the value 

of any property which he has converted. If he is treated as an agent, he 
must hand over to the Official Assignee or Receiver all the property of the 
insolvent which is in his possession and account for the profits which he has 
made or ought to have made (c). In England private deeds of arrange- 
ment are governed in certain cases by the Deeds of Arrangement Act, 
1914, as amended by the Administration of Justice Act, 1925. 

362* Composition after presentation of petition.— If a debtor 
enters into a composition agreement with his creditors after the presentation 
of an insolvency petition by or against him and before adjudication, the 
Insolvency Court may dismiss the petition by consent or may allow it to 
be withdrawn. 

363. Composition after adjudication — A debtor cannot after 
adjudication settle with his creditors out of Court. That can only be done by 
a composition or scheme under the Acts (d) . The provisions of the Insolvency 
Acts as to composition and schemes of arrangement apply to composition 
or schemes after adjudication. Under the Provincial Insolvency Act, 1907, 
sec. 27 (1), a proposal for a composition or scheme could be submitted by 
the debtor either before or after an order of adjudication. Under the Act 
of 1920 as well as under the Presidency-towns Insolvency Act a proposal can 
only be submitted after an order of adjudication has been made. In England 
a proposal for a composition or scheme can be submitted both after a 
receiving order and after adjudication. If the proposal is submitted after a 
receving order, and it is accepted by the creditors and approved by the Court, 
the receiving order will be rescinded (e) ; if it is not approved, the debtor 
will be adjudged insolvent. If the proposal is submitted after adjudication, 
and it is accepted by the crcfditors and approved by the Court, the 
adjudication may be annulled"l[/). 

There are two points of difference between the provisions of the two Acts 
relating to composition and schemes of arrangement. The one is as to the 
binding effect of a composition or scheme ; the other is as to the remedy 
of creditors to enforce payment under a composition or scheme in default 
of payment. In other respects, the provisions of the two Acts are almost 
the same, and they may be considered together. 

364. Proposal of composition or scheme [F -t. I. A., s- 28 (1) ; 
Frov* I. A*, S. 38 (1)]. — ^An insolvent may at any time after the making 

(6) Re Richarde (1884) 1 Morr. 242 ; Re (d) Re ShivUd RaiM (1917) 19 Bom. 

Forster (1887) 4 Morr. 292. L. R. 365, 369, 40 I. C. 207. 

(c) Ex parte Vaughan (1884) 14 Q. B. (e) Bankruptcy Rule 212. 

D. 25. if) B.A., 1914, s. 21 (2). 
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of an Older' of adjudication submit a proposal for a composition in satis* Parai. 
faction of his debts or a proposal for a scheme of arrangement of his afhors. 36^66 
A proposal by an insolvent who has succeeded to his father’s estate to 
pay to his creditors the actual amount which may be found due after inquiry 
by the Court with such rate of interest as the Court may think reasonable is 
a proposal for a scheme of arrangement (g), 

365* Nptdce of meeting to creditors*— A day must be fixed for a 
meeting of creditors to consider the proposal, and notice of the meeting should 
be given to every creditor who has proved his debt. Under the Presidency- 
towns Insolvency Act the notice is to be given by the Official Assignee (A). 

Under the Provincial Insolvency Act the notice may be given by the 
Court or by the Receiver, as the case may be (i). Under the Presidency- 
towns Insolvency Act the Official Assignee is required to send to each creditor 
who is mentioned in the schedule, or who has tendered a proof at the 
meeting, a copy of the insolvent’s proposals with a report thereon. Under 
the Provincial Insolvency Act it is provided by the Madras and Bombay 
Rules that a copy of the terms of the proposal should be sent to every 
creditor who has proved his debt (j). 

366. Acceptance by creditors [P-tL A-, s* 28 (2); Frov. 

L A.yS. 38 (2) ]- — The proposal must be placed before a meeting of 
creditors (A). The debtor may at the meeting amend the terms of his 
proposal *if the amendment is, in the opinion of the Official Assignee, 
under the Presidency-towns Insolvency Act, and, in the opinion of the Court, 
under the Provincial Insolvency Act, calculated to benefit the general body 
of creditors. The creditors entitled to vote are those whose debts are 
proved. The debts must have been proved in the manner prescribed 
by the Act (Z). Under the Presidency-towns Insolvency Act, a creditor 
may, in order to entitle himself to vote, prove his debt even at the 
meeting; and the Official Assignee as chairman has power to accept 
or reject proof, but his decision is subject to appeal to the Court. If he is in 
doubt, he should allow the creditor to vote, subject to the vote being declared 
invalid in the event of the objection being sustained (m). The proposal will 
be taken to be accepted if a majority in number and three-fourths in 
value of all the creditors whose debts are proved resolve to accept. A creditor 
who does not vote in effect votes against the proposal. A creditor need 
not vote in person at the meeting. Under the Presidency-towns Insolvency 
Act, ho may vote by proxy (n) ; he may also register his vote by a letter 
in the prescribed form addressed to the Official Assignee. Under the 

(g) Qanga Saihai v. Mukarram AH Khan 

(1026) 24 All. L. J. 441, 97 I. C. 

656, (*26) A.A. 361. 

(h) See Calcutta Buie 1 10 ; Madras 

Rule 54 ; Bombay Rule 101 ; 

Rangoon Rule 150. 

(i) See Calcutta Provincial Rule 16 ; 

Madras Provincial Rule 10 ; 

Bombay Provincial Rule XI ; 

Allahabad Provincial Rule 19. 

(j) Madras Provincial Rule 10 ; | (nj P.-t. I. A., Sch. I, rule 16. 


Bombay Provincial Rule XI. 

(k) Muhammad Awidullah Khan v. 

Sant Bam (*26) A. L. 87, 80 L C. 
740. 

(l) Chandan Lai v. Khemraj (1917) 16 

All. L. J. 538, 40 I. C. 156. But 
tee Krishna Chandra Das v. 
Jotindra Nath Porta (1928) 48 
Cal. L. J. 574, 1 14 I. C. 415, (*20) 
A. C. 159. 

fm) P.-t. I. A.. Sch. I.» rule 14. 
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Paras. Provincial Insolvency Act, he may vote by a pleader (o). No scheme can be 
366^69 approved by the Court unless it has been accepted by the statutory 
majority (p). The essence of a composition or scheme is a proposal by the 
debtor and its acceptance by the creditors. 

368* Application to Court to approve composition or scheme 
[P.-t. I. A., S« 29 (1), (2) J. — Under the Presidency-towns Insolvency Act 
the insolvent or the Official Assignee may after the proposal is accepted by the 
creditors apply to the Court to approve it, and notice of the time appointed 
for hearing the application must be given to each creditor who has proved. 
Except where an estate is being summarily administered or special leave of 
the Court has been obtained, the application cannot be heard until after 
the conclusion of the public examination of the insolvent. There is no 
such provision in the Provincial Insolvency Act, but a similar practice 
prevails. 

369. Approval of proposal by Court [P.-t I. A., s. 29 ; 
Prov. I. A., s. 38 (4), (5), (6), (7) ].— At the hearing any creditor who 
has proved may be heard by the Court in opposition to the aj)plication 
notwithstanding that he may at a meeting of creditors have voted for 
the acceptance of the proposal ; the reason is that such an acceptance is 
merely a resolution to entertain the proposal as one deserving consideration. 
The Court must, before approving the proposal, hear the report of the 
Official Assignee or Receiver as to the terms thereof and as to the conduct 
of the insolvent and any objections which may be made by or on behalf of 
any creditor. 

Where the Court is of opinion that the terms of the proposal are not 
reasonable or are not calculated to benefit the general body of creditors or in 
any case in which the Court is required to refuse the insolvent's discharge, the Court 
is required to refuse to approve the proposal. The words in italics do not 
occur in the Provincial Insolvency Act. Where any facts are proved on proof 
of which the Court would required either to refuse, suspend or attach 
conditions to the debtor’s discharge, the Court is required to refuse to approve 
the proposal unless it provides reasonable security for payment, under 
the Presidency-towns Insolvency Act, of not less than four annas 
in the rupee, and under the Provincial Insolvency Act, of not less than six 
annas in the rupee, on all the unsecured debts provable against the 
debtor’s estate. No composition or scheme can be approved by the Court 
which does not provide for the payment in priority to other debts of all debts 
directed to be so paid in the distribution of the property of an insolvent. 
In any other case the Court has discretion to approve or refuse to approve 
the proposal. 


(o) l^ov. I. A., 8. 38 (2). 

(p) See Behary Lai Sikdar v. Harsukh 


Daa ChahtMl (1920) 25 C.W.X. 
137, 61 I. C. 904. 
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370. Object of approval of Court* — The exercise of the power of Paras, 

approval is a duty imposed upon the Court for the twofold purpose of 370f 371 

preventing a majority of creditors from dealing recklessly not only with their 
property, but with that of the minority, and ol enforcing a more careful 
and moral conduct on the debtor’s part. Dealing with this question Lord 
Esher, M.R., said in Ex parte Reed (q) : In my opinion this Act was passed 
because it had been proved to the satisfaction of the legislature that a 
majority of creditors, however large, was not careful, and was not to be 
trusted : that on the contrary, the creditors were generally utterly careless, 
that they wrote off their debts as bad, and agreed to terms which 
might give some possibility — an evanescent chance — of their getting 
something out of the wreck. It was because of the known and 
proved behaviour of creditors with regard to their insolvent debtors 
that this Act was passed, taking away from the majority of creditors 
that power which they had so recklessly and carelessly used, and putting 
a controlling power into the hands of the Court for the purpose of 
protecting the creditors against their own recklessness ; for the purpose 
of preventing a majority of creditors from dealing thus recklessly, not 
only with their own property, but with that of the minority, and of 
enforcing, so far as the legislature could, a more careful and moral conduct 
on the part of debtors.” 

371* Matters to be taken into consideration — Before approving 
the proposal the Court must hear any objections that may be made 
by or on behalf of the creditors. The Court must also hear the report of 
the Official Assignee or Receiver as to the terms of the proposal and as to 
the conduct of the insolvent. In making his report, it is the duty of the 
Official Assignee or Receiver to form his own judgment ; he should not be 
influenced by the wishes of the creditors (r). It is also his duty to report 
fully to the Court, and that duty is in no respect limited* or diminished by the 
fact that he has approved the scheme and made a report to the creditors 
to that effect {$), Though it is not expressly provided by this section 
that the report is to be prima facie evidence of the statements contained 
in it as it is by sec. 39 (4) of the Presidency-towns Insolvency Act and 
sec. 42 (2) of the Provincial Insolvency Act, which relate to discharge, the 
report should be taken as such evidence on an application for the approval 
of a composition or scheme. The reason is that the Court has on such 
an application to consider all the matters which it has to do on an 
application for discharge (/). The opinion, however, of the Official 
Assignee or Receiver is not binding on the Court which has to form 
its own conclusion in the matter (u). The conduct of the insolvent is 
as material on the question of approving a composition or scheme as it is on 

(q) (1886) 17 Q.B.D. 244, 250-261. («) Re BoUamley (1893) 10 Morr. 262. 

(r) JEx parte Campbdl (1886) 16 Q.B.D. (t) Ex parte CampbelHl9S5) 15 Q.B.D.213. 

213. (w) Re Burr (1892) 2 Q.B. 467, 473. 
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Paras. question of his discharge, and the report should deal with it. As to 
37W73 discharge it is to be observed that under the Presidency-towns Insolvency 
Act the Court is hound to refur e a discharge where the insolvent has 
committed any ofience punishable under secs. 102 and 103 of that Act or 
under secs. 421 to 424 of the Indian Penal Code (i^). Under the Provincial 
Insolvency Act, there is no case in which the Court is hound to refuse a 
discharge (w)^ and this accounts for the omission of the words ** or in any 
case in which the Court is required to refuse the insolvent’s discharge ” 
in sec. 38 (4) of the Provincial Insolvency Act. 

372. Power of Court. — The granting of the bankrupt’s application 
for the approval of the proposal is in every case in which it is permissible 
a matter entirely within the discretion of the Court {x). In some cases 
it is bound to refuse its approval, in some it is bound to refuse unless 
certain conditions are fulfilled ; in all other cases, it may in its 
discretion approve or refuse to approve. The Court cannot alter the 
substance of a scheme submitted to it for approval (<y). 

373. When Court absolutely bound to refuse. —The Court is 

bound to refuse its approval — • 

(a) if in its opinion the terms are not reasonable or are not calculated 
to benefit the general body of creditors ; or 

(b) if the case be one in which the Courtis required to refuse the 
insolvent’s discharge [this requirement, as stated in para. 371 
above, does not occur in the Provincial Insolvency Act] ; or 

(c) if the proposal does not provide for the payment in priority to 
other debts of all debts directed to be so paid in the distribution of 

. the property of an insolvent {z). 

The scheme must be both reasonable and calculated to benefit the 
general body of creditors. A scheme which gives the creditors no greater 
advantage than they would have in a bankruptcy, while it deprives them of 
some of the powers which they would have had and of the control of the 
Court over the administration of the estate, is neither reasonable nor 
calculated to benefit the general body of creditors (a). The scheme must be 
calculated to benefit, not merely the creditors who have agreed to it, but 
the general body of creditors — that is, all creditors, and not a limited 


(v) P.-t. I. A., s. 39. This was also the 

English law, but s. 26 (2) of the 
B.A., 1914, was amend^ by the 
B.A., 1926, s.l (a), and there is 
now no case in which the Court is 
required to refuse a discharge. 

(w) See Prov. I. A., ss. 4 1 and 42. 

(:r) Re Beer (1903) 1 K.B. 628, 633. 

(y) Mamoojee Mooaajee v. N. M, Meera 
Moideen Bros. (1927) 6 Rang. 241, 


103 I. C. 181, (*27) A.R. 176. As 
to Rules under the P.-t. I. A., 
see Gal. Rule 120, Bombay Rule 
109, and Rang. Rule 164. See 
also Lucas v. Martin (1888) 37 Oh. 
D. 697. 

(z) See P.-t. I. A., s. 49 ; Prov. I. A., s. 61. 
{ft) Ex paHe Bischoffsheim (1887) 19 Q. 
B.D. 33. 



COMPOSITION AND SCHEMES OP ARRANGEMENT. 247 


portion of them (h). A scheme which provides that the debtor shall Parat. 
not be discharged until a committee appointed under the scheme so 373, 374 
decide is unreasonable and ultra vires ; the time for the discharge 
of an insolvent is to be fixed by the creditors subject to the approval of 
the Court and the discretionary power of the Court cannot be handed 
over to any one else (c). 


374. When Court bound to refuse unless certain con- 
ditions are fulfilled- — ^Where a proposal for a scheme of arrangement 
is submitted for the approval of the Court, and facts are proved, on proof of 
which the Court would be required either to refuse, suspend, or attach 
conditions to the insolvent’s discharge (d), the Court shall refuse to 
approve the proposal, unless it provides reasonable security for payment, 
under the Presidency-towns Insolvency Act, of not less than four annas, 
and under the Provincial Insolvency Act, of not less than six annas in the 
rupee, on all unsecured debts provable against the debtor’s estate. The 
Court has no discretion to approve • the proposal unless it is satisfied that 
the scheme provides reasonable security for the payment of the minimum 
composition specified in the Acts. Reasonable security ” does not 
mean suph. security as a prudent man would invest money upon, 
but a reasonable commercial probability that the amount will be 
realised, having regard to the state of affairs presented to the creditors (e). 
Further, a scheme providing reasonable security must be a scheme which 
provides for payment forthwith or within a short time. A scheme which 
provides for payment at a distant time, as after a year, is not a scheme 
which can be said to provide “ reasonable security ” (/). 

The mere fact that the minimum is reasonably secmred is not 
sufficient ; that is only the condition which entitles the Court to consider 
whether the scheme ought to be approved. Even if the scheme provides 
reasonable security, the Court is not bound to approve the scheme, for it has 
a discretion in the matter (^). In exercising its discretion the Court 
considers both the interest of the creditors and the conduct of the debtor. 
The interest of the creditors is in the first instance to prevail unless it would 
be contrary to commercial morality that they should be allowed to make 
an arrangement with the debtor. It is the duty of the Court, therefore, 
in each case to take into consideration the particular class of offence 
and the particular circumstance under which it is proved to have been 
committed, and then to ask itself the question whether it would be 
contrary to public morality, for the sake of private interests, to approve 


(h) Flint V. Barnard (1889) 22 Q.B.D. 90, 
94. 

(c) Ex parte Clark (1 884) 13 Q. B. D. 426. 

(d) P.-t.I.A., s. 39 (2); Prov. I. A., 

8. 42 (1). 

(e) Be BcUomley (1893) 10 Morr. 262, 


273-274. 

(/) He Paine (1891) W. K 208 ; WtM 
(1014) 3 K. B. 387, 392. See also 
Be flew (1906) 1K.B. 278. 

(g) Be Burr (1892) 2 Q.B. 467. 
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Para. 374 ' the scheme. If the circumstances under which the offences were 
committed are such that, although he has done wrong, the debtor need 
not in the interests of the State be treated as a person with whom 
the creditors ought not to be allowed to negotiate, the Court is at 
liberty to approve the scheme, notwithstanding the commission of 
those offences (h). In Ex parte Kearsley (t) Lindley, L. J., said : “ It is the 
duty of the Court to look, not only at the interests of the creditors, but also 
at the conduct of the debtor. Under some of the circumstances mentioned 
in sub-sec. 6 of sec. 18 [of the Bankruptcy Act, 1883], however benejicial the 
composition or scheme may he to the creiitorSy it is the duty of the Court by 
reason of the conduct of the debtor to refuse to sanction it.” In the same 
case Lopes, L.J., said : I understand it to be left to the discretion of the 
Court, when a composition appears reasonable, to determine whether the 
conduct of the debtor is such as to make it more expedient in the interest of 
the public to punish him than to consult only the interest of the creditors.” 
Again in Re Beer (j), Romer, L.J., said : ” In a case of this kind the Court 
ought to have regard to the interests of the public and of commercial morality 
— to the conduct of the bankrupt, on the one hand, and to the interest of the 
creditors on the other — and if the Court comes to the conclusion that however 
beneficial to the creditors the scheme may be, yet it is not in the interest of 
the public ox of commercial morality that the bankruptcy should be annulled, 
it is their duty to refuse to annul it.” Misconduct on the part of a bankrupt, to 
be sufficient to justify the Court in refusing its sanction to a scheme, must be of 
a gross character or must be such as to make the scheme contrary to public 
policy. In one case where the security provided by the scheme was reason- 
able, but the misconduct alleged against the bankrupt was that he contributed 
to his bankruptcy by rash and hazardous speculations, it was held that such 
misconduct was not by itself a sufficient ground for refusing approval of the 
scheme. Vaughan Williams, L.J., said : “ To my mind, though there might 
be a case where the rash and hazardous speculations had been so continued 
or of such a character as to make it against public policy that a man who 
might be described as a confirmed gambler should get a scheme sanctioned 
at all, this is not a case of that sort ” (k). In another case where the charges 
against the bankrupt were that he had omitted to keep usual and proper 
books of account, that he had contributed to his bankruptcy by rash and 
hazardous speculations, and that he had on two previous occasions been 
adjudged bankrupt, Fry, L. J., said : ” I look not merely at the fact of these 
technical offences having been committed, but at his whole career as disclosed 
by the evidence, and I say that in such a case the Court ought to adjudicate 
upon the debtor’s discharge, and to determine whether it should be refused. 


{h) Re Bottomley (189.3) 10 Morr. 262, 
269, 270; Motilal v. Oanpairam 
(1916) 21 C.W.N. 936, 34 1. C. 792; 
Matnoejee Mooaajee v. N. M. 
Meera Moideen Bros. (1927) 5 


Rang. 241, 103 1. 0. 181, (*27) A. 
R. 176. 

(t) (1887) 18 Q.B.D. 168. 

(j) (1903) 1 K. B. 628. 

(k) Re E. A. B. (1902) 1 K. B. 467, 467. 
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or suspended, or granted subject to conditions. I regard this debtor as one Paras, 
of those plagues of society of whom there are too many, and upon whom I 374-876 
think it is the duty of the Bankruptcy Court to keep a sharp eye. In the 
exercise of my judicial discretion I therefore refuse to approve of this 
scheme ” (/). 

375. Withdrawals and releases of debts.— In calculating how much 
can be paid in the rupee only those unsecured debts can be taken into account 
which are provable at the time when tlie scheme comes before the Court for 
approval. Debts existing at the date of the order of adjudication, but with- 
drawn or released before the Court is asked to approve the scheme, are not 
to be taken into account. It is no objection to the approval of a composition 
or scheme that withdrawals of some of the debts have been obtained on 
terms giving the withdrawing creditors an advantage over the others, provided 
that the withdrawals have not been obtained by the insolvent himself or with 
his knowledge. Thus where the withdrawals were obtained by the insolvent’s 
brother without any knowledge on the jiart of the insolvent liimself, it was 
held that it was not a ground for the Court refusing to sanction the scheme (m), 

The releafie or withdrawals must be absolute and not conditional on the 
approval of the scheme by the Court, and the circumstances under which they 
are obtained must be placed before the Court (w). There may, however, bo 
cases in which the Court might approve of a scheme when the insolvent him- 
self is a party to a conditional withdrawal of claims such as those of 
“ family creditors,” provided there is full disclosure of all the facts and of 
the negotiations for the scheme (o), 

376. Annulment of adjudication [F-t. I. A., s. 30 (1) ; Frov. 

I. A., s. 39]. — Under both Acts if the Court approves the proposal, 
the terms must be embodied in an order of the Court, and the adjudication 
must be annulled. Omission to incorporate the terms of the proposal in 
the order is a mere formal defect which can be remedied at any time and 
does not affect the annulment (p). On annulment the provisions of sec. 23 
(1) and (3) of the Presidency-towns Insolvency Act apply to cases under 

(l) Re Burr (1802) 2 Q.B. 407. agreomcnt by the debtor with one 

(m) Re E. A. B, (1002) 1 K. B. 467. A of bis oieclitorH, whilst tho corn- 

secret preferential agreement, in tho position was unpaid, to pay him 

oase of a common law composition, his debt in full, is void even though 

made by a compounding debtor with the agreement is made for a fresh 

a creditor before the passing of a consideration [Ex parte Barrow 

composition resolution is void as a (1881) 18 Ch. D. 464b 

fraud upon the creditors [Ex parte (n) Re Pilling (1903) 2 K. B. 60. 

Milner (1886) 16 Q. B. D. 606], even (o) Re Flew (1906) 1 K. B. 278, 284 
if the creditor agreed, in consider- (p) Bombay Company LimUed v. Tht 
ation of such agreement, to stand Official Aeaignee of Ma/drae (1921) 

surety for payment of the composi- 44 Mad. 381, 388, 63 I. C. 173, (*21) 

tion [Wood v. Bariter (1866) L. B. A. M. 236. See also Oanga Sc^iv, 

1 Eq. 1391]. ITnder the Bankruptcy Mukarram Ali Khan (1926) 24 All. 

Acts also it has been held that an L. J. 441 , 97 I. C. 566, (’26) A.A. 361. 
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Paras. 

376,377 


that Act, and the provisions of the corresponding sec. 37 of the Provincial 
Insolvency Act apply to cases under that Act. These sections relate to the 
consequences of annulment of adjudication. 

377. Jurisdiction of Court after approval of composition.— 
The jurisdiction of the Insolvency Court does not terminate under 
either Act on the approval of a composition or scheme. Though the 
adjudication is annulled, the composition is made with the approval 
of the Insolvency Court and the Court retains jurisdiction to give effect 
to it (g). This is sometimes expressed by saying that proceedings in 
insolvency do not terminate on the annulment of adjudication on 
the approval of a composition or scheme (r). The effect of the approval 
of a scheme is to substitute the scheme for the bankruptcy. The scheme 
remains under the control of the Bankruptcy Court, and the general rules of 
bankruptcy apply. 

It is provided by both the Acts that when an adjudication is 
annulled on approval of a composition or scheme by the Court, the provi- 
sions of the section relating to the consequences of annulment apply (s). 
The result is that the Court may vest the debtor's propert)i* in such 
person as the Court may appoint ; if no such appointment is made the 
property reverts to the debtor. Rules to the same effect have been 
made by the High Courts of Calcutta, Bombay and Rangoon under the 
Presidency-towns Insolvency Act (1). It is provided by those Rules 
that when a composition or scheme is approved, the Official Assignee 
shall, on payment of all costs, charges and expenses, forthwith put the 
insolvent (or as the case may be the trustee under the composition or 
scheme or the other person or persons to whom under the composition or 
scheme the property of the debtor is to be assigned) into possession of the debtor's 
property. If no trustee is appointed under the composition or scheme, the 
Official Assignee shall, unless and until another trustee is appointed by the 
creditors, be the trustee for the purpose of administering the debtor’s pro- 
perty and carr 3 dng out th^ terms of the composition or scheme as the case 
may be. In short, notwithstanding the annulment the insolvency con- 
tinues in another form. The person in whom the debtor’s property is vested 
has the same powers of realizing (a) and distributing the estate as the Official 
Assignee or Receiver. A creator who has obtained a decree against the 
debtor will bo restrained from executing it notwithstanding the annul- 
ment (v). Questions relating to proof of debts (w), set-off and priority of 
debts will also be determined according to the rules of insolvency. In West v. 


{q) Re Lennard (1876) 1 Ch. D. 177, 
178-179; Re Krishna Kishore 
Adhicary (1927) 64 Gal. 660, 663, 
106 I. C. 90. (’28) A.C. 21. 

(r) Kamireddi Timappa v. Devasi 
Harpal (1929) 66 Mad. L. J. 468, 
116 I. C. 816, (’29) A.M. 167; 
Jethaji Peraji Firm v. Kriahnayya 
(1929) 62 Mad. 648, 668. I 

(«) P.-t.I.A., 8.23 (1) and (3); Prov. | 


1. A., 8. 37. 

(Q Calcutta Rules 121-122; Bombay 
Rules 109A-110 ; Rangoon Rules 
166-166. 

(«e) See Motharam Daulatram v. 
PaJdajrai Oopaldas (1925) 80 I. G. 
141, (’26) A.S. 169. 

(v) Re Lennard (1876) 1 Gh. D. 177. 

{w) (1929) 66 Mad. L. J. 468, 115 I. G. 
816, (’29) A.M. 167, supra. 
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Baker (x)^ a person in whom the estate of the bankrupt was vested sued Pant, 
the defendant for a debt due to the bankrupt. The defendant claimed a 
set-o£E to which he would have been entitled as against the trustee in 
bankruptcy if the adjudication had not been annulled. It was held that 
the vesting order vested the property of the bankrupt in the plaintiff subject 
to the right to set off debts which would have been provable in bankruptcy. 

Cleasby, B., said : “ The question is, whether the effect of the 28th section 
[of the Bankruptcy Act, 1869,] was to alter the status of the defendant 
because of the substitution of a scheme of settlement for the bankruptcy. 

On looking at the section the effect appears to be that, instead of the trustee 
dealing with the estate, the creditors shall be at liberty to accept a com- 
position. This, though accompanied by the annulling the bankruptcy, does 
not take the matter out of the Bankruptcy Court, so as to prevent the 
general rules of bankruptcy appl 3 dng, or alter the position of the parties 
except so far as it may be altered by the agreement they have come to 
to take the composition instead of the estate. By sec. 28 the provisions of 
a composition or general scheme made in pursuance of the Act may be 
enforced by the Court in a summary manner, and are to be binding on all 
the creditors so far as relates to any debts due to them and provable under 
the Bankruptcy Act. That clearly shows that the Bankruptcy Court 
still retains the scheme under its control, and therefore it is subject to the 
ordinary rules of that Court as to set off.” In the sam($ case Pollock, B., 

□aid : “ The only question is the sense in which the word ‘ annulled ’ is 
used. Before this Act, there were two modes of proceeding open, either to 
go on under the bankruptcy, or to annul the proceedings altogether. Now, 
however, there is an intermediate course by which the control of the Court is 
retained, and the annulling of the bankruptcy only means that there shall 
be no adjudication of bankruptcy in the ordinary way, but the proceedings 
shall he moulded on the terms of the composition, under the direction of the 
Court.** The same rule, it is submitted, will apply even if no order is made 
vesting the property of the debtor in another person and the property 
in consequence reverts to the debtor (y) which, however, is unlikely. The 
provisions as to re-adjudication in sec. 31 of the Presidency- towns Insol- 
vency Act and the corresponding sec. 40 of the Provincial Insolvency Act 
lend support to this view. 

378* Effect of approval of composition on rights of creditors 
under Presidency«*towns Insolvency Act (ss. 30, 32).— A composition 
or scheme approved by the Court under the Presidency-towns Insolvency 
Act is binding on all the creditors, whether they have assented to it or not, so 
far as relates to any debts due to them from the insolvent and provable in 
” — ' — — * ■ — 

(x) (1875) 1 £z. D. 44. conBned to ** debts proved and 

(y) The contrary was held in Crew v. admitted in bankruptcy, and did 

Terry (1877) 2 O.P.D. 403, but the not extend to '* all debts provable 

composition in that case was in bankruptcy.*’ 
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Para« 378 insolvency (z), but it is not binding on any creditor so far as regards a 
debt or liability from which under sec. 45 of that Act the insolvent could 
not be released by an order of discharge in . insolvency, unless the creditor 
assents to the composition or scheme. 

By sec. 29 the Court is required to take the same matters into considera- 
tion upon an application for the approval of a composition or scheme as 
upon an application for a discharge in insolvency, but it does not follow 
that when a composition or scheme is approved by the Court the order 
approving the scheme is of itself an order of discharge. Under sec. 30, however, 
it has the ejfect of an order of discharge, and is equivalent to it (a). Sec. 30 was 
** intended to give as extended relief to a compounding debtor as a discharge 
in bankruptcy gives to a bankrupt ” (6). When a composition or scheme 
is accepted and approved the debtor gets the same absolute relief as is 
given by a discharge in bankruptcy ” (c). “ The operation of a composition 
is to be co-extensive with that of bankruptcy — a conclusion which is confirmed 
by ” sec. 32 of the Act (d). All debts and liabilities provable in insolvency 
become barred under a composition or scheme just as they would in the course 
of the insolvency proceedings if the debtor were adjudged insolvent and 
had obtained *his discharge. In short, a composition or scheme duly 
approved by the Court has the same effect as an order of discharge. 
No action will lie on the original debt (e), nor can a creditor who has 
obtained judgment against the debtor issue execution on it (/). The effect 
of approval of a composition by the Court is to substitute a right to be 
paid a composition in place of the original debt {g). The creditors have 
only such rights as the composition or scheme gives them. Even if default 
is made in payment, the original debt does not revive and the creditor 
cannot bring an action on the original debt. He can only enforce payment 
of the composition which is due to him (h). The Rules provide that 
a creditor who has not proved his debt before approval may lodge his proof 
with the trustee under the composition or scheme, if any, and if there is no 
such trustee, with the Official Assignee who must admit or reject the same. 
No creditor is entitled to enforce payment of any part of the sums payable 
under a composition or scheme unless and until he has proved his debt and 


(z) As to what debts are provable in 
insolvency, see P.-t. I. A., s. 46. 

(a) Ex parU Clark (1884) 13 Q.B.D. 426, 

435; Re Groom (1891) 1 Ch. 695, 
700-704 ; Flint v. Barnard (1888) 
22 Q.B.D. 90 ; Oanpat Rai v. Kani 
Ram (1926) 24 All. L. J. 283, 92 
I. C. 535, (’26) A.A. 293; Re 
Krishna Kiahore Adhieary (1927) 
54 Cal. 660, 653, 106 1.C. 90, (’28) 
A.C. 21. 

(b) Flint V. Barnard (1888) 22 Q.B.D. 

90, 95. 


(c) p. 93. 

(d) Ibid, p. 95. 

(e) Flint v. Barnard (1888) 22 Q.B.D. 

90 ; Oanpat Rai v. Kani Ram 
(1926) 24 All. L.J. 283, 92 I. C. 
536, (’26) A.A. 293. 

(/) Seaton v. Lord Deerhurst (1895) 1 
Q.B. 853. 

(g) Re Orpen (1880) 16 Ch.D. 202, 206. 
(^) Ooviri^ Chaturbhujadas v. Bamados 
(1925) 48 Mad. 521, 90 I.C. 92, 
(’25) A.M. 593 ; Ex parte Godfrey 
(1887) 18 Q.B.D. 670, 673. 
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bis proof has been admitted (i). The mere fact that a mortgage has been Pam. 
recited in the composition does not dispense with proof of the debt (j). In 978, 979 
some of the Indian cases where the creditor had not proved his debt 
before annulment the debtor contended that the approval of the compo- 
sition operated as a discharge, and that he was not liable to pay even the 
amount under the composition, but the Courts rightly held that the 
creditor was entitled to such payment under the composition on proof of 
his debt (b). 

The question as to how far the approval of a scheme is equivalent to a 
discharge becomes important when by a scheme the whole of the debtor’s 
property is vested in a trustee for the payment of his debts, and the debtor 
acquires property after the approval of the scheme. This happened in 
Be Croom (I). In that case after approval of the scheme the debtor’s uncle 
died leaving a wiQ whereby he bequeathed a legacy to the debtor. The trustee 
claimed it as property vested in him under the scheme, but it was held that 
the only property which passed under the scheme to the trustee was property 
to which the debtor was entitled at the date of its acceptance by the creditors 
and up to the date of its approval by the Court, the approval of the scheme 
by the Court being equivalent to an order of discharge. 

Wh&t debts sec. 30 indudes . — A creditor whose proof has been rejected 
by reason of the debt being a gambling debt is bound by the scheme, though 
he is precluded by reason of the rejection from receiving a dividend under 
it (m). A composition or scheme duly approved is also binding on the Crown 
in respect of Crown debts (n). The words “ any debt provable in insolvency ” 
in sec. 30 are not confined to debts properly so called. They include a 
liability provable in insolvency such as a liability to pay damages for breach 
of a covenant to repair (o). 

379. Effect of approval of composition on rights of creditors 
under Provincial Insolvency Act (s. 39).— Sec. 39 of the Provincial 
Insolvency Act provides that if the Court approves the composition or 
scheme, it shall frame a schedule in accordance with the provisions 
of sec. 33, and the order of adjudication shall be annulled, and the 
composition or scheme shall be binding on all the creditors entered in 

the schedule so far as relates to any debts entered therein. Under 

this Act a creditor who is not a party to a composition or scheme and 
whose name is not entered in the schedule is not bound by it and 
he may recover the full amount of his claim by a suit against the 

(0 See Calcutta Rule 128 and Bombay 56 Mad. L. J. 458, 115 I. C. 815, 

Rule 115. (’29) A. M. 157. 

( j) Re Kanhya Lai Sewbux (1026) 53 (0 (1891) 1 Ch. 605. 

CaL448,90I.G.449,(*26)A.C.176. (m) Seaton v. Lord Deerhurst (1805) 

{k) Oovindas Chaturbhujdae v. Ramadoe Q. B. 853. 

(1925) 48 M^. 521, 90 l.C. 92 (n) P..t.l.A., s. 120. 

025) A. M. 593; Kamireddi (o) Jltnf v. Barnard (1889) 22 Q. B. D. 

Timappa v. Devaai Harpal (1929) 90. 
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r Pairas. debtor (p). If he finds that there are no prospects of realiamg his claim by 
S79,3roA a suit, he is entitled to come in and prove his claim and receive dividends 
under the composition, but he cannot disturb any former dividend (j^). It 
will be seen that there is a substantial difference between the two Acts 
as to the binding effect of a composition or scheme. Under the Presidency- 
towns Insolvency Act the composition or scheme is binding on all creditors 
whether they have assented to it or not. Under the Provincial Insolvency 
Act it does not bind any creditor who has not assented to it. Dealing with 
the difference between the two Acts, Thiruvenkatachariar, J., said : ** I cannot 
help observing that there does not seem to be any sufficient reason for the 
order of annulment passed in consequence of the Insolvency Court approving 
the composition having different results under the two Acts, or why the provi- 
sion in the Presidency-towns Insolvency Act on that question which seems to 
me the more appropriate one and which follows the corresponding provision 
in the English Bankruptcy Act is less suitable to annulments of adjudications 
under sec. 39, Provincial Insolvency Act**(r). It may be observed that 
sec. 39 of the Provincial Insolvency Act, 1920, is a reproduction of 
sec. 27 (7) of the Provincial Insolvency Act, 1907. 

Under the Provincial Insolvency Act, 1907, an order of discharge released 
the insolvent from all debts entered in the schedule («}, and it was 
therefore appropriate that in the case of a composition also the debts . 
to be barred should be the debts entered in the schedule prepared by the 
Court under sec. 27 (7) of that Act. Under the Act of 1920 an^ order of 
discharge releases the insolvent from all debts provable under the Act ” (0- 
It looks as if the legislature while enlarging the operation of an order of 
discharge tinder the Act of 1920 lost sight of the provisions of sec. 39 of the 
Act of 1920. I think it is desirable to consider whether sec. 39 of the 
Provincial Insolvency Ac^ should not be amended by substituting the 
words ** the composition or scheme shall be binding on all the creditors so 
far as relates to any debt due to' them from the insolvent and provable 
under the Act/’ for the words the composition or scheme shall be 
binding on all the creditors entered in the said schedule so far as relates to 
any debts entered therein.” 

379A. Creditor’s remedy in default of payment under 
Presidency-towns Insolvency Act [ sec. 30 (2) ].— Under the 
Presidency-towns Insolvency Act the payment of any instalment due 
under a composition may be enforced by an application to the Court 
as provided by sec. 30 (2) of the Act. That section says that the 
provisions of the composition or scheme may be enforced by the 
Court on an application by any person interested, and any 
disobedience of an order of the Court made on the application shall be 
deemed a contempt of Court. In England it is provided by the 


(p) KhtdiUvl^Rahman v. Ram Samp 
(1926) 7 Lah. 232, 03 LG. 954, 
(*26) A.L. 488; Meghraj Navan- 
dram v. Virbhandas Simmal (1924) 
76 I. C. 260, ('24) A. S. 122; Mo- 
tumal V. Ohanahamdas (*29) A. S. 

* 204. 

iq) Kamirtddi Timappa v. Devaai 


Harped (1029) 56 Mad. L. J. 458, 

115 I. 0. 815, (’29) A.M. 157. 

(r) Kamireddi Timmappa v. Devasi 
Harpal (1929) 56 Mad. L. J. 458, 

116 I. C. 816, (’29) A.M. 167, 166. 
(«) Prov. I. A., 1907, s. 46 (2). 

(t) Prov. I. A., 1920, s. 44. 
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Bankruptcy Rule 216 that where a composition or scheme has been 
approved, and default is made in any payment thereunder, either by the S79At 
debtor or the trustee (if any), no action to enforce such payment shall lie, ; ; 

but the remedy of any person aggrieved shall be by application to the Court (t«), 

Rules in exactly the same terms have been made by the High Courts of 
Calcutta (t^) and Bombay No such rule has been made by the High 
Court of Madras or the other High Courts. In a Madras case (a;) it was 
held that in the absence of any such rule the creditor was not restricted to 
the summary remedy provided by sec. 30 (2) and that he could bring an 
action on the basis of the composition. In that case the debtor’s property 
had been handed over to him, and the Court held that though the 
plaintiff had a concurrent remedy by separate action, it would have 
referred him to the summary remedy provided by sec. 30 (2) had there 
been any scheme and trustees appointed under it. Though this decision 
may be correct, some of the grounds on which it is based are not satis- 
factory. For instance, the learned Judges relied in support of the decision on 
sec. 126 of the Bankruptcy Act, 1869, and cases decided under that section. 

Under that section a composition is binding only on those creditors whose 
names a/re shown in the siaJtement of the ddiUyr frodwced to the inertings at 
which the resolution accenting the composition was passed^ hut it does not affect 
or prejudice the rights of any other creditors. One of the learned Judges 
after referring to that section said : ** In the Bankruptcy Act of 1883 this 
provision [that is sec. 126] was not repeated, but sec. 18, clause (8), of that 
Act, provided : * A composition or scheme accepted and approved in 
pursuance of this section shall be binding on all the creditors so far as 
rdates to any debts due to them from the debtor and provable in bankruptcy 
The fact is that sec. 126 of the Act of 1869 deals with composition 
** without any proceedings in bankruptcy,” a subject which is now 
dealt with in the Deeds of Arrangement Act, 1914. The section of 
the Act of 1869 material to the case before the Court was sec. 28. That 
section provides inter alia that the approval of the Court . . . shall be 
binding on aU the creditors so far as rdates to any ddds due to them and 
provable under the bankruptcy,'^ and this provision is repeated in sec. 18 
(8) of the Bankruptcy Act, 1883. 


379B. Creditor’s remedy in default of payment under 
Provincial Insolvency Act.— There is no summary remedy provided 
by the Provincial Insolvency Act for default in payment of instalments 
under the composition as in the Presidency-towns Insolvency Act. The 
reason is that a provincial Court has no power to commit for con- 
tempt of Court. Under the Provincial Insolvency Act, if default is 


(«) This was Rule 21 1 under Bankruptcy 
Act, 1883. 

(v) Rule 124. 

(tff) Rule 112. 

9 


ix) Oovindas Chaiurhhujdas v. lUimdoB 
(1925) 48 Mad. 521, 90 1. C. 92, 
(’25) A.M. 593. 
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?jParas. made in payment under a composition or scheme, a suit is the only 
|^B<«384A remedy. It is for consideration whether provision should not be made in 
^ that Act for enforcing {)ayment of a composition by a proceeding in 

the nature of execution. 

380* Secured creditors- — A. secured creditor need not take any 
part in the composition proceedings, and when he has realised his security 
he may come in and prove for the deficiency, if any, on the footing of the 
composition {y). In Madras it has been held that if the debtor’s property 
has been handed over to him and there is no scheme and no trustee, a 
secured creditor who has realized his security is entitled to sue the debtor for 
the deficiency on the basis of the composition, and that he is not confined 
to the summary remedy provided by sec. 30 of the Presidency-tbwns 
Insolvency Act (z). The learned Judges relied upon Re Hardy (a), as 
an authority for the proposition that a secured creditor can maintain such 
an action, but that case, it is submitted, is not an authority for that 
proposition (5). 

381. Expunging debts from schedule-— After a composition 
or scheme has been accepted by the creditors, the Court may, on the 
application of the insolvent, hold an inquiry and expunge or reduce a 
proof (c). 

382- Right of trustees to sue. — After an adjudication is annulled 
on the approval of a composition, the right to sue for debts or for damages 
for breach of contract due to the insolvent vests in the trustees appointed 
under the composition if the estate of the insolvent is vested in them (d). 

383- Costs of Official Assignee or Receiver — Under the 
Presidency- towns Insolvency Act where an adjudication is annulled on the 
approval of a composition or scheme, the costs of the Official Assignee 
come out of the estate of the insolvent (e). The rule is the same under 
the Provincial Insolvency Act (/). 

384- Revesting of property in insolvent on annulment-— Where 
an adjudication is annulled on the approval of a composition or scheme 
by the Court, the property 'of the debtor who has been adjudged insolvent 
vests in such person as the Court may appoint for the purpose of securing 
or bringing about the payment of the composition. In default of any 
such appointment, it reverts to the debtor {g),^ 

384A. Power to re-adjudge debtor insolvent [F.-t. I. A„ s- 31 ; 
Prov. I. A., S« 40]- — K default is made in the payment of any instalment 


{y) lU Hardy (1896) 1 Ch. 904. See also 
McMurda (1902) 2 Ch. 684. 

( 2 ) Qovindaa ChaturbJtvjadas v. Ramadoa 
(1926) 48 Mod. 621. 90 I C. 92, 
(’26) A.M. 6S3, 8upra, 

(a) (1896) 1 Ch. 504. 

(b) See (1896) 1 Ch. 904, at p. 910. 

(c) Jtt Benoist (1909) 2 K.B. 784 ; Ganga 

Sahii V. Mukarram Ali Khan 
(1926' 24 All. L. J. 441,443,97 
I. C 656, (*26) A. A. 361. See 


P.-t. 1. A., Schedule II, Rule 27 ; 
Prov. I. A., 8. 60 (2). 

(d) Motharam Daidatram v. Pdhlairai 

Oopalda8(^2R)A,S. 169,80I.C. *141. 

(e) See Calcutta Rule 121 ; Bombay 

Rule 109A ; Rangoon Rule 166. 
(/) Arjun Das v. Fazil (*29) A.L. 89, 
no I. C. 306. 

(g) P.-t. 1. A., 8. 23 ; Prov. I. A., s. 37 ; 
Flower v. Lyme Regis Corporation 
(1921) 1 K.B. 488. 
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due in pursuance of any composition or scheme, approved as aforesaid, or Paras. . 
if it appears to the Court that the composition or scheme cannot proceed 384A^38|! ; 
without injustice or undue delay or that the approval of the Court was ' 

obtained by fraud, the Court may, if it thinks fit, on application by any 
person interested, re-adjudge the debtor insolvent and annul the composition 
or scheme, and the property of the debtor shall thereupon vest in the Official 
Assignee but without prejudice to the validity of any transfer or payment 
duly made or of anything duly done under or in pursuance of the composi- 
tion or scheme. Where a debtor is re-adjudged insolvent as provided above, 
all debts otherwise provable which have been contracted before the 
date of such re-adjudication will be provable in the insolvency. 

385. Re-adjudging debtor insolvent.“-The Acts provide for a 
fresh adjudication on default or if the composition or scheme cannot proceed 
without injustice or undue delay or if the approval of the Court is obtained 
by fraud. The Court will not ordinarily annul a composition or scheme and 
re-adjudge the debtor insolvent if in its opinion the creditors will not be 
benefited by such order (A). 

386. Death of insolvent after approval of composition or 

SChemd. — Where a composition or scheme has been approved and 
subsequently annulled, and the debtor dies after the scheme has been 
approved and before it is annulled, any person interested may apply that 
the debtor be re-adjudged insolvent for the puri) 08 e of the further admini- 
stration in insolvency of the estate of the deceased insolvent (i). 

387. Liability of surety after annulment of composition or 
scheme. — Where a composition or scheme is annulled, and the debtor is 
re-adjudged insolvent, the liability of the surety who had covenanted to 
pay the composition comes to an end, and he cannot be sued upon the 
covenant (j). 

389. Debts contracted before date of re-adjudication.— Where 
a debtor is re-adjudged insolvent, debts validly contracted by him while the 
composition or scheme was in force remain effective and are provable in the 
subsequent insolvency to the same extent as if there had been no jjrevious 
proceeding in insolvency. 

390. Insolvency Rules as to composition and schemes of 
arrangement. — As to Rules under the Presidency-towns Insolvency Act, 
see Calcutta Rules 110-128 ; Bombay Rules 101-115 ; Madras Rule 54 ; 

Rangoon Rules 150-162. 

As to Rules under the Provincial Insolvency Act, see Calcutta Rule 16 ; 

Madras Rule X ; Bombay Rule XI ; Allahabad Rule 19. 

{h) Re Krishna Kiahore Adhicary (1927) A.C. 21, supra, 

54 Cal. 660, 106 I. C. 90, (’28) (j) Govind Daa Pity v. Jardine Skinner 

A.C. 21. Co, (1923) 27 C.W.N. 908, 80 

(i) Re Hardy (1896) 1 Ch. 904 ; (1927) I.C. 849, (’24) A.C. 176. 

ry\ Cfll. 6.60, 10.> T.C. 90, (’28) 
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PART n. 

DISCHARGE OF INSOLVENT. 

P.^. I. A., M. 3845 ; Prov. I. A., tt. 4144. 

^IfParas. 391. Historical review. — There was no provision in the earlier 
p^l, 382 bankruptcy statutes for relieving bankrupts from their debts even when they 
had conformed in all respects to the law of bankruptcy. A provision for their 
relief was first introduced by the statute 4 Anne, c. 17. Under that statute 
if a specified majority of the creditors signed a certificate called the certificate 
of conformity and the certificate was confirmed by the Lord Chancellor, it 
exonerated the bankrupt and his after-acquired property from the debts 
provable in his bankruptcy. This provision, however, left the bankrupt to 
the mercy of his creditors and a statutory provision was made in the reign 
of Queen Victoria (a) by which the granting of certificates of conformity was 
left to the discretion of the Court. By the Bankruptcy Act, 1849 (&), 
certificates of conformity were classified according as the bankruptcy had or 
had not arisen from unavoidable losses and misfortune. Certificates of 
conformity were abolished by the Bankruptcy Act, 1861, and an order of 
discharge was substituted for a certificate of conformity. The Bankruptcy 
Act, 1869, conferred a certain amount of power upon the creditors in the 
matter of the bankrupt’s discharge, but this power was taken away by the 
Bankruptcy Act, 1883. Since then the power of granting a discharge has 
been vested in the Court of Bankruptcy. Under sec. 28 of the Bankruptcy 
Act, 1883, the power to make an order of discharge was discretionary with 
the Court, but that power was controlled by certain restrictions. Some of 
those restrictions were abofished by the Bankruptcy Act, 1890, and some by 
the Bankruptcy Act, 1926. ^Some restrictions still remain and they are 
referred to in their proper place in this Lecture. 

392. Application for discharge [P.-t. I. A., s. 38 (1) ; Prov. 
LA., s. 41 (1)].-A debtor may at any time after the order of 
adjudication apply to the Court for an order of discharge, and the Court 
is required to appoint a day for the hearing of the application. Such day, 
under the Presidency-towns Insolvency Act, must not be before the public 
examination of the debtor has been concluded. Af tet his public examination 
the debtor is not entitled to wait for an indefinite period for applying for his 
discharge, and Rules (c) have been made under that Act by almost 
every High Court by which it is provided that if the debtor does not apply 
for his d^harge within a specified period, the Court may annul the adjudi- 
cation (see sec. 41 of the Act). Under the Provincial Insolvency Act the 

(a) 5 and 6 Viet., c. 122, b. 39. | (c) Oal. Rule 142 A ; Bom. Rule 136 ; 

(b) B. A., 1849, 88. 198, 201, 205. I Rang. Rule 177. 
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Court is required by sec. 27 to specify the period within which the debtor p^ras. 
shall apply for his discharge. If he does not apply within the specified 382-395 
period, the Court is required to annul the adjudication under sec. 43 of 
the Act. 

393. Notice [P -t. I. A., s. 40 ; Prov. I. A., s. 41 (1)].— Notice 
of the time and place of the hearing of the application must be given in 
the manner prescribed by the Rules. The Rules also prescribe to what 
persons notice is to be given, some Rules providing that the notice 
is to be given only to such creditors as have proved and some that it 
is to be given to all creditors who have filed their claims (d). 

394. Report of Official Assignee or Receiver.— Under the 
Presidency-towns Insolvency Act, sec. 79 (2) (a), it is the duty of the Official 
Assignee to investigate the conduct of the debtor and to report to the Court 
upon any application for discharge, stating whether there is reason to believe 
that the insolvent has committed any act which constitutes an offence under 
that Act or under secs. 421 to 424 of the Indian Penal Code in connection with 
his insolvency or which would justify the Court in refusing, suspending or 
qualifpng an order for his discharge. There is no section in the Provincial 
Insolvency Act imposing a duty upon the Receiver to make a report, but the 
Rules made by some of the High Courts provide for the making of a report 
by the Receiver (e). Apart from the Rules, the Court may, under the 
Provincial Insolvency Act, require the Receiver to make a report as to 
the insolvent’s conduct and affairs. The report of the Official Assignee or 
Receiver is, for the purposes of an application for discharge, 'prima fade 
evidence of the statements therein contained (/) ; it is not conclusive, and 
the Court is entitled to look into the evidence on which the findings under 
the report are based (^). 

395. Hearing of application [P -t L A., s. 38 (2) ; Prov. I. A., 

8. 41 (2)] . — The application is heard in open Court. On the day 
fixed the Court hears the debtor as well as the creditors as provided 
by the Rules. It may also hear the Official Assignee or Receiver. The 
Court may put such questions to the debtor and receive such 
evidence as it may think fit for the pu^ose of ascertaining whether 
besides the facts mentioned in sec. 39 (2) of the Presidency-towns 
Insolvency Act and the corresponding sec. 42 (1) of the Provincial 
Insolvency Act, there are circumstances which might be material to the 
exercise of the discretion vested in the Court to grant or refuse the discharge 
or to make a conditional order of discharge. The only limit to the evidence 

(d) As to Buies under P.-t. I A, see (e) Madras Provincial Buie XVI ; 

Gal. Buie 132 ; Mad. Buie 70 ; Bombay Provincial Buie XVll. 

Bom. Buie 125 ; Ban^ Buie 1H5. (/) P.-t. I. A., s. 39 (4) ; Prov. I. A., 

As to Buies under Prov. I. A., s. 42 (2). 

see Cal. Buie 9 ; AIL Buie 9. (g) Be Oiweil (1892) 9 Morr. 202. 
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which may be ireceived is its relevancy to the exercise of that discretion (A). 

38S^ No creditor is bound to oppose the discharge of an insolvent. If, however, 
he agrees not to oppose the discharge in consideration of a money payment, 
the agreement is illegal as tending to pervert the course of justice. The creditor 
cannot recover payment under such an agreement, and if money has already 
been paid by the debtor or his friend, neither of them can recover if the 
agreement has been partly performed (i). 

396. Discretion of Court. — An absolute order of discharge restores 
the insolvent to his original status and makes a free man of him again. It 
releases him from all debts except those specified in the Acts (j). The 
overriding intention of the Legislature in all Bankruptcy Acts is that the 
debtor on giving up the whole of his property shall be a free man again, able 
to earn his livelihood and having the ordinary inducements to industry. 
Sometimes it is not right that the bankrupt should be free immediately ; he 
must pass through a period of probation ; and theoretically there may be 
cases in which he should not be free at all, but prima facie he has to give up 
everything he has and on doing that he is to be made a free man ” (k). 

The Court has a very wide discretion as to whether or not to grant an 
order of discharge, and, if so, upon what terms. In considering the 
question of an insolvent’s discharge the Court is bound to have regard not 
to the interests of the insolvent or of the creditors alone, but also to the 
interests of the public and of commercial morality (/). The question whether 
an insolvent is to obtain his discharge or not is always one which affects the 
interests of the public. The fact that a bankruptcy offence committed by 
the debtor has been condoned by the injured party is therefore 
immaterial (m). The discretion is to be exercised on judicial principles (^0* 
The Appellate Court will not readily interfere with the exercise of his 
discretion by the trial Judge if he has taken a right view of the facts ; but 
if he has come to a wrong conclusion of fact with regard to the insolvent’s 
conduct, it will vary his decision and exercise its own discretion as to. 
what order to make (o). 


397. Matters to be considered by the Court.— Before making 
the order the Court must take into consideration the report of the Official 
Assignee or Eeceiver. The Court is not confined to the particular offences and 
facts the proof of which imposes a statutory restriction on its discretion (p). 


{h) Re Barker ( 1890) 26 Q.B.D. 285, 297. 

(i) Naoroji v. Kazi Sidick (1896) 20 

Bom. 636 ; Kearley v. Thdmaon 
(1890) 24 Q. B. D. 742. See 
Indian Contract Act, 1872, s. 23. 

(j) P.-t. I. A., 8. 46 ; Prov. I. A., s. 44. 
(i*) Per Vaughan WilliamR, L.J., in 

Re Oa8kell{m4) 2 K. B. 478, 
482 ; Sitaram v. Redden 91 l.C. 
760, (’26) A. C. 629. 


(0 Re Badcock (1886) 3 Morr. 138, 144. 

(m) Re Stainton (1887) 19 Q. B. B. 

182, 185. 4 Morr. 242. 

(n) Re Stainton (1887) 19 Q. B. D. 182, 

4 Morr. 242. 

(o) Ex parte CasUe Mail Packets Co. 

(1886) 18 Q. B. D. 164 ; Re SuUz- 
htrger (1887) 4 Morr. 82. 

(p) See P.-t. I. A., 8. 39 (2) ; Prov. I. 

A., 8. 42 (1). 
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or to matters pertaining to the duties of the insolvent as to the realization 
and distribution of his property (q). It may in the exercise of its discretion 
take into consideration any conduct or afiairs of the insolvent relevant to the 
insolvency, but not any conduct which could not have anjrthing to do with 
the insolvency either by producing it or by affecting it in any way after its 
commencement. Thus a judgment against an insolvent for breach of promise 
of marriage which occurred several years before the insolvency and which 
could have no connection with the insolvency ought not to be taken into 
consideration ; but where such a judgment and non-payment of damages 
under it produced the insolvency, the insolvent’s conduct in respect of the 
breach of the promise of marriage should be taken into consideration (r). 
As regards the duties imposed upon the insolvent by the Acts, they relate 
to the realisation and distribution of his property. These duties the insolvent 
is bound to perform, but he is not bound to comply with a merely moral 
obligation. Refusal to submit to a medical examination to enable the 
Official Assignee or Receiver to insure his life is a refusal to comply with a 
moral obligation, and it is not a ground upon which his discharge can be 
refused or suspended (s). 

398. Powers of Court as to discharge [P-t I. A., ss. 38 (2), 
39 (3) ; Prov. I A., ss. 41 (2), 42 (3)1.— Under sec. 38 (2) of the 
Presidency-towns Insolvency Act and the corresponding sec. 41 (2) of the 
Provincial Insolvency Act the Court has an almost indefinite ” dis<'.retion to 
grant or refuse an order of discharge, except in so far as such discretion is 
limited by the provisions of the next section of each Act (f). In the 
exercise of that discretion the Court may either — 

(1 ) grant an absolute order of discharge ; or 

(2) refuse an absolute order of discharge [which includes the power to 
refuse the discharge absolutely] ; or 

(3) suspend the operation of the order for a specified period ; or 

(4) grant an order of discharge subject to any conditions with respect 
to any earnings or income which may afterwards become due to 
the insolvent or with respect to his after-acquired property ; or 

(5) exercise the above powers of suspending and attaching conditions 
to an insolvent’s discharge under heads (3) and (4) concurrently, 
that is, it may suspend the operation of the order for a specified 
period and at the same time attach conditions to the o^er 
for payments out of the future earnings or property of the 
insolvent (w). 


(q) See P.4. 1. A., s. 33 ; Prov. I. A., 

ss. 22, 28 (1), 69 (a). 

(r) Re Barker (1890) 25 Q. B. D. 285 ; 

Re Cook (1889) 6 Morr. 224, 61 
L.T. 335. 

(s) Board of Trade v. Block (1888) 

13 App. Cas. 570. 

(0 Re Barker (1890) 25 Q. B. B. 285, 
292. 

(u) P.4, i. A., s. 39 (3) ; Prov. I. A., 


8. 42 (3); Re Walmsley (1907) 
98 L. T. 55. Under the B. A., 
1883, the Court had no power to 
make an order of suspension with 
conditions attached to it : see 
Ex parte Huggins (1889) 22 Q. 
B. J>. 277. This power was first 
conferred by the Bankruptcy Act, 
1890, sec. 8 (7), now B. A., 1914, 
s. 26 (8). 
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LECTURE VII. 


‘ Paras. A discharge may be suspended for a specified period or it may be 
308-400 made to take effect immediately. An order of discharge which is to take 
effect immediately and to which no conditions are attached is an absolute 
order of discharge, otherwise called an immediate uncondUiomd order of 
discharge. An immediate unconditional order of discharge is to be distin- 
guished from an order of discharge granted subject to conditions as to 
payments out of the insolvent’s future earnings. Such a discharge also is 
immediate, but it is condiiiomL 

The limitations on the discretion of the Court may now be considered. 
There are two such limitations under the Presidency-towns Insolvency 
Act, and one under the Provincial Insolvency Act. 

399. Restrictions on powers of Court under Presidency- 
towns Insolvency Act, sec. 39. — ^Under sec. 39 of the Presidency 
towns Insolvency Act the Court is bound in some cases absolutely to refuse 
an order of discharge [para. 400] ; in some cases it is bound to refuse an 
immediate unconditional discharge [paras. 401, 403]. 

400. Absolute refusal of discharge under Presidency-towns 
Insolvency Act, sec. 39 (1). — The Court must absolutely •refuse the 
discharge in all cases where the insolvent has committed any offence specified 
in sec. 103 of the Presidency-towns Insolvency Act (v) or under secs. 421 
to 424 of the Indian Penal Code. 

The offences mentioned in sec. 103 of the Act relate to fraudulent 
concealment of the insolvent’s state of affairs by destruction of documents, 
keeping false books or making false entries, fraudulently giving undue 
preferences or discharging or concealing debts or making away with property. 
The offences under secs. 421 to 424 of the Indian Penal Code relate to frau- 
dulent deeds and dispositions of property. Sec. 421 deals with fraudulent 
concealment of property , to prevent its distribution amongst creditors ; 
sec. 422 relates to the ofienoe committed by fraudulently preventing debts 
from being available for creditors ; sec. 423 deals with fraudulent transfers 
containing false statements relating to the consideration for the transfer ; 
and sec. 424 deals with dishonest or fraudulent removal or concealment of 
property. The section says ‘‘ has committed any offence.” The words 
“ has committed ” mean has been tried and convicted for committing 
by the ordinary criminal Courts ”. The Insolvency Court has no jurisdiction 
to try criminal offences mentioned above (w). Those offences are known, 
as major offences. It can try only the minor offences mentioned in sec. 39 (2) 
of the Presidency- towns Insolvency Act and the corresponding sec. 42 (1) 
of the Provincial Insolvency Act, which, if proved, require the Court to 
refuse an immediate unconditional discharge. 

(v) It is not certain whether the offence (w) Be Wood (1915) H. B. R. 53. See also 
specified in sec. 102 is also in- P.-t. I. A., s. 104. 

eluded. 
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The first part of sec. 89 of the PresidenGy-towns Insolvency Act which 
makes it imperative on the Court to refuse a discharge in cases where the ^qq 
insolvent has committed the ofiences mentioned in it is based on sec. 28 of * 
the Bankruptcy Act, 1883. Under that section the Court of Bankruptcy 
was bound to refuse the discharge in cases where the bankrupt had committed 
any felony or misdemeanour connected with his bankruptcy. Sec. 28 of 
the Bankruptcy Act, 1883, was replaced by sec. 8 of the Bankruptcy 
Act, 1890. That section provided that the Court must refuse the discharge 
in cases where the bankrupt had committed any felony or misdemeanour 
urdesa for special reasms the Court otherwise determines. Sec. 8 of the Act 
of 1890 was reproduced with certain changes in sec. 26 of the Bankruptcy 
Act, 1914. Sec. 26 was amended by the Bankruptcy Act, 1926. As 
a result of that amendment there is now no case in the English law in which 
the Court is bound absolutely to refuse an order of discharge. The same 
was the law under the Bankruptcy Act, 1869 (6). The provisions of the 
Provincial Insolvency Act of 1907 as well as that of 1920 are in this 
respect on the lines of sec. 48 of the Bankruptcy Act, 1869. It is worth 
considering whether the restriction on the powers of the Court imposed 
by sec. 39 of the Presidency-towns Insolvency Act in cases where the 
insolvent h|is committed the ofiences specified in that section should not be 
removed. 

401. Refusal of immediate unconditional discharge under 
Presidency-towns Insolvency Act, Sec. 39 (1) & (2) —Under the 
Presidency-towns Insolvency Act, the Court must, on proof of any of the 
facts hereinafter mentioned (see para. 403), make one of the following 
four orders (y), that is, it must either — 

(a) refuse the discharge absolutely ; or 

(b) suspend the discharge for a specified time ; or 

(c) suspend the discharge until a dividend of not less than four annas 
in the rupee has been paid to the creditors ; or 

(d) require the insolvent as a condition of his discharge to consent to 
a decree being passed against him in favour of the Official Assignee 
for any balance or part of any balance of the debts provable under 
the insolvency which is not satisfied at the date of his discharge ; 
such balance or part of any balance of the debts to be paid out of 
the future earnings or after-acquired property of the insolvent 
in such manner and subject to such conditions as the Court may 
direct ; but in that case, the decree shall not be executed without 
the leave of the Court, which leave may be given on proof that 
the insolvent has since his discharge acquired property or income 
available for payment of bis debts. 

(x) B. A., 1869, R. 48. 

(y) Re KfUner (1921) 3 K. B. 93, 100; 

0. C. Moses V. OakeshoU (1926) 


30 G. W. N. 518, 95 1. C. 522 
(’26) A. C. 794. 
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The Court can only make one qf the orders specified above. Farther, 
it can only make an order of the kind mentioned above. An order 
granting discharge “ subject to the insolvent paying Rs. 140 for six months 
to the Official Assignee ” is not an order covered by any of the above 
clauses, and it cannot be made (r). 

Cls. (b) and (c). Suspension for specified period and suspmsum unlU 
payment of dividend, — The power of suspension given under sec. 38 (2) 
of the Presidency-towns Insolvency Act is to suspend the discharge for a 
specified period. Under sec. 39 the Court is given an additional power of 
suspending the discharge until a dividend of not less than four annas in the 
rupee has been paid. The Court, however, has no power under sec. 39 
to suspend the discharge both for a specified period and until payment of 
the dividend (a). 

CL (c). Dividend of not less than four annas, — The Court has no 
power, on suspending the discharge until payment of a dividend, to fix the 
amount of the dividend either at less or at more than four annas in the 
rupee (6). An order for suspension until payment of a dividend to creditors 
excepting a particular class of creditors is not a valid order. Where an 
order is made suspending the discharge until payment of a dividend, and 
before payment the insolvent acquires property, c.^., a legacy under his 
father’s will which is more than sufficient to pay the amount, the insolvent, 
being able to pay four annas in the rupee, is discharged, but the whole 
legacy vests in the Official Assignee or Receiver. This is because under 
the Insolvency Acts the insolvent is entitled only to the surplus which 
remains after payment in full to his creditors, and not what remains after 
paying the amount which entitles him to his discharge (61). If this were not 
so and if a windfall came to the insolvent after the order and before the con- 
dition had been fulfilled, the insolvent would be able to get his discharge on 
the pa 3 niient of four annas in the rupee and to walk off with a large sum 
of money in his pocket, whilst his creditors would have lost the money 
which they had paid either foK^im or to him (c). An order suspending the 
discharge until a dividend of four annas in the rupee has been paid ought 
not to be made unless there is a reasonable prospect that some funds or 
property will be forthcoming and will be available for pa 3 anent of the debts 
of the insolvent (d). 

Cl, (d). Requiring insolvent to consent to a decree, — Prima fade 
the Court ought not, as a condition upon which it grants an insolvent his 
discharge, to make an order requiring him to consent to a decree being 
passed against him for the balance of the provable debts unless there 
is a probability that something is likely to be gained from such an order 


(«) O, Moses V. Oakeshott (1925) '^0 
0. W.N.618, 95 I.C.522. (’26) 
A C 794. 

(а) Se Watiuky (1907) 98 L. T. 66. 

(б) Se Kvtner (1921) 3 K. B. 93. 


(61) P.-t. LA., 8. 76; Prov. I. A., 8. 67. 
(e) Se Hawkint (1892) 1 Q. B. 800, 
900, 001. See also P.>t. I. A., 
8. 76 ; Prov. I. A., s. 67. 

(d) Be Harley (1000) 82 L. T. 602. 
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by reason of such bankrupt becoming possessed of some after-acquired Paras, 

property (e). The decree cannot be executed without the leave of the 401, 4112 

Court. For the purposes of limitation the right to execute the decree 
accrues when leave to execute is given (/). 

The Court has power to order judgment to be entered for such part of 

any of the balance of the debts as in its discretion it may think right in the 

particular case, and it is not bound to enter judgment for the whole amount 
of the balance, or even for a sum sufficient to pay four annas in the rupee (jjr). 

If the insolvent does not give his consent to the judgment within the time 
fixed by the Rules, the Court may, on the application of the Official Assignee, 
revoke the order or make such other order as the Court may think fit (A). 

If the insolvent refuses to consent and the Official Assignee applies under 
the Rules to have the order revoked, it is not competent for the Court, by 
repeating its former order, to suspend the discharge until the insolvent con- 
sents. But when the order is revoked, the Court is not bound, as the only 
alternative, to make an order suspending the discharge of the insolvent; it 
may make such other order as it thinks fit (i). If the insolvent consents to 
the judgment, but fails to pay the instalments directed by the judgment, 
the Court may under sec. 8 (1) of the Presidency-towns Insolvency Act 
revoke the»order of discharge {j). 

402. Restrictions on powers of Court under Provincial Insol- 
vency Act, sec- 42 (1). — There is no case under the Provincial Insolvency 
Act in which the Court is bnund absolutely to refuse an order- of discharge as 
it is under the Presidency-towns Insolvency Act, though the Court may in 
the exercise of its discretion refuse such an order under s. 41 (2) (a) of the 
Act (fc). The only limitation on the discretion of the Court under the 
Provincial Insolvency Act is that contained in sec. 42 (1), namely, that the 
Court must on proof of any of the facts hereinafter mentioned (para. 403) 
refuse to grant an absolute that is, an immediate unconditional, order of 
discharge. With this limitation the Court retains the discretion conferred 
upon it by sec. 41 (2) ; but that discretion is as to the choice of one of the 
remaining orders mentioned in sec. 41 (2), and no more. The Court may 
on proof of any of those facts act in any of the following ways, namely : — 

(1) refuse an absolute order of discharge [which includes the power 
to refuse the discharge absolutely] ; or 

(e) Re Bullen (1888) 5 Morr. 243,] (i) Re Oaekell (m4) 2 K, B. 41^. 

36 W. R. 83; Re Oould (1890) (j) Re Summers (1907) 2 K. B. 166. 

7 Morr. 215, 63 L. T. 292 ; Re (k) See tho order made by the County 

Shackleton (1889) 6 Morr. 304, Court Judge in Re Sultzberger 

61 L. T. 648. (1887) 4 Morr. 82, and the judg- 

(/) Navivahoov, Turner (1889) 161. A. ment of Cave, J.; Oopalan v. 

156, 13 Bom. 520. Oopalan (*25) A. M. 915, 91 I. C. 

{g) Re Richards (1893) 10 Morr. 136. 31 ; Mulchond v. Official Receiver 

(h) See Calcutta Rule 136 (2), Madras (1930) 28 AH. L. J. 316 [the head- 

Rule 75 (2), Bombay Rule 129 note is wrong]. 

(2) , Rangoon Rule 174 (2). 
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(2) suspend the discharge for a specified period (1 ) ; or 

(3) grant an order of discharge subject to conditions as to payments 
out of the future earnings or property of the insolvent ; or 

(4) suspend the discharge for a specified period under head (2) and at 
the same time attach conditions to it under head (3). It cannot, 
however, in the exercise of this power make an order that the 
insolvent shall remain an insolvent until payment of a dividend 
of so many annas in the rupee, for the discharge would then be 
suspended not for a specified period, but until payment, that 
is, for an indefinite period (m). 

The Court can on proof of any of the facts specified in para. 403 
below act only in one of the four wa}rs mentioned above. It 
cannot make any other order. 

403. Facts which prevent immediate unconditional discharge 
[P.-t. I. A., s. 39 (1) ; Prov. I. A., s. 42 . (1)] — The facts hereinbefore 
referred to, the proof of which prevents the Court from making an absolute 
order of discharge to take effect immediately, are set forth in sec. 39 (2) of 
the Presidency-towns Insolvency Act and sec. 42 (1) of the Provincial 
Insolvency Act. Each of these facts, if proved, constitutes whatsis called a 
** minor offence ” under the insolvency law, as distinguished from a major 
offence'’ which is punishable with imprisonment (w). These facts are — 

(o) Where the assets are not of the requisite value . — That the 
insolvent’s assets are not, under the Presidency-towns Insolvency 
Act, of a value equal to four annas in the rupee, and under the Provincial 
Insolvency Act, of a value equal to eight annas in the rupee, on the amount 
of his unsecured liabilities, unless he satisfies the Court that the fact that 
the assets are not of such value has arisen from circumstances for which 
he cannot justly be held responsible. 


The assets will be deeined to be of the requisite value when the Court 
is satisfied that the property of the insolvent has realized, or is likely to 
realize, or with due care in realization might have realized that value (o). 
The report of the Official Assignee or Receiver is prirm facie evidence as to 
whether the assets are or are not of the requisite value (p). Where the report 
says that the assets are of the requisite value, the burden lies on the 
opposing creditors to prove the insufficiency of assets (g^). Whether the 
insufficiency was due to the circumstances for which the insolvent could not 
justly be held responsible is a question to be determined by the Court (r). 


(1) Devi Dayal v. Sarmukh Singh (’29) 
A. L. 281, 117 I. C. 662. 

(m) Ramzan v. Mela Ram (’29) A. L. 
461, 117 1. €!. 228. 

(«) P.-t. I. A., SB. 102-103 ; Prov. I. A., 
69, 72. 

(0) Seo B.A., 1914, s. 26(6). 


(p) P.-t. I. A., 8. 39 (4) ; Prov. I. A. 

6. 42 (4). 

(q) Re Van Laun (1907) 14 Mans. 281; 

SarUi laX v, Baj Narain (1929) 
119 J. C. 4, (’29) A A 858. 

(r) DuU V. Bladea (1928) 48 Cal. L. J. 

660, (*28) A C. 843. 
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Where the assets are of the requisite value, then, so far as this particular Para» IIWl 
offence is concerned, the insolvent is free, and if he has committed no other l 

offence, he can get an immediate unconditional discharge (s). Even if the ^ ’ 

assets are not of the requisite value, the insolvent is entitled to such dis- 
charge if the insufficiency of assets arose through no fault of his and no 
other offence has been committed by him (e). 


(6) Omissim to keep proper books . — That the insolvent has omitted 
to keep such books of account as are usual and proper in the business carried 
on by him and as sufficiently disclose his business transactions and financial 
position within three years immediately preceding his insolvency. 


Omission to keep proper books of account is a serious offence in 
insolvency (u). The object of requiring the insolvent to keep books is that 
the Court may be enabled to see, and also the creditors may be enabled to 
see, in case of insolvency, what his transactions have been and to acquire 
that knowledge of them without a prolonged and expensive examination by 
accountants. Another object is to force upon the insolvent trader the 
contemplation of his own position, and to deprive him of being able to make 
the excuse, “ True, I carried on my business after I ceased to be solvent but 
in fact I was not aware that that was so ” (t?). The books must be kept in 
such a way as to show at once, without the necessity of a prolonged investi- 
gation by a skilled accountant, the state of the insolvent’s business (ti’). No 
books peed be kept where it is not usual to keep books in the particular busi- 
ness carried on. The expression “ financial position ” does not mean the man’s 
financial position aliunde but his financial position with regard to the business 
which is carried on by him (a;). If a transaction is an isolated transaction not 
intended to be repeated, it will not amount to carrying on a business, which 
expression in general involves transactions from time to time. If, however, 
a transaction, which is a first transaction, is one which if repeated would be a 
transaction in a business, and if it is proved that such first transaction was 
undertaken with the intent that it should be the first of several transactions, 
and with the intent of carrying on the business of which it is a transaction, 
then the first transaction proved to have been put through with that intent 
will be a transaction in an existing business; and if it is the first transaction 
in a business in which it is proper to keep books, proper books must be kept 
from the moment of the beginning of the first transaction (y). An insolvent 
who has by his conduct in not keeping proper books shown incapacity to 
carry on a business should as a rule be refused his discharge with liberty to 
apply again at a future period if he can show that he has sincq acquired the 
knowledge in which he was before deficient (z), 


(«) Rt Kutner (1921) 3 K. B. 93, 98 ; 
Nani Lai Mukerjee v. Oirdhari 
Lai (1928) 109 1.0. 633, (’28) A. 0. 
263. In Be KtUner there were 
other offences alleged against the 
bankrupt, and the case was there- 
fore remitted to the Registrar to 
make such order as he thought fit. 
(0 Suraj Pal Singh v. Shib £a2(1929) 
119 L G. 16, (29) A. A. 843; Suraj 
Pal y. Shib Lai (1930) 28 All. 
L. J. 384. 


B. 213, 217. See also Qangapraaad 
y, Madhuri Saran (1^21) 25 All. 
L. J. 331,100 1.C. 660, (’27) A. A. 
362. 

(v) Re Heap (1887) 4 Morr. 314. 

(u7) Ex parte Reed and Bowen (1886) 17 
Q. B. D.244. 

(X) Re MvUon (1887) 19 Q. B. D. 102. 

(y) Re Oriffin (1891) 8 Morr. 1, 60 

L. J. Q. B. 236. 

(z) Re Fruman (1890) 7 Morr. 38, 48, 

62 L. T. 867. 


(tt) Ex parte Campbell (1SB5), 16 Q. B. 
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Cotiiinuin^ to trade after knowledge of insolvency . — That tho insolvent 
has continued to trade after knowing himself to be insolvent. 

A man, of course, has a perfect right as long as he is solvent, to 
determine that he will go on with a business, although it may be a losing 
business. He may trust that before he becomes insolvent matters will 
change, and he will again be in a condition of prosperity. But the moment 
he becomes insolvent, [that is, unable to pay his debts in the ordinary 
course], then he is no longer going on at his own risk in case of failure ; 
he is going on at the risk of his creditors, in case things do not mend 
as he hopes they will. In my judgment a man has no right to do that. The 
moment things have got to such a pitch that he cannot pay 20 s. in the pound, 
but he nevertheless thinks that if he goes on he may be able to retrieve his 
position, in my opinion he ought to call his creditors together, and leave them 
who will have to bear the loss in case his calculations are wrong to determine 
whether that course of going shall be proceeded with or not ” (a). 

(d) Contracting debts without reasonable expectation to pay . — That the 
insolvent has contracted any debt provable under this Act without having 
at the time of contracting it any reasonable or probable ground of expecta- 
tion (the burden of proving which shall lie on him) that he would be able to 
pay it. 

It is the contracting of debts which is made an offence, and not the 
obtaining of goods. Where the debtor obtains goods, even though he is 
insolvent at the time, he is not within this clause (h) ; nor is he within it 
if he contracts debts when he has capital though he knows that the 
capital is not immediately realizable (c). The debt must have been con- 
tracted without reasonable ground of expectation at the time when it is 
contracted that he would be able to pay it (d). The words without having 
any reasonable ground of expectation that he would be able to pay it ” point, 
not at the case of a man who incurs a debt knowing that he cannot pay his 
generally y but of a man >11^0 incurs a debt knowing that he cannot 
repay that debt (c). The clause cbvers not only a new and original debt, 
but also a debt in renewal of or in substitution for a previously 
existing debt (/). In a Calcutta case it was observed that the period 
for which the discharge should be suspended as the punishment for misconduct 
in incurring debts beyond his means is not to be measured by the amount of 
his debts (g), but this observation was made with reference to the facts of the 
particular case, and it is not of universal application. 


(а) Re Stainton (1887) 4 Morr. 242, 

251, 19 Q. B. D. 182. 

(б) Ex parte Bayley (1867) L. R. 3 

Ch. App. 244. 

(e) Re Sharp (1803) 10 Morr. 114. 
ifl) Ex parte Mortimore (1861) 30 L. J. 
Bank. 17, 19, 20. 


(e) /n the matter of the Petition of D. 

CowU (1881)6 Cal. 70, 77. 

(/) Re Boulton Bros. Co. (1927) 1 Ch. 
79. 

{g) Sitaram v. Redden (1926) 91 1. C. 
760, (*26) A. C. 629. 
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(e) Not ouxoufUing for loss of assets, — That the insolvent has failed to Para* 40S 
account satisfactorily for any loss of assets or for any deficiency of assets 
to meet his liabilities. 

The fact that shortly before the insolvency there has been a very large 
loss or disappearance of assets which the insolvent has failed to account for 
satisfactorily is a matter which is to be taken into consideration on an 
application for discharge (A). 

(/) Rash and hazardous speculations^ extravagamcy etc, — That the 
insolvent has brought on or contributed to his insolvency by rash or hazardous 
speculations or by unjustifiable extravagance in living or by gambling, or by 
culpable neglect of his business afiairs. 

The words used in sec. 42 (1) of the Provincial Insolvency Act are ' 

“ rash and hazardous.” The words used in the Presidency-towns Insolvency 
Bill as introduced were '‘rash and hazardous.” It does not appear that 
any one suggested in the Select Committee that the word " and ” in the 
Bill should be changed into “or.” The word “or” was not printed in 
italics in the Bill as reprinted by the Select Committee as it would have 
been if it were a deliberate change and it would therefore appear that the 
change was the result of a printer’s error. 

Judges have always refrained from any attempt to define the word 
“ speculation.” General principles, however, have been laid down which 
may be regarded as guides. If a man advances money on that which may 
succeed or may not, it must be a speculation. When it is a mere cliance 
whether the thing succeeds or not, it is hazardous speculation. The 
question, however, must be considered with respect to the person who enters 
into the speculation, for what may be hazardous to one man may not be so 
hazardous to another. If a man possesses a large fortune, a certain scheme 
may not be so hazardous to him as it would be to another man. The word 
“ rash ” applies to the conduct of the insolvent alone, according to his 
condition and the circumstances and facts of the particular case. Bash 
and hazardous speculation means such as no reasonably careful man having 
regard to all the circumstances of the case would enter into (i). A solicitor 
in practice who undertakes another business involving speculation must be 
considered “rash” within the meaning of this clause {j). Speculative 
transactions though connected with a man’s business may be gambling 
transactions within the meaning of this clause, where what is intended is to 
receive or to pay the difference (A). A creditor who relies on speculations 
as rash or hazardous must specify them so that the Court may judge (1). 

, (h) Be Jones (1890) 24 Q. B. D. 689, . (j) Re Keaya (1892) 9 Morr. 18. 

597. (k) Re StairUon (1897) 4 Morr. 242, 

. (t) Re Keaya (1892) 9 Morr. 18, 22-23; 252, 19 Q. B. D. 182. 

In the matter of Hormpuji Ardeahir (/) Re John Broken da Co,. (1906) 22 

Wadia (1893) 17 Bom. 313. i T. L. R. 291. 
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As to extravagance in living Cave, J., said in Re Stainton {m ) : A 
man is bound not to keep up appearances, but to pay bis debts, and if bis 
profits will not allow of bis living at tbe particular rate be bas been accustomed 
to live at, then bis plain duty is to reduce bis scale of living, and not to go on 
living out of tbe money of bis creditors.” 


(^) Ffvodom or vexatious defence . — That tbe insolvent bas put any 
of bis creditors to unnecessary expense by a frivolous or vexatious defence to 
any suit properly brought against bim. 

This clause does not occur in tbe Provincial Insolvency Act. 

(A) Frivolous or vexatious suit . — That tbe insolvent bas witbin three 
months preceding tbe time of presentation of the petition incurred unjustifi- 
able expense by bringing a frivolous or vexatious suit. 


This clause does not occur in tbe Provincial Insolvency Act. 

(i) Undue pr^erence . — ^That the insolvent has within three months 
prec^ng tbe date of tbe presentation of tbe petition, when unable to pay 
bis debts as they become due, given an undue preference to any of bis 
creditors. 


The numbering of this clause in the two Acts is different owing to the 
absence from tbe Provincial Insolvency Act of tbe last two clauses. It is 
clause (i) in tbe Presidency-towns Insolvency Act and clause (g) in tbe 
Provincial Insolvency Act. 

The expression “ undue preference ” in this clause must be 
distinguished from a fraudulent preference ” which constitutes an act 
of insolvency (n) and which can be set aside by the Official Assignee or 
Receiver (o) for the benefit of the general body of creditors. A preference 
may be an undue preference, though not fraudulent (p). It is undue 
preference if a debtor on tbe eve of insolvency pays a creditor in full 
though that creditor would be entitled to a similar preference under 
the insolvency (j). Dealing with this subject. Lord Esher, M. R., said : 
“ Now, what is the duty of a debtor who is unable to pay his debts as they 
become due, and is within thre^ months of bankruptcy ? In my opinion, it is 
his duty when on the eve of bankruptcy, not to interfere in any way whatever 
among his creditors ; he knows that, on bankruptcy, whatever property he 
has will be equally divided among his creditors, and he ought not to do any- 
thing to prevent that equal division. If he interferes in any way in order to 
give any advantage to any one of the creditors over the others, he is guilty 
of giving undue preference ” (r). 

(j) Concealment of property and fraudulent breach of trust . — That the 
insolvent has concealed or removed his books or his property or any part 
thereof or has been guilty of any other fraud or fraudulent breach of trust. 


(m) (1887) 4 Morr. 242, 251, 19 Q. B. D. 

182. 

(n) P.-t. L A., 8. 9 (c) ; Prov. I. A., a. 6 

( 0 ). 

( 0 ) P.-t. LA., 8. 56; Prov. I. A., 8. 64. 


(p) Be Skegg (1890) 25 Q. B. D. 505. 
{q) Be Bryant (1895) 1 Q. B. 420. 

(r) Be Skegg (1890) 25 Q. B. D. 505, 
509. 
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The numbering of this clause in the two Acts is different for the reason 
stated above. It is clause (j) in the Presidency-towns Insolvency Act, and 
clause (i) in the Provincial Insolvency Act. The words “ his books or ” do 
not occur in the Provincial Act. A transfer of property by the insolvent 
prior to his insolvency with a view to use it as a shield against his creditors 
is a removal of property within the meaning of this clause (s). The breach 
of trust referred to in this clause must be fraudulent. A breach of trust 
ignorantly committed is not within this clause (0* 

(k) Previous insolveifiey . — That the insolvent has on any previous 
occasion been adjudged an insolvent or made a composition or arrangement 
with his creditors. 

This clause does not occur in the Presidency-towns Insolvency Act. 
It was sec. 44 (3) (h) of the Provincial Insolvency Act, 1907, and was taken 
from the Bankruptcy Act, 1883, sec. 28 (3) (g), now the Bankruptcy 
Act, 1914, sec. 26 (3) (k). 

404. Immediate unconditional discharge.-‘If any of the facts 
mentioned in paragraph 403 is proved, the Court cannot under either Act 
grant an immediate unconditional discharge {u). Under the Presidency- 
towns Insolvency Act it must make one of the four alternative orders 
mentioned* in paragraph 401 above. Under the Provincial Insolvency 
Act the Court must make one of the orders mentioned in para. 402 above. 
But whether the case is one under the Presidency-towns Insolvency Act or 
under the Provincial Insolvency Act, it is the duty of the Court, where 
any of those facts are alleged, to find specifically whether they exist (v). 
Buies made by the High Courts of Bombay and Bangoon provide for forms 
of orders refusing discharge which, if duly filled up, would show in what 
respects the insolvent has not complied with the law (w). Even if none of 
the facts mentioned above is proved, the Court may refuse an immediate 
unconditional discharge if the debtor’s conduct in connection with the 
insolvency has been such as to require the imposition of some condition (x) 
[see para. 397 above]. There are cases in which in addition to some 
of the facts mentioned above there is misconduct on the part of the 
insolvent, refusal to assist the Official Assignee or Beceiver in the 
realization of his property. In such a case, the Court will visit the insolvent 
with a more severe punishment (y). 


405. Suspension of discharge- — Suspension of discharge for a limited 


period is a very common method by 


(«) J. C. Moses V. A. C. OakeshoU (1925) 
30 C. W. N. 618, 96. I. C. 622, 
(’26) A. C. 794. 

(0 Be Freeman (1890) 7 Morr. 38, 62 
L. T. 367; Re BoUomHey (1893) 
10 Morr. 262. 

(«) iIe6riil<z6efy0r(1887)4Morr.82,89.9O. 
(v) Be OsweU (1892) 9 Morr. 202. 


which the Court punishes insolvency 


{w) Bombay Rule 130 and Form No. 
34; Bangoon Rule 171 and Form 
No. 103. 

{X) Be Barker (1890) 26 Q. B. D. 286 ; 

Be Kutner (1921) 3 K. B. 93, 102. 
(y) See Jagmohim Singh v. Deputy 
Commissioner^ Fyzabad (1926) 80 
I. G. 64, (*26) A. 0. 112. 


Pnrai. 

40M06 
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I»a« iay offences. The Court has an absolute discretion as to the period of 
40^406 suspension. Each case depends on its own faots^ and no hard and fast 
rule can be laid down. The discharge may be suspended for a day or it may 
be suspended for as much as five years. In an English case where the only 
offence committed by the bankrupt was that twenty-three years prior to 
his bankruptcy he had made a statutory arrangement with his creditors (z), 
the discharge was nominally suspended for one day (a). Such cases, 
however, are very rare. Suspension for a long period such as five years is 
a severe punishment and it should be reserved for very bad cases (b). 
Suspension of discharge for three months or six months is too mild a 
punishment, and although it cannot be said that there are no cases in which 
a suspension for those periods cannot be justifiable, it is the duty of the 
Court to take a sufficiently serious view of the offences which bankrupts 
from time to time commit, and to show by the punishment awarded that 
such offences cannot be committed with impunity (c). Where the case is 
not of an aggravated nature, an excessive penalty is generally improper 
especially where the bankrupt is not a trader (d). 

An order suspending the discharge of an insolvent for a specified 
period operates of itself as an absolute order of discharge after the expiry of 
that period. The Court has no power to attach to such an order a condition 
requiring the insolvent after the expiration of the specified period to apply 
again for a final and absolute order of discharge (e). 

406. Discharge subject to conditions.— The power given to the 
Court on application by an insolvent for discharge of imposing a condition to 
make future money payments ought not to be exercised in such a manner as 
to make such a condition tantamount to one of absolute refusal of discharge (/). 
Unless the Court finds a man in receipt of an income derived from his 
earnings or otherwise which is more than sufficient to keep his family in the 
enjoyment of the ordinary necessities of life according to their station, or 
unless it is satisfied that he is likely to succeed to property, it is not a wise 
thing to grant an order subject to a condition affecting after-acquired pro., 
perty. The Court ought to be careful to see that it does not by such a con- 
dition do away with the motive which a man has for exertion to work in 
his calling, wUch is a good thing for the public interest generally (ff). Where 
there is no fair reason to suppose that the insolvent will come into possession 
of money which would enable him to make future payments, the proper course 
for the Court to take is to estimate at once the punishment which the bankrupt 

(z) B. A.. 1883.8. 28 (3) (g) ; B. A., 

(1914), 8. 26 (3) (k) ; Prov. I. A. 

8. 42 (1) (h). 

(a) Re SiiUzberger (1887) 4 Morr. 82. 

. (6) Re Swabey (1897) 76 L. T. 634. 

(c) Re Freeman (1890) 7 Morr. 38, 

62 L. T. 367. 

(<1) Re Rankin (1888) 5 Morr. 23. 


(e) MuradaUy Shamji v. B. N. Lang 
(1920) 44 Bom. 655, 63 l.C. 627. 

(/) Re James (1891) 8 Morr. 19. 

{g) Re Shackleton (1889) 6 Morr. 304, 
61 L. T. 64S ; Re BuUen (1888) 5 
Morr. 243; Re Ootdd (1890) 7 
Morr. 215, 63 L. T. 292. 
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ought to undergo and to suspend the discharge ; or if the Court is of opinion Pans, 
that the insolvent is not entitled to any order of discharge at all» it ought at 406*406 
once to refuse the order and not grant it upon a condition with which there is 
no probability that the bankrupt will ever be able to comply (A). 

An order of discharge is none the less a discharge because conditions 
are attached to it. An order of discharge subject to conditions releases the 
insolvent from all debts provable in insolvency as much as an absolute order 
ot discharge. 

407. Refusal of discharge with liberty to apply —Where upon 
tile hearing of an application for discharge the Judge is of opinion that the 
applicant is not entitled to an immediate unconditional discharge, and also 
feels himself unable to fix a period of suspension, he may in refusing to grant a 
discharge reserve liberty to the insolvent to apply again, and if he does so 
the insolvent may apply again in pursuance of the leave reserved as a 
matter ot right. There is no such right to apply again where the discharge 
has been retueed absolutely (t). 

408. Renewal of application for discharge : Review [P.-t. I. A., 
s. 42(1)] . — Under the English law where the discharge of a bankrupt has 
been refuse^d absolutely^ the bankrupt is not entitled to apply to the Court 
de novo for an order of discharge, but the Court has power under sec. 108 (1) 
of the Bankruptcy Act, 1914, to entertain an application by the banknipt 
for a review, and may thereupon rescind or vary its former order if it thinks 
right to do so {j). Sec. 8 (1) of the Presidency-towns Insolvency Act corres- 
ponds to sec. 108 (1) of the English Act of 1914, and the Court has power 
under sec. 8 (1) to review, rescind or vary any order made by it. In addition 
to this, sec. 42 (1) of the Presidency-towns Insolvency Act contains an express 
provision that where the discharge is refused, the Court may, after such time 
and in such circumstances as may be prescribed by the Rules, permit the 
insolvent to renew his application. The principle underlying sec. 42 (1) is the 
same as that on which the Court of Bankruptcy in England allows a review. 

It is that where the refusal of the discharge operates as a punishment on 
the bankrupt, there can be no reason why the punishment should not be 
remitted at any distance of time, if it can be shown that the object of the 
punishment has been efiected. No one can be affected by the modification or 
rescission of such an order except the bankrupt himself, and to some extent 
society at large, which is benefited by the infliction of a punishment only 
in proportion to its justice and necessity, and is therefore injured and not 
benefited by the continuance of a punishment after the necessity for it has 
ceased (A). In reviewing its order the Bankruptcy Court in England takes 
into consideration the subsequent conduct of the bankrupt (I). Rules have 

(A) Be James (1891) 8 Morr. 19. {k) Re Tobias Co. (im) 1^.374^. 

(i) Re Tobias db Co. (1891) 1 Q. B. 463, 465 466. 

464 ; Re James (1891) 8 Morr. 19. (1) Re Shields (1912) 106 L. T. 345. 

(j) Re Tobias dn Co. (1891) 1 Q. B. 463. 
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been framed by almost all the High Courts prescribing the period after which 
408,409 the Court may permit the insolvent to renew his application for discharge. 

The period prescribed by the Bombay and Rangoon Rules is two years from 
the date of the order of refusal, and that prescribed by the Madras Rules is 
one year. Under the Rangoon Rules permission may be given on sufficient 
grounds being shown such as subsequent good conduct of the insolvent, and 
on production of a certificate from the Official Assignee that the insolvent 
has furnished and rendered so far as he could such information and 
assistance as were required of him (m). 

There is no provision for a review in the Provincial Insolvency Act, 
but the power of review is conferred by sec. 5 of the Act read with 0. 47 of 
the Code of Civil Procedure. That power, however, can only be exercised 
within the limits prescribed by 0. 47, r. 1, of the Code (n) as explained by 
the Judicial Committee in Chhaju Bam v. Neki (o). Nor is there any 
provision in the Provincial Insolvency Act enabling the insolvent to 
renew his application with the permission of the Court such as that contained 
in the Presidency-towns Insolvency Act. It would seem to follow thatthe Court 
has no power under the Provincial Insolvency Act to permit the insolvent to 
renew his application, with the result that if once the discharge is refused 
absolutely, the insolvent is for ever debarred from obtaining his discharge. In 
Sind it has been held that the Court has no power to permit the insolvent to 
renew the application (p). On the other hand, a Full Bench of the Madras 
High Court has expressed the opinion that there is nothing in the Act to 
warrant the suggestion that an application for discharge where refused is 
refused for ever and that no later application can be made or no renewal 
of the former application (g^). In a Rangoon case it was said that there 
was nothing in the Provincial Insolvency Act to prevent the insolvent 
renewing his application in case fresh circumstances might justify him 
in doing so ” (r). In Allahabad there is a conflict of opinions on this 
question (rl). The doubt may be cleared up by legislation. 

409. Variation ofM^erms of order [P.-t LA., s. 42 (2)].— 
Where an order of discharge is made subject to conditions and at any time 
after the expiration of two years from the date of the order the insolvent 
satisfies the Court that there is no reasonable probability of his being in 
a position to comply with the terms of such order, the Court may modify 
the terms of the order, or of any substituted order, in such manner and 
upon such conditions as it may think fit. 

(m) Kangoon Rule 178 ; Bombay Rules (?) Oopalan v. Oopalan (*25) A. M. 

139-142: Madras Rule 71. 915, 91 I. G. 31; Vdaytdha v. 

(n) Abbiredii v. Venkaiareddi (1926) Suberanumia (’28) A. M. 609, 

51 Mad. L. J. 60, 61, 94 I. 0. 109 I. G. 636. 

351, (’27) A. M. 175. (r) Tan Seik Ke v. C. A. M, C. T 

( 0 ) (1922) 49 I. A 144, 3 Lah. 127, Firm (1928) 6 Rang. 27, 28, 109 

72 I. G. 566, (’22) A. PG. 112. I.G. 769, (’28) A.R. 109. 

(p) Be Henry Robert Smith (1915) (rl) Mid Chand v. O/fieidl Receiver (1930) 

32 LG. 575. 23 All. L.J.316. 
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Tliis conesponds to the proviso to sec. 26 (2) of the Banlmiptcy Act, Parat» 
1914. There was no such proviso in the Bankruptcy Act, 1883. The proviso 409*412 
was first introduced by the Bankruptcy Act, 1890. There is no corresponding 
section in the Provincial Insolvency Act. 

An application for the modification of the terms of a conditional order 
of discharge should be made by the insolvent himself, and not by the Official 
Assignee. Upon such an application what the Court has to consider is whether 
there is no reasonable probability of the insolvent being able to comply 
with the terms of the order of discharge. The conditions imposed by the 
order are intended for the benefit of the creditors, and the Court ought not to 
leave that out of consideration. Mere failure to comply with the Rules 
which require the insolvent to give particulars to the Official Assignee of the 
property acquired by him after his discharge is no bar to an application for 
the modification of the terms of the order (s). Notice of the hearing of 
the application should be given by the insolvent to the Official Assignee 
and creditors (0* 

410. Refusal of discharge not a termination of insolvency 
proceedings* — The refusal of a discharge does not ipso facto terminate the 
insolvency proceedings {u). It is strange that the Courts should have 
been called upon to lay down this elementary proposition in no less than 
three cases. 

411* Annulment of adjudication on failure to apply for dis- 
charge [P-t* I* A*, S* 41 ; Prov* I. A*, S* 43 ]*— Under the Presidency- 
towns Insolvency Act, if any insolvent does not appear on the day fixed for 
hearing his application for discharge or if an insolvent does not apply to 
the Court for an order of discharge within such time as may be prescribed 
by the Rules, the Court may annul the adjudication or make such other 
order as it may think fit. Under the Provincial Insolvency Act, if the debtor 
does not appear on the day fixed for hearing his application for discharge or 
on such subsequent day as the Court may direct, or if the debtor does not 
apply for an order of discharge within the period specified by the Court, 
the order of adjudication sJuzll be annulled. This subject has been 
considered in paragraphs 349 to 366 above. 

412* Special case of marriage settlements under Presidency- 
towns Insolvency Act (S* 44)*— In either of the following cases that 
is to say— 

(1) in the case of a settlement made before and in consideration of 
marriage where the settlor is not at the time of making the 

(’28) A.R. 109 ; Rowe Co. v. 

Tan Thean Teik (1924) 2 Rang. 

043, 84 LC. 909, (’26) A.R. 106, 

Alamdu y. Venkatarama Aiyar 
(1927) 63 Siad. L.J. 422, 106 
I.G. 166, (’27) A. M. 919. 


{e) Be Roberta <9 Co. (1904) 2 K.B. 
299. 

(Q See Galoutta Rule 142, Madras 
Rule 74, and Bombay Rule 136. 
(tt) Tan 8eik Ke v. C. A. M. C. T. Firm 
(1928) 6 Rang. 27, 109 LC. 769, 
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settlement able to pay all his debts without the aid of the 
property comprised in the settlement ; or 

(2) in the case of any covenant or contract made in consideration of 
marriage for the future settlement on or for the settlor’s wife or 
children of any money or property wherein he had not at the date 
of his marriage any estate or interest (not being money or property 
of or in right of his wife) ; 

if the settlor is adjudged insolvent or compounds or arranges with his creditors, 
and it appears to the Court that the settlement, covenant or contract was 
made in order to defeat or delay creditors, or was unjustifiable having regard 
to the state of the settlor’s afiairs at the time when it was made, the Court 
may refuse or suspend an order of discharge or grant an order subject to 
conditions or refuse to approve a composition or arrangement. 

413- Effect of order of discharge [F-t- 1- A-, s- 45 ; Prov- 1- A-, 

S.44] . — An order of discharge does not release the insolvent from — 

(a) any debt due to the Crown ; or 

(b) any debt or liability incurred by means of any fraud or fraudulent 
breach of trust to which he was a x)arty ; or 

(c) any debt or liability in respect of which he has obtained forbear- 
ance by any fraud to which he was a party ; or 

(d) any liability under an order for maintenance made under section 
488 of the Code of Criminal Procedure, 1898. 

Save as provided above, an order of discharge releases the insolvent -from 
all debts provable in insolvency. 

An order of discharge does not release any person who at the date of 
the presentation of the petition was a partner or co-trustee with the insolvent 
or was jointly bound or had made any joint contract with him, or any person 
who was surety or in the nature of a surety for him. 

414. Excepted debts.—^ order of discharge does not release the 
insolvent from four kinds of debts or liabilities mentioned in paragraph 413 
above. Except as to these debts and liabilities an order of discharge has 
the effect of releasing the insolvent from all debts and liabilities provable in 
insolvency. 

Croun debts , — In determining whether or not a debt falls under 
the denomination of a Crown debt, the question is not in whose name the 
debt stands, but whether the debt, when recovered, falls into the coffers 
of the State (t;). A judgment-debt due to the Secretary of State for India 
in Council, arising out of transactions at a public sale of opium held by the 





V’PlUMt. 

412414 


(f) Secretary of State for India v. 
Bombay Landing and Shipping Co, 
(1868) 5 Bom. H.C.O.Cr 2^; 


Judah V. Secretary of State for 
India (1886) 12 Cal. 445. 
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Secretary of State, is a debt in respect of Crown property, and therefore, a Pan« 414 
Crown debt (w). Court-fees pa 3 rable by a person suing in f&rmd pauperis 
constitute a Crown debt (a;). It is not outside the scope of the powers of tlie 
Government of India to conduct a soap factory for educating the public 
and encouraging the starting of similar factories by private enterprise ; 
money due by an insolvent for soap supplied to him by the factory is a debt 
due to the Crown (y). 

Debts incurred by fraud, etc . — A debt though incurred by fraud or by 
fraudulent breach of trust is barred by an order of discharge unless 
the insolvent was a party to it. Thus if one of two partners in a solicitors’ 
firm misappropriates to his own use money received by the firm on behalf 
of a client and the other is ignorant and innocent of the fraud, and the 
innocent partner is afterwards adjudged insolvent and obtains his discharge, 
he will be released from his liability to the client by his discharge, as he was 
not a party to the fraudulent breach of trust. It was otherwise under the 
Bankruptcy Act, 1869. Under that Act (z) an order of discharge did not 
release the bankrupt from any ‘‘ debt or liability incurred by means of any 
fraud or breach of trust.” It was accordingly held in Cooper v. Prichard (a), 
a case under that Act, that a partner in a solicitors’ firm, though he was not a 
party to* a fraudulent breach of trust committed by his co-partner, was not 
released by his discharge from his liability to the client. It was to meet 
this decision that the words ” fraudulent ” and “ to which he was a party ” 
were inserted in the Bankruptcy Act, 1883, sec. 30 [now the Bankruptcy Act, 

1914, sec. 28] upon which this section is based. The liability of a pro- 
moter of a company who has received secret profit from the vendors to 
make it good to the company is incurred by fraud and also by breach of 
trust, and he is not released from such liability by his discharge (b). 

Liabil^y for maintenance , — An order of discharge does not release 
the insolvent from any liability under an order for maintenance under 
sec. 488 of the Code of Criminal Procedure, 1898. Orders therefore for the 
payment of arrears of maintenance may be made and enforced in spite of the 
discharge, whether the arrears fell due before or after the discharge. Sec. 488 
empowers certain magistrates, where a person having sufficient means neglects 
or refuses to maintain his wife or such of his children as are unable to maintain 
themselves, to order such person to make a monthly allowance for their 
maintenance, and if he fails without sufficient cause (c) to comply with the 
order, to sentence him to imprisonment. If a person against whom such 

{to) Judah V. Secretary of State for India (a) (1883) 11 Q.B.D. 351. 

(1880) 12 Gal. 445. (6) Emma Silver Mining Company y. 

ix) Qayanoda Bala v. Butto Kriato (1881) 17 Ch. D. 122. 

(1906) 33 Cal. 1040. (c) The words ** fails without sufficient 

(tf) In the matter of Sabramania Chetty cause " have been substituted 

A Co. (1922) 45 Mad. 150, 70 1. for the words “ wilfully neglects ’* 

0. 764, (*22) A.M.243. which occurred in the original 

(s) B. A., 1869, 8. 49. section. 
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an order is made becomes insolvent and obtains a protection order, be will 
not be protected from arrest or imprisonment, for a protection order extends 
only to debts provable in insolvency. It does not follow, however, that he 
will be condemned to imprisonment under sec. 488 if he commits default 
inpayment. It is open to him to show that he is unable to pay the amount, 
and he may rely on the order of adjudication to prove his inability. In a 
Calcutta case where a person against whom such an order was made was 
adjudged insolvent on his own petition it was held that the order of adjudica- 
tion was condusive proof of his inability to pay, and that he could not therefore 
be sentenced to imprisonment (d). This, it is submitted, is an extreme 
view. 


415- Provable debts and discharge. — With the exceptions mention- 
ed above, an order of discharge, whether absolute or made subject to condi- 
tions, releases the debtor from all debts provable in insolvency (e). Those 
debts are completely wiped out by the discharge of the insolvent, and a 
creditor who has not proved his debt will have no remedy against either the 
person of the insolvent or property acquired by him after his discharge in 
respect of such debt even if his name was omitted by the insolvent from the 
schedule of creditors and he knew nothing of the insolvency (/). The same 
rule applies to a judgment-creditor who too will be precluded from 
executing his decree (g). The right of proof, however, is not deter- 
mined by an order of discharge. A creditor, though he has not proved 
before discharge, is entitled to come in and prove at any time so long as 
there are assets available for distribution provided that he does not by his 
proof interfere with the prior distribution of the estate amongst the creditors, 
and subject always, in cases in which he has to come in and ask for leave to 
prove, to any terms which the Court may think it just to impose (h). 


416. Debts not provable and discharge.— Debts or liabilities 
which are not provable in insolvency are not afiected by the discharge of 
the insolvent. Debts incurred by fraud, in so far as they are the subject 
of actions of tort, are not provable in insolvency, and are not therefore 
affected by an order of discharge. A suit founded on such a fraud may be 
brought even before discharge («), and no leave of the Insolvency Court is 
necessary. But the property Ol the insolvent having vested in the Official 
Assignee or Receiver, execution cannot be issued until after discharge (j). 
The same principle applies to actions for unliquidated damages in tort, such 
damages not being a liability provable in insolvency. 

417. Order of discharge and surety.— An order of discharge 
obtained by the principal debtor does not discharge the surety. If the surety 


(d) Half hide v. Hdlfhide (1923) 50 Cal. 

8«7, 81 I. C. 912, (’24) A. C. 2.30. 

(e) As to what debts are provable, see 

P.-t. I. A., s. 46, and Prov. I. A., 
s. 34. 

(/) Blmelie v. Come (1878) 4 Q.B.]>. 
296. 

(g) Itamrao v. TToeudeo (*28) A. N. 336, 

1101. C. 893. 

(h) i^e jlfciftfrdo (1902) 2 Gh. 684,699; 


Sivastibrainania v. Theethiappa 
(1924) 47 Mad. 120, 75 I. G. 572, 
(*24) A.M. 163; Re Ramchandra 
Oanuji Waikar (1927) 29 Bom. 
L. R. 1167. See also P.-t. I. A., 
s. 72 ; Prov. I. A., s. 63. 

(i) Ex parte Coker (1875) L.R. 10 Gh. 

App. 652. 

(j) Cobham v. DaUan (1875) L. R. 10 

Gh. App. 655. 
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pays the creditor, he cannot sue the debtor after he has obtained his 
dwharge, but he is entitled to prove for the amount paid (i). 417-42lr 

418. Promise to pay a debt barred by discharge.— A debt which 
is barred by a discharge cannot be revived by a subsequent promise to pay (I). 

But a promise by the insolvent for a fresh consideration to pay such a 
debt is binding on him, and an action will lie for the debt (m). 


419. Property acauired by insolvent after discharge — 

Subject to any conditions which may be attached to an order of discharge 
under secs. 38 and 39 of the Presidency-towns Insolvency Act and sec. 41 
of the Provincial Insolvency Act, property acquired by the insolvent after 
his discharge belongs solely to him (n). Where a man is in receipt of income 
at the time of his insolvency, such income does not after his discharge 
continue to be vested in the Official Assignee ; and apart from any order 
of the Court directing the insolvent to pay over a portion of his income 
notwithstanding his discharge the income does not vest in the Official 
Assignee in any way (o). 

A secured creditor whose debt is secured by a mortgage of existing 
property is not affected by an order of discharge (p). An assignment, however, 
of after*acquired chattels stands on a different footing. If the insolvent 
has before adjudication assigned chattels to be acquired by him in future as 
security for a debt, the creditor has no right to chattels acquired by the 
insolvent after his discharge, for the debt being gone, the collateral security 
falls with it (}). ^ 

Rules made by some of the High Courts under the Presidency-towns 
Insolvency Act provide that where the insolvent is discharged subject to 
the condition that judgment shall be entered against him or subject to any 
other condition as to his future earnings or after-acquired property, it is 
his duty, until such judgment or condition is satisfied, from time to time 
to give to the Official Assignee such information as he may require with 
respect to his earnings and after-acquired property and income, and not less 
than once a year to file in the Court a statement showing the particulars of 
any property or income he may have acquired subsequent to his discharge (r). 

420. Order of discharge conclusive evidence of insolvency — 

Under the Presidency-towns Insolvency Act an order of discharge is conclusive 
evidence of the insolvency and of the validity of the proceedings therein (s). 
There is no such provision in the Provincial Insolvency Act ; but the order 
would be conclusive evidence of the fact of discharge under sec. 41 of the 
Indian Evidence Act, 1872, subject to the provisions of sec. 44 of that Act. 


(k) Oangadhar v. Kanhai (1928) 50 All. 

606, 100 1. G. 421, (*28) A.A. 306. 

(l) Heaiher v. Webb (1876) 2 C P.D. 1. 

(m) Jakeman v. Cook (1878) 4 Ex. D. 26. 

(n) If the order of discharge is revoked, 

the after-acquired property will 
vest in the Official Assignee. 

(o) i?s(7oh{(1891)8Morr.45. 

(p) Shridhar Narayan v. Atmaram 


Oovind{\%9!b) 7 Bom. 455. 

(g) Cole V. Kernot (1872) L.R. 7 Q. B. 
634; Tkomaon v. Cohen (1872) 
L. R. 7 Q. B. 527; Collyer v. 
Isaacs (1881) 19 Gb. D. 342. 

(r) See Bombay Rule 133, Galcutta 
Rule 140, Madras Rule 77. 
Rangoon Rule 176. 

{s) P.-t. I. A., s. 45 (3). 
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Paras. Criminal liability. — An order of discharge does not exempt the 

4 m‘A ?S iiisolvent from being proceeded against for any criminal offence, whether 
connected with insolvency (t) or not. 


422. Effect of Indian and foreign orders of discharge —It 

has been held in England that the discharge from any debt under a Bankruptcy 
Act of the Imperial Parliament is a complete bar, in any country forming 
part of the British Dominions, to a debt contracted in any part of the 
world (u). It has also been held that a discharge from any debt under 
the banl^ptcy law of the country where the debt has been contracted is a 
discharge from that debt in England (v), but not if such debt has neither 
been contracted nor is to be paid in that country (w). It has thus been held 
in Madras that the discharge from a debt under the bankruptcy law of Ceylon 
where the debt was contracted is a discharge from that debt in a British 
Indian Court (x). Where a discharge in a foreign bankruptcy is relied upon, 
it must be shown that an order of discharge in that country releases the 
debtor from all debts and liabilities provable under the bankruptcy (^). 

The Indian Insolvency Act, 1848, was an Act of the Imperial Parliament 
and a discharge from any debt under that Act was a discharge from such 
debt in any country forming part of the British Dominions (z). The 
Presidency-towns Insolvency Act, however, is an Act of the Indian legisla- 
ture, and a discharge under that Act can have no such operation. 
In a Bombay case Macleod, C.J., said that an order of discharge granted 
by a Court exercising jurisdiction under the Presidency-towns Insolvency 
Act “ would no doubt be recognised by all the Courts of the British 
Empire ”(a). This, however, can only be upon the principles of interna- 
tional law mentioned above. In that case the debtor was adjudged insol- 
vent in Bombay, and he obtained his discharge from the Bombay Court. 
After his discharge one of his creditors who had obtained a decree against 
the insolvent in the Court of the Sirohi State threatened to execute 
the decree by attaching the insolvent’s property in that State. The insol- 
vent applied to the Bombay Court for an injunction restraining the decree- 
holder from executing the decree. The State had refused to recognise the 
Official Assignee, It was helckthat if the insolvent had property in that 
State there was no reason why tlie decree-holder should not . be allowed to 
attach it, and the application was refused (6). 

423. Discharge of insolvent not a termination of insolvency 
proceedings* — It is obvious that the discharge of the insolvent does not 

(1914) 34 Mad. 247, 7 1.C. 417. 

(z) In order that an order of discharge 
under the 1. 1. A., 1848, could have 
operation outside British India it 
was necessary that notice of the 
order nisi should have been 
published in the London Gazette : 
see 1. 1. A., 1848, s. 60. 

(o) Lakhmiram Kevalram v. Poonam- 
chand Pitamber (1921) 46 Bom. 
650, 69 I. C. 444, (*21) A.B. 128. 
(b) (1921) 46 Bom. 660, 69 l.G. 444, 
(*21) A. B. 128, supra. 


(t) P.-t. I. A., 8. 106 ; Prov. I. A, s. 71. 

(u) Ellis V. McHenry (1871) L. R. 6 

C. P. 228; Armani v. Castrique 
(1844) 13M. & W. 443, 447, 153 
£.R. 185, 186. 

(v) Potter V. Brown (ISO^) 5 East 124, 

102 E.R. 1016. 

(w) Gibbs V. Sociiftif Indtistrielle (1890) 

26 Q.B.D. 399; Bartley v. Hodges 
(1861) 30 L. J. Q. B. 362. 

(x) Maguda v. 3iuhammadhu (1911) 61 

I. C. 38. 

(y) Bangastoamy v. Narayanaswami 
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put an end to the Court’s power to give directions as to the distribution 
of assets amongst the creditors. Notwithstanding the discharge the 
Official Assignee or Receiver is entitled to realise the assets which 
belonged to the insolvent at the commencement of the insolvency and 
which the insolvent acquired prior to his discharge (c). 

424. Duties of insolvent after discharge under Presidency- 
towns Insolvency Act (S. 43). — Under the Presidency- towns Insolvency 
Act, a discharged insolvent must, notwithstanding his discharge, give 
such assistance as the Official Assignee may require in the realization 
and distribution of such of his property as is vested in the Official Assignee, 
and, if he fails to do so, he will be guilty of a contempt of Court ; and the 
Court may also, if it thinks fit, revoke his discharge, but without prejudice 
to the validity of any sale, disposition or payment duly made or thing 
duly done subsequent to the discharge, but before its revocation. 

If the order of discharge is revoked the result would be the same as 
if there had been no discharge and the debtor had continued insolvent 
throughout ; but sales and other dispositions of property made by the 
insolvent subsequent to the discharge would remain valid. There is no 
corresponding section in the Provincial Insolvency Act. 


• 

425. Revocation of order of discharge under Presidency- 
towns Insolvency Act- — There are, it seems, three cases in which an 
order of discharge may be revoked under the Presidency-towns Insolvency 
Act, namely, — 

(1) where the insolvent fails to assist the Official Assignee in the 
realization and distribution of his property under sec. 43 of the 
Presidency-towns Insolvency Act ; 

(2) where the insolvent fails to file statements showing particulars 
of his after-acquired property in cases in which he is bound to do so 
under the Rules (d). See para. 419, “ Property acquired by 
insolvent after discharge ” ; 

(3) where an order of discharge is made conditional upon the insolvent 
consenting to a judgment being entered up against him in favour 
of the Official Assignee, and he fails to give his consent within 
the time prescribed by the Rules (e). See para. 401 under head 
‘‘ Cl. (d). ” 


426. Insolvency Rules as to discharge.—As to Rules under the 
Presidency- towns Insolvency Act, see Calcutta Rules 132-142C, Madras 
Rules 70-78, Bombay Rules 125-142, and Rangoon Rules 164-178. As to 
Rules under the Provincial Insolvency Act, see Calcutta Rule 9, Madras 
Rules XX and XXI, Bombay Rules XXIII and XXIV, and Allahabad 
Rule 9. 


(c) K. P. 8. P. P. L. Firm v. C, A. P. C. 
Firm (1929) 7 Rang. 126, (*29) 
A. R. 168. 

(4) See Calcutta Rule 141, Madras Rule 
78, Bombay Rule 134, Rangoon 


Rule 176 (2). 

(e) See Calcutta Rule 136, Madras Rule 
75, Bombay Rule 129, Rangoon 
Rule 174. 


Parai. 

41042$ 
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PART m. 

PROOF OF DEBTS. 

1. Belts provcAle and not provable. 

I [P.-<. I. A., 8. 46 ; Prov. I. A., s. 34.] 

^T«ru. 427. Effect of insolvency on ricfhts of creditors-— When a 
4X1, 428 person is adjudged insolvent, his property is transferred to the Official 
Assignee or Beceiver, and the remedies which his creditors had against 
his property are taken away before he was adjudged insolvent. In substitu* 
tion for those remedies the creditors acquire a right to share equally and 
proportionately in the distribution of the insolvent’s assets (a). A creditor who 
wishes to share in the distribution must prove for his debt in the mode 
prescribed by the Acts. Besides debts in the usual sense of the word there are 
** liabilities ” in respect of which a creditor may prove. The debts and 
liabilities, however, must be such as are provable in insolvency. Debts and 
'5 > liabilities in respect of which creditors are entitled to share in the distribution 

of the assets are called “ debts provable in insolvency,” and the method by 
which the debts and liabilities are established is called proof of debts. ” 
A creditor who fails to prove for a debt or liability which is provable in 
insolvency cannot, after the discharge of the insolvent, sue him for it. The 
debt is barred by the discharge. Debts and liabilities not provable in 
insolvency are unaffected by an order of discharge. 

428. Earlier bsuikruptcy laws. — Prior to the Bankruptcy Act, 
1849, the only debts that were provable in bankruptcy were debts which were 
certain or absolute. Contingent debts were not provable unless the debt 
had become absolute by the happening of the contingency before the act 
of bankruptcy on which the commission issued. Contingent debts were 
made provable for the first tim$ by the Bankruptcy Act, 1849, but to a very 
limited extent. The class of provable debts was from time to time enlarged, 
and has since the Bankruptcy Act, 1869, embraced almost, if not quite, all 
contractual liabilities imaginable (6). Beferring to the Act of 1869, Sir 
W. M. James, L.J., said ( c) : “A great number of cases occurred, before 
the passing of the late Act [i.e., the Bankruptcy Act, 1869], in which the 
bankrupt was left liable to several claims of various kinds, and the persons 
who had those claims were entirely excluded from any participation in the 
general division of the assets. Then came the Act of Parliament, which 
dealing in express terms with almost every one of the cases which had ever 
previously occurred, and excluding nothing but demands for damages for 
personal torts, provided that there should be nothing whatever for which 

(a) Rt Thomas (1888) 21 Q.B.D. 380, (c) Ex ^parU Llynvi Coal and Iron 

383. Company (1871) L.R. 7 Ch. App. 

<6) Re Browne and Wingrove (1891) 2 28, 31. 

Q.B,674,678. 
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a right to proof should not he given. Every possible demand, every possible 
claim, every possible liability, except for personal torts, is to be the subject 
of proof in bankruptcy, and to be ascertained either by the court itself, or 
with the aid of a jury. The broad purview of this Act is, that the bankrupt is 
to be a freed man — freed not only from debts, but from contracts, liabilities, 
engagements and contingencies of every kind. On the other hand all the 
persons from whose claims, and from liability to whom he is so freed are io 
come in with the other creditors and share in the distribution of the assets.” 

/ ^ It may here be observed that questions as to proof of debts in an 
^insolvency under the Indian Insolvency Act, 1848, pending when the 
Presidency-towns Insolvency Act came into force are to be decided by the 
. English Bankruptcy law as it may be from time to time (cl). 

k 

T 429. Debts and liabilities not provable ininsolvency .—There are 
three classes of debts or liabilities which are not provable in insolvency, 
namely: — 

(1) Demands in the nature of unliquidated damages arising other- 

wise than by reason of a contract or breach of trust. 

(2) Debts or liabilities contracted by the debtor with any 
* person, after that person has had notice of the presenta- 
tion of any insolvency petition by or against the debtor. 
This clause does not occur in the Provincial Insolvency Act. 
The effect is that a debt or Uability falling within this clause 
is provable under that Act. 

(3) Contingent debts and liabilities, the value of which cannot, in 

the opinion of the Court, be fairly estimated. 

430. (1) Unliquidated damages not arising out of contract 
or breach of trust: Damages for tort. — Claims for unliquidated 
damages cannot be proved for unless they arise out of a contract or breach 
of trust. Therefore, unliquidated damages for tort cannot be proved 
for, 6.^., for libel or trespass or misrepresentations by a director in a 
prospectus (d), unless they have been ascertained before the date of the 
order of adjudication by judgment, award, or compromise (e). Where in 
a case of unliquidated damages in tort it is possible to waive the tort and 
to treat the matter as a breach of contract the creditor may waive the 
tort and prove on the contract (/). 


431. (2) Debts contracted after notice of presentation of 
petition. — ^Debts incurred after adjudication are never provable in 
msolvency (jf). As regards debts contracted before adjudication, the creditor 
oan prove for them if he had no notice of the presentation of an 


(cl) Kanto Mohan v. Oulataun (1930) 
61 Oal. L. J. 283. 

{d) Re Oiks (im) 61 L.T.S2. 

{e) Re Newman (1878) 3 Ch. D. 494; 
Ex parte Harding (1864) 23 L.J. 
Bank. 22 ; Ex parte Mumford 
(1808) 16 Vea. 289, 33 E.R. 763. 
See O.P.C., 1908, 0. 20, r, 3. 


.(/) Parker v. Norton (1796) 6 T.R, 
696, 699, 101 E.R. 777, 779. Ex park 
Batim(1874)L.R. 9 Ch. App. 673. See 
also Re Hopbine (1902) M L.T. 676. 

Ig) Keeheoram v. Oovindram (1923) 68 
I.C. 340, (*23) A.N. 142 ; Kcdlu 
T. Agha Salim (1926) 89 I.C. 923, 
(’26) A.O. 668. 


Pww. 

€MSl 
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insolvency petition by or against the debtor, but not if he had such notice. 
Even where the creditor has notice, the debt itself is not non-provable. It is 
a provable debt within the meaning of sec. 46 (3), but the creditor having 
notice of the presentation of the petition, he is under a personal disability to 
prove. The result is as regards a creditor who has notice of a petition that he 
cannot ffove for the debt, nor can he recover either before or after the 

discharge of the debtor. Before discharge the action cannot be commenqe^ 
without the leave of the Court, and no leave would be granted in 8Uo£ a 
case {h). After discharge the suit would be barred by sec. 45 of the Presi-|^ 
dency-towns Insolvency Act. This clause, as stated above, is not contain^^^- 
in the Provincial Insolvency Act. A creditor therefore who advances money 
to the debtor before an order of adjudication has been made is entitled toJ|^ 
prove under that Act, even if the advance was made after notice of the * 
presentation of the petition. It is difficult to understand why this distinction^ 
has been made. 

\ 

432. (3) Contingent debts incapable of being fairly estimated. 
— With regard to contingent debts and liabilities which are provable in 
insolvency, it is the duty of the Official Assignee under the . Presidency- 
towns Insolvency Act, and of the Court under the Provincial Insolvency Act, 
to make an estimate of their value. If the value of any such debt or liability 
is incapable of being fairly estimated, that debt or liability will be deemed 
to be one not provable in insolvency. The case of Hardy v. Fothergill (i) 
decides that contingent future liability, however difficult it may be to assess, 
is something which must be taken to be capable of estimation, except where 
the Court may declare it to be incapable of being fairly estimated. 

The rule as to proof of contingent liabilities has been stated to be 
as follows : “ There is no doubt that a contingent claim for unliquidated 
damages is a provable debt and its amount has to be estimated as at the date 
of the receiving order. That, however, does not mean that the effect of the 
receiving order is to accelerate the happening of the contingency, so as to 
fix the amount of the defendant’s claim on the basis of the contingency 
having happened on the day of the receiving order, which is, in efiect, what 
the plaintiff’s contention amounts to, when asking the Court to measure 
the defendant’s claim for damages by the price of the shares on the day of the 
receiving order. The claim must be stated as on the day of the receiving 
order : if, when the proof is lodged, the contingency has not happened, the 
amount of the claim must be estimated as accurately as possible ; if the 
contingency happens before the proof is lodged, that fact is pro ianto evidence 
of tl;e true value of the claim as at the date of the receiving order, and there 
will, as a rule, be no difficulty in arriving at the amount of the claim ; if 
the contingency happens after the proof is lodged and it appears that the 

{h) See Buckwell v. Norman (1898) 1 (») (1888) 13 App. Cas. 351 . 

Q.B. 622. 


Paras. 

431,432 
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. amoimt at wUch the damages have been estimated is below the true value, Paras, 
the creditor will be allowed to amend his proof or lodge a fresh proof at any 432^ 438 
time during the continuance of the bankruptcy, but not so as to disturb 
prior Avidends ” (j). 

R Alimony.-— Alimony ordered by a Court to be paid periodically by a 

^^band to his wife is not the subject of proof. The reasons are that the 
y 8Uh)L payabjeis not alump sum, but a payment to be made monthly or weekly; 
that the siim is payable out of personal earnings, and that which would 
gotb*the wife would take nothing from his creditors ; and that the payments 
cannot be valued, because they could be varied from time to time by the 
Divorce Court according to the means of the husband, and might at any 
time be put an end to by resumption of cohabitation (k). For the same 
reasons arrears of alimony whether accrued before ({) or after (m) the order 
^bf adjudication are not provable in insolvency. 


433. Debts not provable by the gfeneral policy of the law.*— 

Besides the three classes of debts mentioned above, there are certain debts 
which are not provable by the general policy of the law. The test is whether 
the debt ccyild have been recovered in an action against the insolvent had 
he continued solvent. If the debt cannot be enforced by action, it is not 
provabWn). 

(1) or immoral consideration. — debt which is founded on an 
illegal or immoral consideration cannot be proved (o). 

(2) Gaming debts. — A debt arising out of a contract by way of wager 
or gambling is not provable (jo), not even if judgment has been obtained 
in respect of it (y). 

(3) Contracts against the •policy of the bankruptcy laws. — An agreement 
to pay money to a creditor to induce him not to oppose his discharge is 
against the policy of the bankruptcy laws (r), and no proof can be made 
on such an agreement. The same applies to an agreement whereby what is 
one debt before the debtor’s insolvency becomes another and a larger debt 
in the event of his insolvency (5). 

(4) Secret agreement to give preference to a creditor. — A creditor who 
executes a composition deed, upon the face of which he is to be paid pari 
passu with the other creditors, and at the same time secretly stipulates for 
a preference, is not entitled, upon discovery of the fraud, to prove even 


(j) Ellis da Co.'s Trustee v. Dixon- 
Johnson (1924) 1 Ch. 342, 366. 
(h) Linton v, Linton (1886) 16 Q.B.D. 
239. 

(I) Ken V. Ken (1897) 2 Q.B. 439. 

{m) ReHawUna (1894) 1 Q.B. 26. 

(n) See Ex parte Bulmer (1807) 13 Ves. 

313, 33 E.R. 311. 

(o) See Indian Contract Act, 1872, s. 23. 
<p) See Indian Contract Act. 1872. 


30 ; Re Qieve (1899) 1 Q.B. 794 ; 
Universal Stock Exchange v. Stra- 
chan (1896) A.C. 166. 

(q) Re Lopes (1889) 6 Morr. 245. 

(r) Kearky v. Thomson (1890) 24 Q.B. 

D. 742; Naoraji N, Thoonthi v. 
Kazi Sidick Mirza (1896) 20 Bom. 
636. 

(«) Ex parte Pottinger (1878) 8 Ch. D. 
621. 625. 
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Paras. original debt which by the terms of the composition deed he has 

483, 434 released. In such a case the release is absolute, but the condition being 
tainted with illegality, is void (t). The case of fraudulent preference within 
the meaning of sec. 56 of the Presidency-towns Insolvency Act and of 
sec. 53 of the Provincial Insolvency Act stands on a different footing. Seek |7 
para. 439 (5) below. / ■ 

(5) Agreement in fraud of other credits. — k liability arising out 6f 4; 
an agreement which is in fraud of the other creditors is not provable. Thus 
in Be Myers (u), the owner of a business, who had procured A to become 
surety for the payment of a debt, and for that purpose to join him in making 
certain promissory notes, upon the eve of his bankruptcy, entered into an 
agreement with A for the sale to him of his business and stock-in-trade. 
By the terms of the agreement A^ by way of part payment of the purchase 
money, took over the sole liability upon the notes. Subsequently the vendor 
was adjudicated bankrupt, and the trustee in bankruptcy obtained a judg- 
ment declaring that the agreement and sale were a sham and void. A^ 
who in the meantime had paid the notes, put forward a proof against the 
debtor’s estate for the money so paid as in respect of a consideration which 
had failed. It was held that although the debtor’s estate bad had the 
benefit of the payment, A could not prove for it, as it had been paid in the 
course of carrying out a transaction devised in fraud of the general body 
of creditors, and that so much of the fraudulent agreement as was disadvanta- 
geous to A and precluded him &om having recourse to the debtor as the 
principal maker of the notes was binding on him, though the part which was 
advantageous to him did not bind the other creditors. 

(6) barred by limitation. — ^A debt which is barred at the com- 
mencement of the insolvency is not provable, but if the debt was not barred 
at the commencement of the insolvency lapse of time will not deprive the 
creditor of his right of proof (v). 

434. Inquiry into Consideration for debt— Just as the Court has 
power before making an order of adjudication to inquire into the consider- 
ation of the petitioning creditor’s debt, so it has power to inquire into the 
consideration for debts for the purposes of proof (see para. 161 above). For 
this purpose the Insolvency Court may go behind a judgment, and will 
inquire into the consideration for the debt even if the debt was admitted 
by the insolvent in his statement of affairs or schedule (ti;), and even where 

{t) Ex parte Oliver ( 1850 ) 4 De. G. 456 ; Jhan Bahadur Singh v. 

and Sm. 354, 64 E. B. 866 ; Ex Bailiff of the District Court of 

parte PhiUipa (1888) 36 W.R. 567. Toungoo (1927) 5 Rang. 384, 104 

(tt) (1908) 1 K.B. 941. LG. 816, (’27) A. B. 263 ; Syed 

(v) Ex parte Rose (1827) 2 Gl. and J. Ijaz Husain v. Lachman Das 

2!^ i BivasuJbramania ▼ Theethi- (1924) 75 LG. 790, (’24) A.O. 

appa (1924) 47 Mad. 120, 75 I.G. 351 ; Damodar Das v. Hamidul 

572, (’24) A.M. 163 ; Baranashi Rahman (1926) 98 LG. 74, (’26> 

Koer y. Bhabhadeb (1921) 34 Gal. A.0. 621. , 

L. J. 167, 66 LG. 758, (’21) A. 0. (w) Ex parte RevdHim) 13 Q.B.D. 720. 
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he has consented to the judgment (»). Similarly the Court may go behind 
a judgment obtained on a compromise, and refuse to admit a proof founded 
upon it, if the original claim was not bona fde^ but was made for purposes of 
extortion (y). The Court has a right and duty to go behind any accounts 
stated or covenant or judgment and in the interest of other creditors get 
to the real character of the transaction and ascertain whether the debt 
on which proof is founded is a real debt (^1). Where the circumstances 
are suspicious, the Court may require the claimant to prove the 
consideration for the judgment, and if he is unable to prove it, the 
proof will be rejected ( 2 ). Where a judgment was obtained against the 
debtor by default for money lost in betting, it was held that the judgment 
being for a gambling debt, the proof should be reject(»d (a) ; but where, 
after an action to recover a gaming debt had been dismissed, the creditor 
wrote to the committee of the debtor’s club complaining of his conduct in 
not pa 3 dng his debts of honour, and the debtor, in consideration of the 
letter of complaint being withdrawn, gave the creditor bills in satisfaction 
of the debt, it was held that the bills were given for a good considera- 
tion, and that the creditor could prove for the amount due thereon (b). 
Though a Hindu father has admitted a debt, his sons who were joint with 
him are entitled after the father’s death to challenge the bona Jides of the 
debt (c). The Court, however, will not inquire into the form of the 
judgment ; the power of the Court to go behind a judgment is a power to 
inquire into the consideration and not into the form of the judgment, and 
the judgment is conclusive unless the consideration can be questioned (d). 
See para. 446 (5). 

435. Debts and liabilities provable in insolvency.— With the 
exceptions mentioned in the section and the exception of debts which are not 
provable by the general policy of the law, all debts and liabilities, present or 
future, certain or contingent, to which the debtor is subject at the date of the 
order of adjudication, or to which he may become subject before his discharge 
by reason of any obligation incurred before the date of the order of adjudi- 
cation, are provable in insolvency . The word “ debt ” is used in its 
ordinary sense, but the word “ liability ” has a special significance. The 
term “ liability ” includes any compensation for work or labour done, any 
obligation or possibility of an obligation to pay money or money’s worth 
on the breach of any express or implied agreement or undertaking, whether 


(x) Ex parte Lennox (1886) 16 Q.B.D. 

316. 

(y) Ex pa/rte Banner (1881) 17 Ch.D. 

4 ^. 

(yl) Be VaunLaun (1007) 1 K. B. 165, 
162-163, affmd. in (1907) 2 K. B. 
23, 30; Kanto Mohan v. ChUataun, 
(1930) 61 Gal L. J. 283. 294. 

(z) Ex parte Anderson (1886) 14 Q.B.D. 

606. 


(a) Be Deerhurst (1891) 8 Morr. 97. 

\h) Re Browne (1904) 2 K.B. 133. See 
also Re Campbeil (1911) 2 K.B. 
992, a case under the Money* 
lenders Act, 1900. 

(e) Sreepat Singh v. Ram Samp (’26) 
A.C. 982, 92 I. G. 463. 

(d) Re Beauchamp (\WA) 11 Mans. 6, 
(1904) 1 K. B. 672. 
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Ptflt* the breach does or does not ocour^ and whether or not the amount payable 

49^438 is liquidated or unliquidated, present or future, certain or dependent on a 

contingency, and, as to mode of valuation, capable of being ascertained by 
fixed rules or as matter of opinion (e). 

436. Damages arisilig out of contract— Damages arising out of 
contract are provable in insolvency, e,g., damages for fraudulent misre- 
presentation on a sale of goods (/). The whole policy of the Insolvency Acts 
is completely to discharge the debtor from contractual obligations to pay 
sums of money, and the only right of any person under a contract with a 
person who is subsequently adjudged insolvent, whatever the pecuniary 
daim is, is to come in and prove ( 9 ). There are however certain liabilities 
arising out of contract which have an object other than the payment 
of money or which can be met by an injunction or a decree for specific 
performance. It is not clear whether these liabilities are provable 
in insolvency. In Hardy v. Fothergill (h) the Earl of Selbome said : 
** There may be contracts, such, for example, as a promise to marry (not 
broken), or a covenant not to molest, or not to carry on a particular trade 
within certain limits, etc., which on a fair interpretation of these words ought 
to be excluded as having a different object from the payment of^money in 
any contingency ; although if they were broken a jury might award damages 
for their breach. I must guard myself against being supposed to lay 
down any rule applicable to cases of that kind, or to any others in which an 
injunction or specific performance would be the most proper remedy.” 

437- Damages arising out of breach of trust — The liability of a 
trustee in respect of a breach of trust was always provable in bankruptcy, 
though it was not specifically mentioned as a debt provable in bankruptcy 
either in the Bankruptcy Act, 1869, or in the earlier statutes. The liability 
of a promoter of a company in respect of secret profit is incurred by 
breach of trust, and is provable in insolvency (i). 

438. Contingent liabilities provable in insolvency.— The follow., 
ing are some of the instances of contingent liabilities which are provable in 
insolvency : — 

(1) Rent and covenants under a lease , — The liability of the assignee of a 
lease under a covenant to indemnify the lessee in respect of future breaches 
of the lessee’s covenants is a provable debt. In Hardy v. Fothergill (j), 
a lease for a term of fifty years contained covenants on the part of the 


(e) This is a part of the Explanation to 
seo. 46 of P.-t. I. A. No snoh ex- 
planation is appended to the 
corresponding see. 34 of Frov. 
I. A., but it will apply equally to 
oases wwdftT that Act. 

(/) Jack V. Kipping (1882) 9 Q.B.D. 


113. 

(p) Victor V. Victor (1912) 1 K.B. 247, 
261. 

(^) (1888) 13 App. Gas. 351, 360. 

(i) Emma Silver Mining Company ▼. 

Qrant (1881) 17 Oh. D. 122. 

Ij) (1888) 13 App. Gas. 361. 
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lessee to repair and yield up the demised premises in repair at the end of the Para* 438 
term. The lessee assigned the lease for the residue of the term and the assignee 
covenanted to perform all the covenants in the lease and to indemnify the 
assignor in respect of any breach of the covenants. Eight years before the 
term expired the assignee filed a petition for liquidation by arrangement under 
the Bankruptcy Act, 1869, and obtained an order of discharge. The lessee was 
not scheduled in the debtor’s statement of affairs, and no notices were sent to 
him» and he tendered no proof in the liquidation in respect of the assignee’s 
possible liability at the end of the term upon his covenant to indemnify. 

After the term expired the lessor recovered damages against the lessee upon 
the covenants for repair. The lessee thereupon claimed an indemnity from 
the assignee in respect of his covenant to indemnify. It was held that the 
claim of the lessee was barred by the discharge of the assignee. The ground for 
the decision was that the contingent liability on the covenant to indemnify was 
a debt provable in the liquidation unless an order of the Court declared it to 
be a liability incapable of being fairly estimated. In that case Lord Selborne, 
after referring to the provisions of sec. 31 of the Bankruptcy Act, 1869, and 
the definition of the term '' liability ” and the clause providing for estimating 
the value of contingent liabilities, said : ^^According to what appears to be 
the sound ^interpretation of the whole clause, the legislature intended that 
question [of estimating the value], in all disputed cases, to be determined in 
the course of the proceedings in bankruptcy, and not left open for the 
determination of other Courts after the bankrupt’s discharge ; and in 
undisputed cases, or where no claim might be made to prove, all liabilities 
within the general definition were to be, and to remain, in the category of 
provable debts.” The substance of the above passage from his Lordship’s 
speech amounts to this, that with the exceptions mentioned in the section 
all liabilities are provable in bankruptcy unless their value is incapable of 
being fairly estimated. 

In Hardy v. FothergiU the assignee of the lease had become bankrupt. The 
same principle applies where the lessee becomes insolvent and the lessor seeks 
to prove in his insolvency. In such a case if the lease is disclaimed, the 
lessor can prove, on the principle laid down in Hardy v, FothergUl, for the 
difference between the rent to be paid under the lease and that which it is 
estimated he can obtain in future (k). The rule in Hardy v. FothergUl 
applies only where there is a disclaimer. It does not apply where the lessor 
is proving against the estate of his lessee in respect of an ensiing lease. 

In the case of an existing lease the lessor is entitled to have a daim 
entered for the full amount of the rent and for future liability in respect of 
covenants till the end of the term, but he can only prove for the arrears 
of rent due and the breaches of covenants which have taken place up to 
the time of proof (Q. 

(k) Ex parte Upfwi Coal and Iron Co, j (Q Ee New Oriental Bank Corporation 
(1871) L. R. 7 Ch. App. 28. > (1896) 1 Gh. 763. 
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Pant. (2) iMbOitiy of surety.— A liability to indemnify a surety is a eontin* 
438,439 gent liability provable in the insolvency of the principal debtor, although 
the surety has not paid anything to the creditor (m). Thus if A guarantees 
to (7 the payment of a debt due from D to C, and D becomes insolvent, A 
may prove against the estate of D, though he has not paid C (see para. 444). 
Similarly the liability of an insolvent co-surety to make contribution is a 
debt provable in his insolvency (n). Thus HA and B jointly and severally 
guarantee to C the payment of a debt to him from D, and A becomes 
insolvent, B may prove against the estate of if, though B has not paid C. 

(3) Liability for payment after death, — X liability under a covenant for 
the payment of money out of the estate of the covenantor after his death 
is provable as a debt in the insolvency of the covenantor. Thus if A cove- 
nants with B that his executors or administrators shall, within six months 
after his death, pay to £ a sum of money, and A becomes insolvent, the 
liability is provable in his insolvency. If no proof is made, and A obtains 
his discharge, B cannot maintain an action against A'b executors or 
administrators to recover the amount after A^b death (o). 

439, Other liabiKties provable in insolvency.— The following 
are some more instances of liabUities provable in insolvency : — , 

(1) Annuities. — An annuity for life is capable of being fairly estimated 
and is therefore provable (p). If the annuity is payable to the wife during 
her life or widowhood, the value of the contingency of re-marriage is capable 
of being fairly estimated, and proof may be admitted for the value of the 
future payments as ascertained by an actuary (g). Where a husband by a 
deed of separation covenanted to pay an annuity to his wife during their 
joint lives, determinable if she should not lead a chaste life, or if the husband 
and wife resumed cohabitation, it was held that the value of the annuity 
was capable of being fairly estimated and was provable in the bankruptcy 
of the husband (r). 

(2) Costs. — The costs^'of a successful plaintiff are provable in the 
insolvency of the defendant, and the costs of a successful defendant are 
provable in the insolvency of the plaintiff, even though they have not 
been taxed, provided the judgment was pronounced and signed before the 
date of the order of adjudication (s). 


(m) Its Paine (1897) 1 Q.B. 122; 

Rodertgues v. Ramaawami CheUiar 
(1017) 40 Mad. 783, 38 1. C. 783 ; 
Qangadhar v. Kanhai (1928) 50 
All. e06, 109 1.C. 421, (’28) A.A. 
306. 

(n) Wolmershanaen y. OiiUick (1893) 2 

Gh. 614. 

(o) Barnett v. King (1891) 1 Ch. 4. 

(p) Exports Naden (1^7) L,B. 9 Ch. 

App. 670. 


(q) Ex parts Blakemore (1877) 6 Ch. D. 

372 . 

(r) Ex parte Neal (1880) 14 Ch. D. 679. 
(e) See O.P.C., 1908, 0. 20, r. 3. As 

to the English law, see Ex parts 
Peacock (1873) L.R. 8 Ch. App. 
682 ; Ex parts Ru;ffle (1873) L.B. 
8 Ch. App. 997, 1001; Re Newman 
1876) 3 Ch. D. 494 ; Re A Debtor 
No. 68 of 1911), (1911) 2 K.B. 
662 ; Re Black (1887) 67 L.T. 419. 
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(3) CaUs on shares. — The liability in respect of calls in the winding- 
up of a company is a debt provable in the insolvency of a 
contributory. If the company fails to prove, and the contributory 
obtains his discharge, he cannot afterwards be placed on the list of 
contributories (Q. 

(4) Volunla/ry bonds. — debt arising upon a voluntary bond may 
be proved for equally with debts for valuable consideration, unless steps 
have been taken by the Official Assignee or Receiver to set it aside as 
fraudulent against creditors (u). 

(6) Fraudulent preference, — Where a payment made by the debtor to a 
creditor is set aside as being a fraudulent preference within the meaning of 
sec. 66 of the Presidency-towns Insolvency Act or the corresponding sec. 64 
of the Provincial Insolvency Act, the creditor is entitled to prove for his 
debt with the other creditors (o). 

(6) Commission. — ^An agent who brings about the relationship of buyer 
and seller is entitled to commission, though the actual sale is not carried 
out till after the insolvency of the seller, and he is entitled to prove for such 
commission (w). 

(7) Arrears under a deed of separation. — Arrears under a deed of 
separation are provable in insolvency (x). 

(8) • Damages aga/inet co-respondent. — Damages which a co-respondent 
has been ordered to pay into Court are provable, though they will not support 
an insolvency petition against him {y). 

(9) Covenant to pay premiums. — Damages for breach of a covenant 
to pay premiums entered into by the assured at the time of assigning a policy 
of insurance on his life are provable in insolvency (a). 

440. Person by whom proof to be made —As a general rule, the 
person to prove is the person to whom the debt is due either at law or in 
equity (a). The rules which govern the right of proof are almost the same as 
those which govern the right to present a petition. Thus the guardian of a 
minor may prove on behalf of the minor. Similarly an executor or adminis- 
trator may prove in respect of a debt due to the testator or intestate. 

441. Benamidar.— It has been held that a benamidar cannot prove 
though he can sue for the debt (6). 

441A. Executor’s right of retainer.— -An executor to whom 
a debt is due from the estate of the testator has no right of retainer 
under the Indian law (c) as he has under the English law ; he 
must prove like any other creditor. 

442. Holders of bills of exchange.— -The holder of a bill of exchange 
is entitled to prove for his debt in the insolvency of each of the prior parties to 


(i) Re Mercantile Mutual Marine In- 
surance Association (1884) 25 Ch. 
D. 415. 

(tf) Re Coates (1892) 9 Morr. 87. 

( v) Per Cave, J., in Re Stephenson ( 1888) 

20 Q.B.D. 540, 543. 

(w) Be Beale (1888) 5 Morr. 37. 

(X) Victor y. Victor (1912) 1 K.B. 247. 
(y) Be O'Qorman (1899) 2 Q.B. 62. See 


also Be A Debtor (No. 76 of 1929), 
(1029) B. Sb C. R. 48. 

( 2 ) See Be Gumming (1929) B. & O.R. 4. 

(а) Ketokey Charan v. SreemuUy Sarat 

(1916) 20 C.W.N. 995, 37 I.C. 71. 

(б) Ketokey Charan v. Sreemutty Sarat, 

supra. 

(e) See Indian Succession Act, 1925, 
s. 323. 


Parsfc 

439442 
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-Tttas. the bill, and may receive a dividend from each estate upon his whole debt, 
46444 provided he does not in the whole receive more than 16 annas in the rupee (d). 

443. Double proof —There cannot be a double proof against the same 
estate for the same debt, in other words, an insolvent estate ought not to 
pay two dividends in respect of the same debt. “ If it were not so, a creditor 
could always manage, by getting his debtor to enter into several distinct 
contracts with different people for the same debt, to obtain higher dividends 
than the other creditors, and perhaps get his debt paid in full ” (e). This 
may be explained by an illustration. A mortgages his property to JB. 
Subsequently A transfers the equity of redemption of the property to his 
wife and covenants with her to discharge the mortgage debt, so that the 
wife may get the property free from the charge. The mortgage debt is not 
paid and A becomes insolvent. A proof is put in on behalf of the mortgagee. 
The wife is not entitled to prove in respect of the covenant to discharge 
the mortgage debt. Here the debtor has entered into two covenants 
with two different persons to pay the debt. He has entered into a contract 
with the mortgagee and also with his wife, but they are both covenants 
to pay the same debt, and if they were both allowed to prove in respect 
of that debt, higher dividends would be paid in respect of that debt than in 
respect of his debts to other creditors. This would violate the rule against 
double proof, and the wife therefore cannot be allowed to prove (/). 

444. Proof by surety. — ^Where payment of a debt is guaranteed, and 
the principal debtor becomes insolvent, the creditor can prove for the full 
amount of the debt, and then recover from the surety the amount of the 
deficiency after receipt of dividends out of the debtor's estate. The surety 
has no right of proof, for if he were allowed to prove, it would be a case of 
double proof in respect of the same debt (g). If the surety pays the whole 
amount due to the creditor, he is entitled to prove and not the creditor. 
If the surety pays the entire, debt after the creditor has lodged his proof, he 
will be entitled to the benefit^of the proof made by the creditor, and the 
creditor must account to the surety for any dividends already received by 
him (A). A surety who pays only a 'pa/rt of the debt has no equity to 
stand in the place of the creditor (i). 

Limited guarantee , — A surety may guarantee part only of a debt oi he 
may guarantee the whole debt with a limit of liability. Whether a limited 
guarantee in any particular case is a guarantee for part only of a debt or a 
guarantee for the whole debt with a limit of liability is a question of construc- 
tion in each case. The rule, as laid down in EUie v. Emmanud (j), is that 

(d) Ex parU RushfoHh (1805) 10 Yes. (g) Be Mosa (1905) 2 K.B. 307, 312. 

409, 416, 32 E.R. 903, 906. (h) Be Saaa (1896) 2 Q.B. 12, 15. 

(e) Be Orientdt Commercial Bank (1871) (t) Ex parte Buahforth (1805) 10 Yes. 

L.B. 7 Ch. App. 99, 103. 409, 32 E. R. 93. 

( / ) Be Hoey (1918 19) B. & C. R. 49. ( j) (1876) 1 Ex. D. 157. 
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where a surety gives a continuing guarantee limited in amount to secure the Pm, 444 
floating balance which may from time to time be due from the principal debtor 
to the creditor, the guarantee is prima facie for part only of the debt ; but 
a guarantee, limited in amount, for a debt already ascertained which exceeds 
that limit, is prima facie a guarantee for the whole debt with a limit of liability. 

Where the guarantee is for part only of a debt, the surety is entitled , on payment, 
to a rateable proportion of the dividends received by the creditor on the 
whole debt. For this the reason is that when the guarantee is for part only of 
a debt, that part is, as between the surety and the creditor, the whoh debt. 

Where the guarantee is for the whole debt with a limit of liability, the surety 
on payment has no such right, and the creditor can prove against the estate 
of the principal debtor for the full amount of the debt notwithstanding 
that he has received from the surety the whole sum for which the surety 
was bound (k). In Hobson v. Bass ({) the guarantee was in these terms : 

I hereby guarantee to you the payment of all goods you may supply to £. 
buu so as my liability to you under this or any other guarantee shall not 
at any time exceed the sum of 2501.” The creditor supplied goods to the 
amount of 667{. E then became bankrupt. The creditor proved for the 
whole sum and then called upon the surety to pay and the surety paid 2502. 

The creditor afterwards received a dividend on the 6572. It was held 
that the guarantee was for part only of the debt, and that the surety was 
entitled to a part of the dividend bearing to the whole the same proportion 
as 2502. to 6672. In Ellis v. Emmanuel (m), the surety and the principal 
debtor passed a bond to the creditor to secure a debt of 7,0002. then due 
from the debtor to the creditor with a proviso that the surety should not be 
liable under the bond for a sum exceeding 1,3002. It was held that the 
guarantee was for the whole amount with a limit of liability, and that the 
surety was not entitled on payment to any part of the dividends received 
by the creditor. The respective rights of the creditor and surety were thus 
stated by Vaughan Williams, J., in Re 8ass (n) ; “ I think that the common 
law right of the bank [creditor] here was to sue the debtor for the whole 
amount that was due from him to them, irrespective of the sum which was 
paid by the surety, unless that sum amounted to 20 s. in the pound. When 
bankruptcy supervened the right of the principal creditor, the bank was to 
prove for that amount, unless there was a surety and that surety was a surety 
for a part of the debt. In that case, if the surety is a surety for a part of the 
debt, and the surety has paid that part, then by virtue of that payment the 
right of proof, which would have been the right of proof of the principal 
debtor, becomes pro tanto the right of proof by the surety. The surety has 
a right, having paid part of the debt in that way, to stand pro tanto in the 

(k) EUis Y. Emmanuel (1876) 1 Ez. D. A. M. 230; Be HouUer (1929) 1 Ch« 

167 ; jRe Saee (1896) 2 Q.B. 12 ; 206. 

Bombay Company Limited v. (Q (1871) L.R. 6 Gh. App. 792. 

Official Assignee of Madras (1921) (m) (1876) 1 £z/ D. 167. 

44 Mad. 381, 63 LG. 173, ('21) (n) (1896) 2 Q.B. 12, 14. 
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' ^ slioes of the principal creditor ; and even if the principal creditor has proved 

444*446 and has received the dividend, and the surety comes and repays the full 
amount, the principal creditor would then be trustee for the surety of the 
^ amount of the dividend which he had so received. In my judgment that right 

of the surety as against the principal creditor only arises in a case where the 
surety has paid the uhoU of the debt. It is quite true that where the surety 
is surety for a part of the debt as between the principal creditor and the 
debtor, the right of the surety arises merely by payment of the part because 
that part, as between him and the principal creditor, is the whole. Now 
for the purpose of this guarantee all I have to determine here is, whether 
as between the bank and the surety, the surety became . a surety for the 
whole of the debt or for a part.’’ 

445. Aecommodation bills. — A person who puts his name on a 
bill for the accommodation of another stands in the position of a surety, and, 
if the other person becomes insolvent, the surety may take up the bill and 
prove in the insolvency of the other (o). Where there are accommodation 
transactions on either side, and one of the two parties becomes insolvent, 
the solvent party must, before he can prove, take up his own bill and so 
exonerate the insolvent’s estate from the original debt. To allow 'both the 
solvent party and the holder of the bills to prove against the estate would be 
to permit double proof in respect of the same debt (p). If both parties become 
insolvent, there can bo no proof by either estate against the other, and the 
cash balance, that is, the balance including the sums, if any, paid by the 
insolvents respectively for the bills which they have taken up, is the sum to 
be proved on either side ; this is known as the rule in Ex paHe Walker (q ) . 


2. Proof of dd)ts in general. 


446- Proof in general under Presidency-towns Insolvency 
Act [Sch. n, rr. 1-8] —The rules as to proof of debts under the Presidency- 
towns Insolvency Act are cbntained in Sch. II of the Act. They are as 
follows : — 


1. Time for lodging proof . — Every creditor shall lodge the proof of his 
debt as soon as may be after the making of an order of adjudication (r. 1). 
This rule is merely directory. Lapse of time before proof does not prevents 
creditor, whether secured or unsecured, from coming in and proving so long 
as there are assets available for distribution, though he cannot disturb the 
distribution of past dividends. Dealing with this question Vaughan Williams, 
L. J., said (r) : “ Now, according to my experience of bankruptcy practice. 


(o) Uaigh v. Jackson (1838) 3 M. & W. 

698, 160 E. R. 1283. 

(p) Ex parts Read (1822) 1 Gl. and J. 

224. 

(q) (1798) 4 Ves. 373, 31 £. R. 190. 

(r) Re Me Murdo (1902) 2 Oh. 684, 699 ; 


Re Ramchandra Oanuji Waikar 
(1922) 29 Bom. L. R. 1167; 
Krishna Ohinnoo db Sons v. Ma- 
tubhai (1929) 53 Bom. 290, 117 
I. 0, 440, (*29) A. B. 107. See 
P.-t. 1. A., 8. 72 ; Prov. I. A., b. 63. 
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there never has been any doubt as to the right of a creditor, whether he is Para* 448 

a secured creditor or whether he is an unsecured creditor, to come in and 

prove at any time during the administration, provided only that he does 

not by ^ proof interfere with the prior distribution of the estate amongst 

the creditors, and subject alwa 3 rs, in cases in which he has to come in and ask 

for leave to prove, to any terms which the Court may think it just to 

impose ; and, of course, in every case in which there has been a time limited 

for coming in to prove, although the lapse of that time without proof does 

not prevent the creditor from proving afterwards, subject to the conditions 

which I have mentioned, in every such case he can only come in and prove 

with the leave of the Court. If that is so, leave must be granted upon 

such terms as the Court may think just.” 

2. Mode of lodging froof. — A proof may be lodged by delivering or 
sending by post in a registered letter to the Official Assignee an affidavit 
verifying the debt (r. 2). The affidavit may be made by the creditor himself 
or by some person authorised by or on behalf of the creditor. If made by 
a person so authorised, it must state his authority and means of knowledge 
(r. 3). The affidavit must contain or refer to a statement of account showing . 
the particulars of the debt, and must specify the vouchers, if any, by which 
the same can be substantiated. The Official Assignee may at any time call 
for the production of the vouchers. The affidavit must state whether the 
creditor is or is not a secured creditor (rr. 4-6). 


3. Cost of proving debts, — A creditor must bear the cost of proving 
his debt unless the Court otherwise specially orders (r. 6). If a creditor 
appeals from the rejection of a proof, and succeeds in the appeal, he is allowed 
the costs, not of the proof, but of the appeal, out of the estate ($). 

4. Right to examine proofs. — Every creditor who has lodged his proof 
is entitled to see and examine the proofs of other creditors at all reasonable 
times (r. 7). 

5. Admission and rejection of proofs. — The Official Assignee must 
examine every proof and the grounds of the debt, and in writing admit or 
reject it in whole or in part, or require further evidence in support of it. If 
he rejects a proof he must state in writing to the creditor the grounds of the 
rejection (r. 25). He must inquire into the consideration for the debt and 
may for that purpose even go behind a judgment. “ No judgment recover- 
ed against the bankrupt, no covenant given by or account stated with 
him, can deprive the trustee of his rights. He is entitled to go behind such 
forms to get at the truth, and the estoppel to which the banlaupt may have 
subjected himself will not prevail against him ” (^). See para 434 above. 

A petitioning creditor must prove again in the usual way if he 
desires to vote or take a dividend. But there is no obligation on him 
to prove. If he lodges his proof, the Official Assignee has power to 
examine his proof and to reject it if he finds that there was no debt 
due from the insolvent to the petitioning creditor {u). 


(s) Be National Wholemeal Bread ds 

Biscuit Co. (1892) 2 Ch. 457. 

(t) Re VaunLaun (1907) 1 K. B. 155, 

162-163, affirmed in (1907) 2 
K. B. 23, 30. 


(u) Moor V. Anglo-ltalian Bank (1879) 
10 Ch. D. 681, 690 ; Ketokey Cha- 
ran v. Sreemutty Sarat (1916) 20 
C. W.N. 995, 37 LC. 71. 



296 


LECTURE VII. 


vFiinui* ^ Official Assignee to examine the proofs and to admit 

^ MM4B or reject them without undue delay (o). No creditor should be put to 
unnecessary expense or delay (fc’). Rules have been made by the High 
Courts of Bombay (^r) and Rangoon (y) prescribing the time within which 
proofs must be admitted or rejected. It is strange that no such Rules have 
been made by the other High Courts. 

6. WUhdramng proof . — proof may be withdrawn before it has been 
dealt with by the Official Assignee (s). 


447. Mode of proof under Provincial Insolvency Act (s. 49).— 

A debt may be proved under the Provincial Insolvency Act by delivering, or 
sending by post in a registered letter^ to the Court an affidavit verifying the 
debt. The affidavit must contain or refer to a statement of account showing 
the particulars of the debt, and must specify the vouchers (if any) by which 
the same can be substantiated. The Court may at any time call for the 
production of the vouchers. Under that Act it is for the Court to deter- 
mine whether the persons alleging themselves to be creditors of the insolvent 
have proved their debts and to frame a schedule of creditors (sec. 33). The 
Official Receiver also may do so where the power to frame schedules of 
creditors has been delegated to him by Rules made in that behalf (a). As to 
the time for tendering proof of debts under the Provincial Insolvency Act 
and as to the framing of the schedule of creditors, see paragraph 328 above. 
In a recent Calcutta case it was held that sec. 49 of the Provincial 
Insolvency Act only specifies a simple mode of proof, and that it does not 
exclude any other mode of proof, and that a debt is proved within the 
meaning of sec. 78 of the Act if it was admitted by the judgment-debtor 
in the course of the insolvency proceedings (b). The question in that case 
was one of limitation under sec. 78 of the Act. 

448. Expunging an^ reducing proof [F--t I. A., Sch. 2, rr. 
26-27; Prov.LA, s- 50].- Under the Presidency-towns Insolvency Act, 
if the Official Assignee thinks that a proof has been improperly admitted, 
the Court may on the application of the Official Assignee, after notice to the 
creditor, who made the proof, expunge the proof or reduce its amount. The 
Court may also expimge or reduce a proof upon the application of a creditor 
if the Official Assignee declines to interfere in the matter, or in the case of a 
composition or scheme upon the application of the insolvent. 


(v) jRe ArcAidald OilcArist Peace (1921) 
26 C. W. N. 663, 70 I. C. 607, 
('21) A. 0. 771. 

(to) TokoAama Specie Bank v. S. Cur- 
lender da Co, (1926) 43 Cal. L. J. 
436, 96 I. C. 469, (’26) A. C. 693. 
(X) Rule 119. 


(y) Rule 166. 

( 2 ) Be BAoades (1699) 1 Q. B. 906, 
909, (1890) 2 Q. B. 347. 

(a) Frov. I. A., s. 80. 

(b) KrisAna Chandra Dae v. Jolindra 

Nath Porial (1926) 48 Cal. L. J. 
574, 114 1.0. 416, ('29) A.O. 159. 
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The provisions of the Provincial Insolvency Act are to the same effect. 
By sec. 50 of that Act it is provided that where the Receiver thinks that a 
debt has been improperly entered in the schedule, the Court may, on the 
application of the Receiver, and after notice to the creditor and such inquiry 
(if any) as the Court thinks necessary, expunge such entry or reduce the 
amount of the debt. The Court may also after like enquiry expunge an 
entry or reduce the amount of a debt upon the application of a creditor where 
no Receiver has been appointed, or where the Receiver declines to interfere 
in the matter, or in the case of a composition or scheme, upon the application 
of the debtor. The power to admit or reject proofs may be delegated to 
the Official Receiver by Rules (c). 

The right of a trustee in bankruptcy to apply to the Court to expunge or 
reduce a proof has long since been recognised in England. Mere lapse of 
time is no objection to the application, but if a proof is expunged or reduced, 
the trustee cannot compel the creditor to refund any sum overpaid, though 
he can deduct it from any future dividend ( d). A creditor may apply 
to expunge or reduce a proof if the Official Assignee or Receiver 
declines to interfere (c). As a general rule the insolvent has no Iogos standi 
to apjfly to expunge or reduce a proof. Where an application was 
made by one creditor to expunge the proof of another creditor, but it 
was shown that such application, although made in the name of the creditor, 
was in reality for the benefit and on behalf of the bankrupt, it was held that 
it was not permissible to use the process of the Court to do indirectly that 
which the process of the Court will not allow to be done directly and that the 
application must be dismissed (/). The section allows the insolvent to 
apply to expunge or reduce a proof ** in the case of a composition or 
scheme”. The words ” a composition or scheme ” mean a composition or 
scheme accepted by the creditors {g). In one case the Court expunged the 
proof of certain creditors by reason of whose votes a proposal for a 
composition was rejected, it being shown that the debts claimed by 
them were not provable in bankruptcy (A). 

The Official Receiver has no power to expunge a proof (i). If he thinks 
that a debt has been improperly entered in the schedule he may apply to 
the Court to expunge the entry (j). Nor has he power, while framing a 
schedule of creditors, to decide whether a mortgage set up by a creditor is 


(c) ProT. 1. A., B. 80. 

{d) Ex parte Harper (1882) 21 Ch. D. 
637. 

(e) Ex parte Merriman (1884) 25 Ch. 
D. 144. 

(/) Be TaUerman (1888) 5 Morr. 119 ; 

Be Dashwood (1886) 3 Morr. 257. 
(g) Be Benaist (1009) 2 E. B. 784; 
Oanga Bahai v. Muharram AU 


Khan (1926) 24 AIL L. J. 441, 
443, 97 I. G. 556, (’26) A. A. 361. 
(h) Ex parte Block (1887) 4 Morr. 273. 
(f) Ahmad Musaji y. Mackenzie Stuart 
<9 Co. (1928) 105 I. G. 366, (’28) 
A. S. 40. 

(j) Khadirehaw Maraikar y. Official 
Becewer^ TinnewBy (1918) 41 
Mad. 30, 45 1. G. 67. 
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void under sec. 63 of the Provincial Insolvency Act ; that is a matter to be 
inquired into by the Court (k). 

449. Insolvency Rules as to proof of debts— As to Rules made 
under the Presidency-towns Insolvency Act, see Madras Rules 82-85, Bombay 
Rules 116-121. and Rangoon Rules 179-188. As to Rules made imder the 
Provincial Insolvency Act, see Calcutta Rules 17-18, Madras Rule VIII, 
Bombay Rules VIII and IX, and Allahabad Rules 20-21. 


3, Proof hy secured creditors. 

[P.-i. I. A,, Sch. Ilf rr. 9-17 ; Prov. 7. A., s. 47.] 

450. Rights of secured creditors in general — A secured creditor 
** stands outside the bankruptcy (i)t He may rely on his security, or, as 
it is said, '' sit upon his securities ” (m), and need not prove. If the mortgage 
deed contains a power of sale which he can exercise without the intervention 
of the Court (n), he may exercise the power notwithstanding the insolvency, 
and apply the proceeds of sale in payment of principal, interest at the 
agreed rate up to the date of realization, and costs. The surplus, if any, 
belongs to the Official Assignee or Receiver. If the security is of such a 
nature that he cannot realize it without the intervention of the Court, he 
may bring a suit for sale and have the security realized through the Court. 
In this case also the proceeds of sale will be applied as aforesaid. As to 
who is and is not a secured creditor, see para. 258 above. 

A secured creditor hardly comes in under the bankruptcy where the 
security is sufficient to pay his claim in full. It is only when the 
security is insufficient that he comes in under the insolvency to prove in 
respect of the deficiency. He cannot, however, take any benefit under the 
insolvency and will be excluded from all share in any dividends unless he 
complies with the rules stated below. 

451. Proof by secured creditors- — A secured creditor who comes 
in under the insolvency has the iiJlowing three courses open to him, namely: — 

(1) he may realize his security and then prove for the balance ; 

(2) he may surrender his security and prove for the whole debt ; 

(3) he may state in his proof the value at which he assesses the security 
and prove for the balance after deducting the assessed value. 

This subject may be examined a little more fully. 


452. (1) Realization [F.-t. L A., Sch. II, r. 9 ; Prov. I. A., 

S. 47 (1)]- — If a secured creditor realizes his security, he may prove for the 


(^') Muihtiatoami CheUiar v. Official 
^ Heceiver, North Arcot (1026) 51 
Mad. L. J. 287, 97 I. C. 407, (’26) 
A. M. 1019. 

{1) White V. Simmons (187J) L. K. 6 
Ch. App. 666, 667. 


[m) Re Savin (1872) L. R. 7 Ch. App. 

760, 766 ; Hansraj v. Official 
Liquidators (1929) 61 All 696, 
119 I. 0. 273, ('29) A. A. 363. 

(n) See Transfer of Property Act, 1882, 

8.69. 
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balance due to him after deducting the net amount realized. The balance for Paf ai* 
which proof can be made is arrived at by deducting the proceeds of sale from 452*«464 
the amount due for principal, interest calculated at the agreed rate up to 
the date of the order of adjudication, and costs. No proof can be made for 
interest accruing after the order of adjudication. 

453. (2) Surrender [P-t I. A., Sch. n, r. 10 ; Prov. L A* 

8. 47 (2)]. — The second course open to a secured creditor is to surrender 
or relinquish his security for the general benefit of the creditors, in which 
case he may prove for his whole debt. His position on surrendering or 
relinquishing his security is that of an unsecured creditor. The surrender 
by a first mortgagee of his security puts the Official Assignee or Receiver 
in his place, and does not accelerate the rights of subsequent mortgagees (o). 

Where a secured creditor not only proves for the whole debt, but receives a 
dividend on it, he must be taken to have surrendered or relinquished his 
security (p). 

By Sch. 1, r. 2, of the Presidency-towns Insolvency Act it is provided 
that for the purpose of voting, a secured creditor shall, unless he surrenders 
his security, state in his proof the particulars of his security, the date when 
it was given, and the value at which he assesses it, and shall be entitled to 
vote only in respect of the balance, if any, due to him after deducting the 
value of his security. If he votes in respect of his whole debt, he shall be 
deemed to have surrendered his security, unless the Court on application is 
satisfied that the omission to value the security has arisen from inadvertence. 

Where a creditor omits to value his security by reason of erroneous informa- 
tion leading him to suppose it to be worthless, there is not an omission to 
value the security which arises from inadvertence within the meaning of 
that rule. If he votes in respect of his whole debt, he will be deemed to 
have surrendered his security and no amendment of the proof will be 
allowed (j^). If a creditor deliberately votes in respect of his whole debt 
without mentioning his security, he will not be allowed to amend, for the 
case is not one of inadvertence (r). 

454. (3) Assessment of value [P.-t L A., Sch. II, rr. 11-12 (1) ; 

Prov. I. Am S- 47 (3) & (4)]. — Thirdly, if the secured creditor neither reaUzes 
nor surrenders his security, he must, before ranking for dividend, state in 
his proof the particulars of his security, the date when it was given and the 
value at which he assesses it, and he wiU be entitled to a dividend only in 
respect of the balance due to him after deducting the value so assessed. 

Where a security is so valued, the Official Assignee, and, under the Provincial 
Insolvency Act, the Court, may at any time redeem it on pajonent to 

(o) CracknaU v. Jamon (1877) 0 Ch. 

D. 736. 

(p) Union Bank of Bijapur v. Bhitnrao 

(1929) 31 Bom. L. R. 463, (*29) 


A. B. 258. 

(q) Re Piers (1898) 1 Q. B. 627. 

(r) Re Rowe (1904) 2 K. B. 489. 
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the creditor of the assessed value. Where the ‘petitioning creditor is a 
4Si4SS secured creditor and has valued his security for the purpose of the 
petition, the Court will not, at the hearing of the petition, inquire into its 
correctness, unless the estimate is plainly a sham. Nor can the security be 
redeemed at the value estimated in the petition unless the creditor proves. 
When, however, the creditor comes in to prove, he will not be allowed to 
depart from his estimate, at all events in the absence of mistake ; and 
it is doubtful whether even in the case of a mistake the creditor can amend 
his estimate of the value («). 

What securities must he valued . — The expression “ secured creditor ” 
is defined as meaning “ a person holding a mortgage, charge or lien on the pro- 
perty of the debtor as a security for a debt due to him from the debtor” (t). 
The security must be ‘‘on the property of the debtor,” A security 
over the property of one who is not the debtor is not required to be valued 
or given up for the purposes of proof. The only security to be valued is a 
security which, if given up, would go to augment the estate against which 
proof is made (u). Such being the case the joint estate of partners is, for the 
purposes of proof by secured creditors, to be considered as different from the 
separate estate of any partner. Therefore, a partnership creditorn. having a 
security for his debt on the separate estate of one partner, is entitled to prove 
against the joint estate without valuing or giving up his security, and con- 
versely a creditor of one partner holding security over the joint estate is 
entitled to prove against the separate estate without valuing or giving up 
the security over the joint estate (t;). 

Lumping securities . — secured creditor to whom several debts are due 
and who holds separate securities for them may lump together the debts and 
securities {w). But although this may be done under ordinary circumstances, 
yet when the debts are distinct in substance, with different rights over as 
against third persons, or with different securities, the Court may insist that 
proof shall not be made for lump sum, and will require the creditor to dis- 
tinguish and specify the particular debts and the values of the securities for 
the same respectively (x). A secured creditor, who lumps together several 
securities at one assessed value, does not thereby get against a subsequent 
encumbrancer any right of consolidation which he had not before (]y). 


455. Amendment where valuation made on a mistaken 
estimate [P.-t I. A., Sch. II, rr. 13-14] —By Sch. II, rr. 13-14, it is 


(6) Re Vautin (1890) 2 Q. B. 549; 

Re BvUon (1906) 1 K. B. 602. 

(t) See Prov. 1. A., sec. 2 (1) (e) ; B, A, 
1914, 8. 167 ; Krishna Chinnoo db 
Sons V. Maiubhai (1929) 63 Bom. 
290, 806, 117 I. C. 440, (’29) A. 
B. 107, 

(a) Ex parte West Riding Union Bank- 
ing Co. (1881) 19 Ch. D. 106; 
(1929) 63 Bom. 290, 117 1. C. 440, 


(’29) A. B. 107. sapra. 

(v) Ex parte Peacock (18^) 2 Ql. and J. 

27; Ex parte Bowden (1832) 1 
Deac. and Ch. 136; Ex parte 
West Riding Union Banking Co. 
(1881) 19 Ch. D. 106. 

(w) Re Rmith do Logan (1896) 2 Mans. 70. 

(x) Re Morris (1899) 1 Oh. 486. 

(y) Re Pearce's Trusts (No. 1), (1009) 

2 Ch. 492. 
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provided that where a creditor has valued his security in his proof, he Parat. 
may at any time amend the valuation and proof on showing to the 4SSi4S8 
satisfaction of the Official Assignee or the Court that the valuation 
and proof were made lorn fide on a mistaken estimate, or that the security 
has diminished or increased in value since its previous valuation. The 
amendment may be made even after a tender by the Official Assignee of the 
messed value which the creditor has refused to accept (s). Where a valua- 
tion has been increased by amendment, the creditor must repay any amount 
of dividend which he has received in excess of that to which he would have 
been entitled on the basis of the amended valuation, and where a valuation 
has been reduced by amendment he will be entitled to receive out of any 
money for the time being available for dividend, before it is made applicable 
to the payment of any future dividend, any dividend or share of dividend 
which he has failed to receive by reason of the inaccuracy of the original 
valuation, but not so as to disturb any dividend declared before the amend- 
ment. This rule is not contained in the Provincial Insolvency Act, but it 
will apply, it seems, to cases under that Act. In a Bombay case Marten, 

C. J., observed that the provisions as to the rights of secured creditors in 
the Provincial Insolvency Act were “ unfortunately in a very attenuated 
form ” (a^. The policy of the legislature seems to have been to shorten that 
Act as much as possible with the result that the Courts have in several 
cases to fall back upon the English law. 

456. Amendment where security . subsequently realized 
[P.-t. I. A., Sch, II, r. 15 ; Prov. I. A., s. 47 (5)].— If a creditor after 
having valued his security subsequently realizes it, the net amount realised 
must be substituted for the amount of any valuation previously made by 
the creditor and will be treated in all respects as an amended valuation 
made by the creditor. 

The same provision applies under the Presidency-towns Insolvency 
Act where the security has been realized under the provisions of rule 12 
of Sch. II. See para. 468 below. 

457. Penalty for non-compliance with the above rules 
[P.-t. I. A., Sch. n, r. 16 ; Prov. L A., S. 47 (6)].— Where a secured 
creditor does not comply with the foregoing rules, he will be excluded from 
all share in any dividend. 

458. Rights of secured creditor and Official Assignee under 
the Presidency-towns Disolvency Act in respect of securities valued 
by the creditor [P.-t L A., Sch. II, r. 12 (2)].— By Sch. II, r. 12 (2) of 
the Presidency-towns Insolvency Act, it is provided that if the Official 
Assignee is dissatisfied with the value at which a security is assessed, he may 


(z) ieeiVeifiton(1896)2Q. B.403. 

(a) Union Bank of Bijapur v. Bhimrao 


(1929) 31 Bom. L. B. 433, (’29) 
A. B. 258. 
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Paras, require that the property comprised in the security be sold, the creditor, 
458*460 and the OfScial Assignee having a right to bid if the sale is by public auction. 

It is also provided by the same rule that the creditor may at any time, by 
notice in writing, require the Official Assignee to elect whether he will or will 
not exercise his power of redeeming the security or require it to be sold, and 
if the Official Assignee does not within six months after receiving the notice 
signify in writing to the creditor his election to exercise the power, he cannot 
exercise it after that period ; and the equity of redemption which is vested 
in the Official Assignee will vest in the creditor, and the amount of his debt 
will be reduced by the value which he has put on the security. The cfEect 
of this rule is that if the Official Assignee fails within six months to give 
written notice to the creditor of his election to exercise the power, the mort- 
gage is foreclosed and the secured creditor becomes the absolute owner of the 
property, in which case, if the property subsequently fetches more than the 
full amount of the mortgage claim, the creditor will be entitled to retain the 
whole, even if the whole exceeds sixteen annas in the rupee (see para 459 
below). This rule is not contained in the Provincial Insolvency Act and it 
does not apply to cases under that Act. 

459. Limit of receipt [P.-t. I. A., Sch. II, r. 17].~-Excq)t where 

the equity of redemption vests in a secured creditor as stated in para. 458 
‘ above, a creditor shall in no case receive more than sixteen annas in the rupee 
and interest as provided by the Act. 

460. Special rules under the Presidency-towns Insolvency Act 
for inquiry into mortgage and for sale of mortgaged property 
[F-tLA., Sch.IL rr. 18-21] . — Where the insolvent has mortgaged his 
immovable property, and the mortgage is of such a nature that it cannot 
be realized without the intervention of a Court, or the Official Assignee 
disputes the validity of the mortgage, the mortgagee, or the Official Assignee 
with the consent of the mortgagee, may apply to the Insolvency Court for 
an inquiry into the validity the mortgage and for further directions. The 
Court will then proceed to inquire whether the applicant is the mortgagee, 
and for the purposes of such inquiry may examine such parties as it thinks fit, 
and if the mortgage is proved, will direct an account to be taken for ascer- 
taining what is due to the mortgagee upon the mortgage, and will make an 
order that the property be sold. The Official Assignee will, unless it is other- 
wise ordered, have the conduct of the sale. The mortgagee may bid and 
purchase at the sale. The proceeds of the sale, after payment of costs of the 
application and sale and the commission of the Official Assignee, will be applied, 
in payment of ** principal, interest and costs.” In making up the accounts, 
interest will be calculated at the agreed rate up to the date of the order 
of adjudication (5). The High Court of Rangoon has held that interest is 

(6) Re Bonacino (1894) 1 Mans. 59; 839. See also Baldwin, Law of 

Quartermain^s case (1892) 1 Ch. Bankruptcy, 11th ed., p. 627. 



PROOF OP DEBTS. 


303 


to be calculated up to the date of realization (c), but this decision, it is sub- Para* 460 
mitted, is incorrect. It is against the fundamental principle recognized 
in bankruptcy that after adjudication creditors both secured and unsecured 
stand on the same footing so far as regards interest. Moreover, it is 
inconsistent with the provisions of sec. 49 ( 6 ) of the Presidency-towns 
Insolvency Act which says that the surplus shall be applied in payment 
of interest /rom the date of the order of adjudicaiion at the rate of six 
per cent, per annum on all debts proved in the insolvency. If there is a 
surplus after making the aforesaid payments, it belongs to the Official 
Assignee. If there is a deficiency, the mortgagee may prove in respect 
of it. As regards the parties to the conveyance all such parties are to join 
as the Court may direct (d). No formal order of confirmation of sale is 
necessary ; but if a sale is impeached, the Court lias the power under 
these rules to inquire into its validity and to confirm it or set it aside (dl). 

The above rules provide a summary procedure for the realization of a 
security, and it is open to any person claiming to be a mortgagee of an 
insolvent’s property, whether his mortgage is contested or not, and whether 
he has a power of sale or not, to apply under these rules. The rules apply 
whether the mortgage is of a legal or equitable nature. 

The mortgagee is not obliged under these rules to implead any creditor 
or any other person than the Official Assignee. But this does not preclude 
a creditor who disputes the mortgage from appearing at the hearing and 
contesting the mortgagee’s claim. The summary procedure provided by 
these rules to enforce the rights of a mortgagee is not intended to exclude 
persons who may have rights contrary to his own. A duty is cast upon 
the Court by rule 18 to hold an independent enquiry not merely to 
determine issues between the mortgagee and the Official Assignee, but to 
inquire whether such person is the mortgagee and for what consideration, 
and any creditor who disputes the validity of the mortgage is entitled to be 
heard (e). A purchaser from the insolvent whoso jmrehase is not challenged 
is not a necessary or proper party to a proceeding under these rules (/). 

If a mortgagee takes proceedings under rule 18, and the Official Assignee 
intimates to the Court that he is proceeding under sec. 36 of the Presidency- 
towns Insolvency Act for the purpose of arriving at a dec.ision whether he 
should take any proceedings under sec. 55 of the Act to set aside the mortgage, 
the Court should not proceed with the inquiry, but should stay the proceed- 
ings before it to enable the Official Assignee to complete the examination of 
the insolvent and others under sec. 36 and to apply to set aside the mortgage 
under sec. 55 of the Act ( 5 ^). 

It has been held in Calcutta that the Registrar has no jurisdiction 
under rule 18 to deal with the question of the validity or otherwise of a 
mortgage (h). 


(c) In the matter of Bulabat SagermuU 
(1924) 2 Bang. 197, 83 I.C. 576, 
(’24) A.B.352. 

{d) See Rangoon Rules 189-192. 

{dl) Sanhara Baju v. Kuppammal (1930) 
53 Mad. 23.*^. 

(e) Tyeb Ali v. Puma (1926) 43 Cal. 
L.J. 219, 93 I.C. 898, (’26) A.C. 


618 . 

(/) Jarwa Bai v. Pitambar (1916) 24 
Cal. L. J. 149, 36 I.C. 689. 

(g) Tyeb Ali v. Pwma (1926) 43 Cal. 
L.J. 219. 93 I.C. 898, (’26) A. C. 
618. 

(^) Re Lalbihari Shah (1920) 47 Cal. 
721, 60 1. C. 889. 
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4. Pmodioed paymmts. 

fttfM. 461- Periodical payments [F.>t. I. A.» Sch. n. r. 22]-— When any 
461 , 462 rent or other payment falls due at stated periods, and the order of adjudica- 
tion is made at any time other than one of those periods, the person entitled 
to the rent or pajrment may prove for a proportionate part thereof up to the 
date of the order as if the rent or payment grew due from day to day. 

This rule is not contained in the Provincial Insolvency Act, but the 
same principle will apply. 

6. Proof for interest. 

[P.-t. I. A.t 8ch. //, rr. 23-24 ; Prov. L A., ss, 46, 48.] 

462. Proof for interest as a general rule allowed only up to 
adjudication. — ^Prior to the Bankruptcy Act, 1849, interest was not prov- 
able on simple contracts unless it was expressly stipulated for. The first 
enactment which allowed proof for interest where it was not stipulated for 
was sec. 67 of the statute 6 Qco. 4, passed in 1826. That section enabled 
the holder of a bill of exchange or promissory note which was overdue at the 
issuing of the commission to prove for interest, even if it was not stipulated 
for, at such rate as was then allowed by the Court of King’s Bench m actions 
upon bills or notes, but it was allowed only up to the date of the commission. 
Then came the Bankruptcy Act, 1849, which by sec. 180 allowed proof for 
interest on all debts though interest was not agreed upon, at the rate of 
41. per cent, per annum, up to the date of the fiat or filing of the petition 
for adjudication. The Bankruptcy Act, 1869, also contained a provision 
that interest on any debt provable in bankruptcy may. be allowed under 
the same circumstances in which interest would have been allowable by a 
jury if an action had been brought for such debt (i). Interest accruing 
after adjudication was not admitted to proof, and this is still the general 
rule {j). To this rule there are two exceptions, one where the debt is payable 
at a future date with interest (k), and the other where there is a surplus ({). 

The reason .why intere^^ accruing after adjudication is not to be 
admitted to proof is that the theory in bankruptcy is to stop 
all things at the date of the bankruptcy, and to divide the 
wreck of the man’s property as it stood at that date”(m). It makes no differ- 
ence in the application of the rule that the principal and interest are lumped 
together in one sum. “ The Court of Bankruptcy is a Court of Equity, 
and has regard to the substance of a transaction ” (n). The rule applies in 
whatever guise interest is brought into the contract. Thus where a debtor 


(t) B. A., 1860, 8. 36. 

(j) Mx parte Bath (1882) 22 Ch.D. 450 ; 

Be Broume <b Wingrove (1891) 2 
Q.B. 674,578-680. 

(k) P.-t. I. A., Soh. II, r. 24; Proy. I. A., 

8. 46. 

(2) P.-t. I. A., 8. 49 (6) ; Prov. I. A., 


8. 61 (6). 

(m) Be Savin (1872) L. B. 7 Ch. App. 

760,764, per Sir W.M. Jam68, L. J. 

(n) Ex parte 21882) 22 Ch.D. 460, 

464; Be HoUand (1894) 1 Mans. 
609. 
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executed a writing styled agreement of commission ” whereby he agreed Paras, 
to pay Bs. 1,300 being the amount of the loan within two years and nine 482*484 
months and to pay “ commission ” on Rs. 1,300 at the rate of Rs. 10 per 
cent, per month, it was held that the commission was in the nature of interest 
and that it could not be admitted to proof after the date of the order of 
adjudication (o). A premium on a loan, however, is in the nature of prin- 
cipal and not in the nature of interest and it may be proved for just as 
principal (p). 

463. Where interest is not stipulated for [P.-t. I. A., Sch. 11, 
r. 23 (1); Prov. I. A., S. 48 (1)]. — A debt may be provable in insolvency. 

It may also be overdue at the date of the order of adjudication. Where 
these two conditions exist, but interest is not reserved or agreed upon, 
the creditor may prove for interest at a rate not exceeding six per cent, 
per annum — 

(a) if the debt or sum is payable by virtue of a written instrument at 
a certain time, /rom the time when such debt or sum was payable 
to the date of the order of adjudication ; or, 

(b) if the debt or sum is payable otherwise, from the time when a 
demand in writing has been made giving the debtor notice that 
interest will be claimed from the date of the demand until the 
time of payment to the date of the order of adjudication. 

This rule embodies the provisions of sec. 1 of the Interest Act, 1839, 
just as the corresponding English rule {q) embodies the provisions of sec. 28 
of the statutes 3 and 4 Will. 4, c. 42, being the Civil Procedure Act, 1833 (r). 

The decisions on the Interest Act, 1839, sec. 1, as to the meaning of 
the expressions in that section apply equally to cases under this rule (s). 

In England, where interest is not agreed upon, the maximum rate is four 
per cent, per annum, and where it is agreed upon, the maximum rate is five 
per cent, per annum {t). In India the rate is the same in both cases, that 
is, six per cent, per annum (u). 


464. Where interest is stipulated for [P -t I. A., Sch. 11 , r. 23 
(2) ; Prov. L A.> s. 48 (2)] . — ^Where a debt which has been proved in 


(o) Subbarayalu v. Rowlandson (1891) 

14 Mad. 133. 

(p) Ex parte Bath (1884) 27 Ch. D. 609. 
(g) B. A, 1914, Sch. II, r. 21 ; B. A., 

1883, Soh. II, r. 20. 

(f) Re Evans (1897) 4 Mans. 114, 116. 
(a) For cased under the Interest Act, 
see Qovindan Nair v. Cheral (1916) 
38 Mad. 464, 30 1. 0. 432 (**debt”); 
Omriia Nath v. Administrator- 
General of Bengal (1898) 26 Cal. 
64 . (** written instrument ”) ; 
Surga Narain v. Pratap Narain 
(1899) 26 Gal. 966 (** payable at 


a certain time *’) ; Kuppasami 
Pillai y. Madras Electric Tram- 
way Co,, Ltd. (1900)23 Mad. 41 
(“ demand *’) ; Fezali v. Mahomed 
(1906) 7 Bom. L. B. 798 (**de. 
mand in writing ’*) ; Marshall v. 
Bengal Spinning and Weaving 
Co. (1896) 1 C. W. N. 219 (com- 
pound interest). 

{t) B. A., 1914, sec. 66, and Sch. II, 
r. 21. 

(u) P.-t. I. A., Sch. II, r. 23 ; Prov. 
I. A., B. 48. 
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Parai. insolvency indudes interest or any pecuniary consideration in Ueu of interest, 
4M.465 the interest or consideration will, /or the purposes of dividend, be calculated 
at a rate not exceeding six per centum per annum, without prejudice to the 
right of a creditor to receive out of the debtor’s estate any higher rate of 
interest to which he may be entitled after all the debts proved have been 
paid in full. 

The above rule only affects the creditor’s rights as to dividend, and not 
as to proof. Thus if the rate of interest agreed upon is eight per cent., 
the interest, for the purposes of dividend, will be calculated at six per cent. 
The creditor may prove for the remaining two per cent., but in respect of 
the excess he will receive a dividend only after all the debts have been paid 
in full (v). He cannot, however, claim the excess even if there is a surplus 
after payment of the debts in full, unless he has first proved ; the reason is 
that the rule applies only to *‘a debt which has been proved ” (w). Where 
a judgment is obtained upon a debt which bears a higher rate of interest 
than that allowed by the judgment, the creditor cannot prove for interest at 
a rate higher than that allowed by the judgment (x). The rule now under 
consideration applies only to unsecured debts (y). As to interest on mortgage 
debts, see para. 467 below. , 

465. Debts payable at a future date [P.-t L A., Sch. II, r. 24 ; 
Prov. I. Am S. 45]. — A creditor may prove for a debt not payable when the 
debtor is adjudged insolvent as if it were payable presently, and may 
receive dividends equally with the other creditors, deducting therefrom only 
a rebate of interest at the rate of six per cent, per annum computed from 
the declaration of a dividend to the time when the debt would have become 
payable, according to the terms on which it was contracted. 

Rebate of interest — The effect of these rules is that when a debt is 
by contract payable at a future date, with interest in the meantime, and 
the debtor becomes insolvent before the time of payment has arrived, the 
creditor may prove for interest accruing after the date of the order of ad- 
judication. This is one of bhe exceptions to the general rule that interest 
cannot be proved for after adjudication. In such a case the proper course 
is to prove the principal sum as a present debt ; then to deduct a rebate 
of interest at six per cent, per annum from the dividend upon it ; and then 
to value and prove for the liability to pay interest, the dividend on which 
is to be paid without any rebate as the rule applies only to debts and not 
to interest. If the rate of interest contracted for is six per cent, per annum, 
the proper course is simply to prove for the principal sum as a present debt, 
without any rebate, for the value of the liability to pay interest and the 
rebate are then equal and they neutralize each other (z). 

(v) Be Herbert (JS92) 9 Morr. 253 ; (x) Ex parte Fewings (1884) 26 Ch. J>. 

KarUo Mohan v. Odletaun (1930) 338. 

51 Oal. L. J. 283. 295. (y) Re Fox and Jacobs (1894) 1 Q.B. 438. 

{w) Re Herbert, supra, (z) Re Browne Jo Wingrove (1891) 2 

Q. B. 674. 
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466. Interest after date of order of adjudication.— There are Paras. 
only two cases in which interest accruing subsequent to the order of 46 M 87 A 
adjudication may be made the subject of proof. One of them is where a 

debt is by the contract payable at a future time, with interest in the 

meantime. This has been dealt with in para. 465 above. The other 

is where there is a surplus after pa 3 rment of all the debts (a). As to the 

surplus the rule is that it should be applied in payment of interest from the 

date of the order of adjudication at the rate of six per cent, per annum 

on all debts proved, whether they ,bear interest or not (6). The Court < 

has no power to award interest at a rate higher than six per cent, per 

annum (c). 

467. Interest on mortg^e debt— A mortgagee may sell the 
mortgaged property in the exercise of the power of sale reserved to him 
under the mortgage deed, or he may bring a suit for the sale of the mortgaged 
property and have the property sold by the Court. In either case he is 
entitled to apply the proceeds of sale in payment of what is due to him for 
principal, interest at the agreed rate up to the date of realization (d), and 
costs (e). If there is a surplus, it belongs to the Official Assignee or Receiver. 

If there is a deficiency, the mortgagee may prove in respect of it, but he is 
not entitled in that case to apply the proceeds of sale in payment of interest 
subsequent to the order of adjudication {/), and the proof will be limited 
to what was due for principal and interest at the contract rate (g) at the date 
of the order of adjudication after deducting therefrom the proceeds of sale (A). 

He is, however, entitled to set ofi the income received from the security since 
the date of the order of adjudication against interest accruing subsequent 
to that date (i). The above rules apply whether the mortgagee realizes 
his security or assesses the value thereof (jf). In England, since the Bank- 
ruptcy and Deeds of Arrangement Act, 1913 (k), a secured creditor cannot 
allocate the proceeds of sale to interest and prove for the principal as he can 
in India. The proceeds must be appropriated to principal and interest in the 
proportion that the principal bears to the interest at the agreed rate. 


467A. Usurious Loans Act — ^The Court has the power under the 
Usurious Loans Act, 1918, to reduce the rate of interest. This applies 
not only where the debtor is adjudged insolvent, but also a surety for the 
debtor (Al.) 


(а) P.-t. I. A., 8. 49 (6); Prov. I. A., 

s. 61 (6). 

(б) Re, Broume and W ingrove (1891) 2 

Q. B. 574 ; Re Mahomed Shah 
(1886) 13 Cal. 66. 

(e) Oanga Sahai v. Mukarram Ali Khan 
(1926) 24 All. L. J. 441, 97 I. C. 
556, (’26) A. A. 361. 

(d) Jugal Kiehore v. Bankim Chandra 

(1919) 41 All. 481, 61 I. G. 192. 
As tp the rule of damdupat, see 
In the matter of Harilal MuUich 
(1906) 33 Cal. 1269. 

(e) See Re Pearce (1909) 2 Ch. 492, 504. 
(/) Quartermaine^s ease (1892) 1 Ch. 


639 ; Re Bonacino (1894) 1 Mans. 
59 ; Ramchand v. Bank of Upper 
India, Ltd. (1922) 3 Lah. 59, 67, 
74 1. C. 187, (’22) A. L. 281 ; 
Oppenheimer v. M, E. Moola 
Sons, Ltd. (1929) 7 Bang. 514 
[company in winding upj. 

(g) Re Fox dh Jacobs (1894) 1 Q. B. 438. 

(h) Quarttrmaine's case {IS92)1 Ch. 639. 
(•) Quartfrmaine's caae( 1892) 1 Ch. 639. 

(i) Re Fox df Jacobs (1894) 1 Q. B. 438. 
{k) S 22, now B. A., 1914, s. 66 (2), 

(b) and (c). 

{kl) Baijnaih v. Estate of E. C. Dennel 
(1925)47 All. 746. 88 I. C. 78. 
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6. Mutual deaUnga and set-off. 

468. Mutual dealings and set-off [F-t. I. A., s. 47 ; Frov. 1. A-, 
S.46] . — ^It is provided by both the Acts that where there have been mutual 
dealings between the insolvent and a creditor proving or claiming to prove 
a debt under the Acts^ an account must be taken of what is due from the one 
party to the other in respect of such mutual dealings, and the sum due from 
the one party must be set off against any sum due from the other party, 
and the balance of the account, and no Vnore, is to be claimed or paid on either 
side respectively. 


469* Earlier law as to set-off. — Long before the making of any 
statutory provision on the subject it was the practice in bankruptcy, where 
there was a debtor and creditor account between the bankrupt and another 
person, to take the account between them and adjust the balance due from 
the one party to the other (I). This, however, was not done where the 
debts were unconnected, with the result that if A owed B Bs. 1,000, and 
B owed A Bs. 1,500, and B became bankrupt, A was bound to pay the whole 
of Bs. 1,000 which he owed to B, and had to prove in the bankruptcy for the 
Bs. 1,500 which B owed him and to accept such dividend as he could get on 
it. This led to great injustice, and to remedy the injustice there was legisla- 
tion from time to time (m) first allowing a set-off in the case of mutual debts, 
and then extending it to the case of mutual credits. By sec. 39 of the 
Bankruptcy Act, 1869, the application of the principle of set-off was 
substantially extended by including mutual dealings, and the category of 
provable debts was at the same time enlarged. 

This section is based on sec. 39 of the Bankruptcy Act, 1869. That 
section was reproduced with certain alterations in sec. 38 of the Bankruptcy 
Act, 1883. Sec. 38 of the Act of 1883 is re-enacted in sec. 31 of the 
Bankruptcy Act, 1914. 

470. Set-off undeik^ the Code of Civil Procedure, 1908.— The 
fundamental distinction between a set-off under 0. 8, r. 6, of the Code of Civil 
Procedure, 1908, and a set-off in insolvency is that while under the Code 
unliquidated damages cannot be set off against the plaintiff’s demand, such 
damages can be set off in insolvency if they arise out of contract. 


471* What are mutual dealinffs* — The expression mutual dealings ” 
is very wide. It includes the case where two persons owe each other debts 
presently payable (n), and the case where a debt is immedicudy due from one 
party but due eU a future date from the other (o). It also includes the case 
where a person owes a debt to another, but has a claim against the other for 


(0 Young y. Bank of Bengal (1836) 1 M. 
LA. 87, 142-143 ; Chapman v. Derby 
(1712) 2 Vern. 117, 23 E.R. 684. 
(m) Be Dainlrey (1900) 1 Q. B.646, 
673. 


in) This is a ease of ** mutual debts.” 

( 0 ) Bx parte Preeeot (1753) 1 Atk. 229 ; 
Young y. Bank of Bengal (1836) 
1 M.LA. 87, 146. This is a case of 
mutual credits.” 
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unUfuida^ damages for breach of contract. Thus damages for breach of Pama. 
a lessor’s covenant may be set ofE against a claim for rent {p). Similarly 471^ 472 
damages for non-delivery of goods under a contract may be set off against 
the price of goods already delivered under the contract {q). The rule applies 
not only to unliquidated damages for breach of contract, but also to unliqui- 
dated damages arising out of contract. Thus damages for fraudulent mis- 
representation by the insolvent on the sale of goods may be set off in a suit 
by the Official Assignee or Receiver for the price of the goods (r). On the 
same principle where a sale of goods upon credit is induced by the fraud of 
the purchaser and the purchaser becomes insolvent, damages for such 
fraud may be set off against a claim under the contract (s). The rule 
applies even where the mutual dealings result in a debt which is not 
merely contingent, but also conditional (0- The fact that one debt 
is secured and the other unsecured does not make any difference. Thus 
if the insolvent owes to A,B. Rs. 3,000, and A.B, owes to the insolvent 
Rs. 2,000, and the insolvent has a lien for that amount on the goods of 
A.B.^ A.B, is entitled to have the sum of Rs. 2,000 set off against his 
claim so as to free the goods from the lien and to prove for the balance 
of Rs. 1,000 against the insolvent’s estate. The Official Assignee or 
Receivercannotclaimthat.^.jB. should pay the debt of Rs. 2,000 before the 
goods are delivered to him (ti). 

472. No set-off unless claims result in pecuniary liabilities -- 

No right of set-off arises unless the claims on each side are such as result in 
pecuniary liabilities arising out of contract. Thus if is in bare custody of 
goods belonging to the insolvent, and the insolvent owes a debt to A^ A is not 
entitled to set off the debt against the claim for goods, for an owner of 
goods is entitled to their return in specie (v). Similarly there is no right 
of set-off in respect of money oV goods deposited for a specific purpose which 
has not been carried out {w\ or of a balance of such money remaining after 
the purpose has been carried out (x). But where there is a debt on one side, 
and delivery of goods with instructions to sell on the other, the delivery 
coupled with the instructions constitutes a giving of credit by the owner. 


(p) Booth V. Hutchinson (1872) L. R. 16 

Eq. 30 ; Jeffery v. Official Assignee 
of Rangoon (1928) 6 Bang. 46, 
109 I.C. 695, (’28) A. B. 111. 
This is a case of ** mutual 
dealings.” 

(q) Peat v. Jones (1881) 8 Q.B.D. 147. 

(r) Jack V. Kipping (1882) 9 Q. B. D. 

113, S.C. in appeal Mersey Steel Jo * 
Iron Co, V. Naylor Benzon do Co. 
(1884) 9 App. cas. 434. 

(s) TiUey v. Bowman Ld, (1910) 1 K. B. 

745. 

(t) Be Taylor (1910) 1 K. B. 562; Be 

Dainlrey{im) 1 Q. B. 546. 


{u) Ex parte Barnett (1874) L. R. 9 Ch. 
App. 293. See also Be Thorne 
(1914) 2 Ch. 438, a case of a 
company in winding up, and 
Alsager v. Currie (1844) 12 M. A 
W. 761, 162 E. R. 1402. 

* (t;) EberWs Hotels do Restaurant Coy. v. 

Jonas (1887) 18 Q. B. D. 469. 

(u^) Be Point (1893) 1 Q. B. 455 (deposit 
of money) ; Buchanan v. Findlay 
(1829) 9 B. &C. 738, 109E.R. 274 
(bills of exchange). 

(x) Re Mid-Kent Fruit Factory (1896) 
1 Ch. 667 ; Young v. Bank of 
Bengal (1836) 1 M. I. A. 87, 146. 
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PafM section applies. Thus where the insolvent, who was indebted to his 

472475 auctioneers for commission in respect of goods already sold, delivered 
some pictures to them to sell and receive the proceeds, and the pictures 
were sold, it was held that the auctioneers were entitled to deduct from the 
proceeds the amount due to them {y). 

473. Debts must be between same parties.— In order that debts 
may be set oS, they must be between the same parties. Therefore, a joint 
debt cannot be set off against a separate debt, nor a separate debt against a 
joint debt ( 2 ). 

474 . Debts must be due in same right — Debts cannot be set off 
unless they are due to and from the same persons in the same right. Thus 
a debt due to an executor in right of his testator cannot be set off against 
a debt due from him personally (a). A debt due to or from the Official 
Assignee in the course of the administration of the insolvent’s estate cannot be 
set off against a debt due from or to the insolvent before his insolvency (6). 
If a payment is made by a husband to his wife before insolvency, and the 
transaction is set aside as a voluntary settlement, and the Official Assignee 
claims the amount from the wife, the wife cannot set off a debt due to her from 
her husband against the claim of the Official Assignee. The reason for this 
is that the amount is payable to the Official Assignee not because it was a 
debt due to the insolvent, but because it is payable to the Official Assignee 
qua Official Assignee on the setting aside of the transaction (c). An apparent 
exception to the rule that the debt must be due in the same right exists in 
the case of a sale of goods by a factor in his own name for an undisclosed 
principal. In such a case the buyer, in the event of the factor’s insolvency 
before the goods are paid for, may set off a debt due to him from the factor 
personally against the principal’s claim for the price of the goods as 
if the factor were the principal (d). 

475. Contributory of, company.— A shareholder in a company 
who is also a creditor of the company is not, in the event of the company 
being wound up, entitled to set off the debt due to him against the calls (e ) ; 
but if he becomes insolvent, the rule in insolvency prevails, and the 
Official Assignee or Eeceiver may set off the debt due to the contributory 
against the calls (/). 

{y) Palmer y. Day dk Sana (1896) 2 Q.B. 

618. 

( 2 ) Ex parte Twogood (1806) 11 Ves. 

617, 32 E.R. 1189 ; AUiaruie Bank 
of Simla v.. Mohan Lai (1927) 8 
Lah. 106, 101 I.C. 762, (’27) A.L. 

228 ; Trimbak v. Ramchandra 
(1921) 46 Bom. 121 , 63 I. C. Oi 6, 

(’21) A. B. 66. 

(a) Bishop v. Church (1748) 3 Atk. 691, 

26 E.R. 1197. 


(h) West V. Pryce (1826) 2 Bing. 466, 
130 E.R. 382; Allotoayv. Steers 
(1882) 10 Q. B. D. 22. 

(c) Lister y. Hooson (1908) 1 K. B. 174. 
{d) Ex parte Dixon (1876) 4 Ch. D. 133 ; 
Lee y. Bvllen (1868) 27 L. J. Q. B. 
161. 

(e) OrissdVs ease (1866) L. R. 1 Gh. 
App. 628. 

(/) Re Universal Banking Corporation 
(1870) L. R. 6 Ch. App. 492. 
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476. Costs. — Costs of pioceedings in insolvency cannot be set ofi 
against costs in another Court though the parties to the proceedings may be 
the same. ' If a set off were allowed, no debtor could get a solicitor to act 
for him in insolvency proceedings, because to allow the set off is to defeat 
the solicitor's lien for costs. Thus if a judgment-creditor presents an 
insolvency petition against the debtor, and the petition is dismissed 
with costs, the judgment debt cannot be setoff against the costs of 
the petition (^). But the costs of proceedings in the Insolvency Court 
can be set off against costs of other proceedings in the same Court (h), 

477. Date for ascertaining balance. — The date of the order of 
adjudication is the time for ascertaining what mutual debts, credits and 
dealings were existing between the insolvent and other persons (i). 

478. EflFect of notice of presentation of petition.—Thc extension 
of the right of set off proceeded almost on the same lines as the enlargement 
of the category of provable debts. What was not a provable debt was not 
a subject of set off. Under the English Law a person having notice of any 
act of bankruptcy available against the debtor cannot prove for any debt 
contracted^ by the debtor subsequently to the date of his so having notice (j). 
He cannot therefore set off any debt contracted with notice of an act of 
bankruptcy (A). Similarly under the Presidency-towns Insolvency Act, 
sec. 46 (2), a person having notice of the presentation of any insolvency 
petition by or against the debtor cannot prove for any debt contracted by 
the debtor subsequently to the date of his so having notice. He cannot 
therefore set off any debt contracted with notice of the presentation of 
an insolvency petition (sec. 47). There are no such provisions in the 
Provincial Insolvency Act. Under that Act, a person, though he has notice of 
the presentation of an insolvency petition, may prove for a debt contracted 
by the debtor subsequently to the date of his so having notice, aftd he may 
also set off a debt contracted with such notice. 


7. Priority of debts. 

479. Priority of debts [P.-t. I. A., s. 49 ; Prov. 1. A., s. 61].— 

in distributing the property of the insolvent there are certain debts, which 
as between themselves rank equally, but are entitled to priority over other 
debts of the insolvent. These are as follows : — 

(a) DAts due to the Crown or to any local authority . — Debts due to the 
Crown or to any local authority belong to the class of preferential debts. The 
expression " local authority ” is defined in the General Clauses Act, 1897, 


(g) Ex parte Oriffin (1880) 14 Ch. D. 37 ; 
Be Drummond (1909) 2 K. B. 622 ; 
Be Baeeett (1896) 1 Q. B. 219. 

(A) Be A Debtor (1907) 2 K. B. 896. 


(i) Be Daintrey (1900) 1 Q. B. 646. 

(j) B. A., (1914) B. 30 (2). 

(A) B. A., (1914) B. 31. 


Paras. 

47M79 
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Pan. 479 3 (39)> as meaning a municipal committee, district board, body of port 

commissioners, or other authority legally entitled to or entrusted by the 
Qovemment with the control or management of a municipal or local fund. 
As to Crown debts, see para. 414 above. 

(b) Solmy or wages of clerks servant or labourer . — ^Next among the pre* 
ferred debts are, under the Presidency-towns Insolvency Act, the salary 
or wages of any clerk, servant or labourer in respect of services rendered to 
the insolvent during four months before the date of the presentation of the 
petition, not exceeding Rs. 300 for each such clerk, and Rs. 100 for each such 
servant or labourer ; and under the Provincial Insolvency Act, the salary 
or wages, not exceeding Rs. 20 in all, of any clerk, servant or labourer in 
respect of services rendered to the insolvent during four months before the 
date of the presentation of the petition. A clerk paid partly by salary and 
partly by commission is within the section (0* The wages of a labourer 
may be payable either for time or for piece-work. 

(c) Rent . — Under the Presidency-towns Insolvency Act rent due to 
a landlord from the insolvent, not exceeding one month’s rent, is also 
amongst the preferential debts. It is not so under the Provincial Insolvency 
Act. 


The section deals with preferential payments to be made by the 
Official Assignee or Receiver out of the assets of the insolvent in his hands. 
It does not affect persons holding security and not claiming in the 
insolvency (m). 

The debts mentioned above rank equally between themselves and are to 
be paid in full, unless the assets are insufficient to meet them in which case 
they abate in equal proportions between themselves. They must also be 
paid immediately, subject only to the retention by the Official Assignee or 
Receiver of such sums as may be necessary for the expenses of administration 
or otherwise. y 

After the preferential debts have been paid in fuU, all debts entered in 
the schedule are to be paid rateably according to the amounts of such debts 


(l) Be Klein (1906) 22 T. L. R. 664. 

In Ex parte Hichn (1850) 19 L.J. 
Bank. 8, it was held that oommis- 
sion oo^d not be the subject of 
preferential payment. To remove 
all doubt it was provided by the 
B. A., 1926, s. 2, that the priority 
given by s. 33 of the B.A., 1914, 
to the wages or salary of a clerk 
or servant applies to wages or 
salary whether or not earned 
wholly or in part by way of 
commission. 

(m) Bank of Upper India v. Adminu 


Atrator-Oeneral of Bengal (1918) 
46 Gal. 663, 47 I. 0. 629. See 
also Ibrahim Khan v. Rangaaami 
(1906) 28 Mad. 420, and Dost 
Muhammad Khan v. Mani Bam 
a907) 29 All. 637. In Bank of 
Upper India v. Administrator- 
General of Bengal^ the mortgage 
was an English mortgage, and 
it was held that the first mort- 
gagee was entitled to priority over 
the Grown, but that the second 
mortgagee was not. It is difficult 
to support the distinction. 
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respectively and without any preference. If there is any surplus after Paras* 

payment of all the debts mentioned above, it must be apphed in pajonent 479 ^ 480 

of interest from the date of the order of adjudication at the rate of six per 

cent, per annum (n), under the Presidency-towns Insolvency Act, on all debts 

proved in the insolvency (o), and under the Provincial Insolvency Act, 

on all debts entered in the schedule of creditors as provided by sec. 33 of that 

Act. 


480. Administration of estates of partners [P.-t. I. A., s. 49 (4) ; 
Frov. I. A., S. 61(4)]. — The general rule is that in the insolvency of partners, 
the partnership property is applicable in the first instance in payment of the 
partnership debts, and the separate estate of each partner is applicable in 
the first instance in payment of his separate debts. If there is a surplus 
from the separate estates of the partners, it is to be dealt with as part of 
the partnership property ; and if there is a surplus of the partnership property, 
it is to be dealt with as part of the respective separate estates in proportion 
to the interest of each partner in the partnership property. 


The above rule as to priorities in the case of joint and separate debts is 
subject to the following exceptions : — 

1. Joint creditors may prove against the separate estates of the part- 
ners in competition with the separate creditors if there is no joint estate 
and no solvent partner (p). 

2. Where a joint creditor is the petitioning creditor in respect of a 
joint debt against one partner, he may provein competition with the separate 
creditors of that partner (;), and this is so even where that partner owes him 
a separate debt which was sufficient to have supported the petition (r). 

3. Where the separate property of a partner has been fraudulently 
converted by his co-partners to the use of the partnership, the separate 
estate may prove against the joint estate in competition with the joint 
creditors ; and where property belonging to the partnership has been frau- 
dulently converted by a partner to his own use, the creditors of the firm are 
entitled to prove against the separate estate in*competition with the separate 
creditors (s). 


4. Where a member of a firm carries on a distinct and separate trade, 
and a debt becomes due to the firm in the ordinary course of business between 
the member and the firm, the firm may prove against the estate of such 


(n) But not more : Oar^a Sahai v. 

Muharram Ali Khan (1026) 24 
All. L.J. 441, 97 I. C. 656, (’26) 
A. A. 361. 

(o) JRe Mahomed Mahmvd 8hah 

(1886) 13 Cal. 66. 

(p) Re Carpenkr (1800) 7 Morr. 270; 

(1894) 2 Oh. 557. 


($) Ex parte Ackerman (1808) 14 Ves. 
604 33 E.R. 653. 

(f) Ex parte Burnett (1841) 2 M. D. A 
D. 367. 

{e) Ex parte Sillitoe (1824) 1 Gl. and 
J. 374 ; Read v. BaiUy (1877) 3 
App. Cas. 04. 
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Payf. member in competition with the separate creditors ; and if a debt becomes 
480,481 due from the firm to such member, he may prove against the joint estate in 
competition with the joint creditors (t). 


481. Proof in respect of distinct contracts.— Under the English 
law, if a debtor was at the date of the receiving order liable in respect 
of distinct contracts as a member of two or more distinct firms, or as a sole 
contractor and also as a member of a firm, the circumstance that the firms 
are in whole or in part composed of the same individuals, or that the sole 
contractor is also one of the joint contractors, does not prevent proof against 
the property of the firm, or of each of the firms, and the property also of the 
individual partner in respect of contracts on which they are respectively 
liable (u). Thus where a joint and several promissory note was signed by a 
firm and also by two members of the firm, it was held that the holder of the 
note was entitled to prove against, and receive dividends from, both the 
estates, that is, the estate of the firm and the separate estates of the two 
partners. The rule was first introduced by sec. 37 of the Bankruptcy Act, 
1869, which abolished the bankruptcy doctrine of election in the case of 
contracts which prevailed before the rule (v). There being no such rule 
in the Indian Acts, the old doctrine of election will probably apply, 
and the creditor will not be entitled to prove against, and receive divi- 
dends from, both the estate of the firm and the separate estates of the 
partners. He will have to elect whether ho would prove against the 
joint estate or against the separate estates. A creditor who does not know 
that he has the right to elect does not lose the right merely because he has 
proved against, and received dividends from, one estate; he may change 
his election on refunding the dividends which he has received, with interest, 
though he cannot disturb any dividends already paid. He cannot, however, 
change his election after he has made a deliberate and conclusive election {w). 


The rule of English hkw stated above does not apply unless there 
are two distinct estates. Thus where two persons named Hooper carried 
on business in partnership in« England under the name of Hooper & Sons 
and in Portugal under the name of Hooper Brothers, and they were 
adjudged bankrupt by the London Bankruptcy Court, and subsequently 
also by the Commercial Tribunal of Oporto, it was held that a creditor 
who, as holder of bills drawn by the Protuguese firm upon and accepted 
by the London firm had received a dividend in the Portuguese bank- 
ruptcy, was not entitled to prove against the estate in England except on 


{t) Ex parte Mavde (1867) L. B. 2 Gh. 
App. 550 ; Ex parte SiUUoe (1824) 
1 Ql. A J. 374. 

(«) B. A.. 1914. Sch. II, r. 19. 

\v) Ex parte Honey (1871) L. R. 7 Ch. 


App. 178. 

(w) Ex parte Adamson (1878) 8 Gh. D. 
807 ; Ahmed Haji v. Mackenzie 
Stuart df Co. (1928) 105 1. G. 366, 
(’28) A. S. 40. 
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the terms of his accounting for what he had received under the Portuguese Paras, 
bankruptcy (x), 48U483 

482. Proof by a partner against a partner — The general rule is 
that neither a partner, nor a retired partner, hbr the representative of a deceas- 
ed partner, can prove in the insolvency of the continuing or surviving partner 
in competition with the joint creditors of the firm of which the partner,or retir- 
ed or deceased partner was a member. This rule does not apply unless there is 
actually proved in the insolvency some debt in respect of which the insolvent 
and the retired or deceased partner were jointly liable. The mere possibility 
that such debts may be proved is not sufficient to introduce the application 
of the rule (y). The existence of debts which, though provable against the 
estate of the insolvent partner, are barred by limitation as against the retired 
or deceased partner, will not preclude the latter from proving. Thus if one of 
three partners retires from the firm, and he subsequently advances money 
to the firm, and the other two partners continue the business and become 
insolvent, and there are at that time creditors of the old firm still unpaid, 
the retired partner is entitled to prove in competition with the joint creditors, 
if their claim in respect of the joint debts is barred as against him, even 
though itunay be provable as against the joint estate of the other partners (z). 

483. Distress for rent due before adjudication [F -t l.A., 

S. 50]. — ^After an order of adjudication has been made no distress for rent 
due before such order can be made upon the goods or effectif of the insolvent, 
unless the order be annulled, but the landlord or party to whom the rent 
may be due will be entitled to prove in respect of such rent. There is no 
such section in the Provincial Insolvency Act. 


(x) Banco de Portugal y. WadeU (1880) D. 505. 

5 App. Gas. 161. (z) Re Hepburn (1885) 14 Q. B. D. 394. 

(y) Ex parte Andrews (1884) 25 Ch. 
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LECTURE VIII. 

PROPERTY OF THE INSOLVENT. 

484. Property of the insolvent —On the making of an order of 
adjudication the “ property of the insolvent ” vests in the Oi&cial Assignee 
or Receiver for the benefit of his creditors and becomes divisible amongst 
them. The expression “ property of the insolvent ” in both the Acts means 
such of the insolvent’s property as is divisible amongst his creditors. This 
subject falls to be considered under *two heads, namely, property which 
is divisible amongst the creditors and property which is not so divisible. 
The relevant sections are sec. 52 of the Presidency-towns Insolvency Act, 
and sec. 28 of the Provincial Insolvency Act. 

485. Insolvent’s property under the Presidency-towns 
Insolvency Act (S. 52 ).— Under the Presidency-towns Insolvency Act the 
property which is not divisible amongst the creditors of the insolvent 
comprises the following particulars, namely ; — 

(i) property held by the insolvent on trust for any other person ; 

(ii) the tools (if any) of his trade and the necessary wearing apparel^ 
bedding, cooking vessels, and furniture of himself, his wife and 
children, to a value, inclusive of tools and apparel and other 
necessaries as aforesaid, not exceeding Bs. 300 in the whole. 

The property which is divisible amongst the insolvent’s creditors 
includes — 

(a) all such property as may belong to or be vested in the insolvent 
at the commencement of the insolvency or may be acquired by or 
devolve on him before his discharge ; 

(b) the capacity to exei;cise and to take proceedings for exercising all 
such powers in or over or in respect of property as might have 
been exercised by the insolvent for his own benefit at the 
commencement of his insolvency or before his discharge ; and 

(c) goods in the possession, order or disposition of the insolvent. 

486. Insolvent’s property under the Provincial Insolvency 
Act (s. 28). — ^Under the Provincial Insolvency Act, property (not being 
books of account) which is exempted by the Code of Civil Procedure, 1908, 
or by any other enactment for the time being in force, from liability to 
attachment and sale in execution of a decree, is not divisible amongst the 
insolvent’s creditors. Except property which is so exempted all property 
which may belong to or be vested in the insolvent at the date of the 
presentation of the petition is divisible amongst his creditors. Property 
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which may be acquired by or may devolve on the insolvent after the date of Fan* 486 
the order of adjudication and before his discharge vests forthwith in the 
Receiver and is also divisible amongst his creditors. Goods in the order 
and disposition of the insolvent at the date of the presentation of the 
petition are to be deemed to be the property of the insolvent and they are 
divisible amongst his creditors. 

In respect of property which is divisible amongst the creditors of the 
insolvent there are 'three points of difference between the two Acts, 
namely; — 

(1) Under the Presidency-towns Insolvency Act property acquired 
by or devolving on the insolvent after the date of the order of 
adjudication does not vest in the Official Assignee until he 
intervenes and claims the property. Under the Provincial 
Insolvency Act it vests in the Receiver as from the date of 
the acquisition or devolution. 

(2) Under the Presidency-towns Insolvency Act the title of the 
Official Assignee relates back to the first available act of 
insolvency. Under the Provincial Insolvency Act it relates 

' back only to the date of the presentation of the petition. 

(3) Under the Presidency-towns Insolvency Act the reputed owner- 
ship clause appUes alia to secured creditors ; under the 
Provincial Insolvency Act, it does not apply to secured crediton. 

These points of difference will be considered in their proper place. As 
to property not divisible amongst the creditors there is no substantial 
difference between the two Acts. This class of property may be considered 
first. 
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I. raOPERTY NOT DIVISIB1£ AMONG CRED^^ 

Property which is not divisible among the creditors of the insolvent 
falls into two classes, namely : — 

1. Property held by the insolvent on trust for any other person ; and 

2. Tools of trade, apparel and other similar property. 

L Property held by Insolvent as Trustee. 

Paras. 487. Property held on trust [ P.-t I. A., s. 52 ( 1 ) (a ) ; Prov. 

487» 488 L A.>S. 28 (5) ]. — Property held by the insolvent on trust for others is 
not divisible among his creditors and therefore does not pass to the Official 
Assignee or Receiver. The insolvent has no beneficial interest in such 
property nor any disposing power over it which he may exercise for his own 
benefit. It was accordingly held both in England (a) and India (b), even 
before the enactment of the special provision as to trust property, that 
property held by the insolvent on trust for others was not divisible among 
his creditors. 

i; 

488. Persons holding property in fiduciary capacity.— 
The rule that property held by the insolvent on trust for others does 
not pass to the Official Assignee or Receiver applies not only to property 
held by the insolvent as a trustee in the strict sense of the term, but to 
property held by him as executor or administrator (c), or in any fiduciary 
capacity (d). Thus property in the possession of an insolvent as a bailee (e), 
factor (/), solicitor (y), broker (A), auctioneer (i), or cashier (j), 
is property held by him in a fiduciary capacity, and if he is adjudged 
insolvent, it will belong to the principal, and will not pass to the Official 
Assignee. The position is the same in respect of money held by an agent 
to collect and remit (A) o:^^ by a secretary or treasurer of a society (1). 
The delivery by a debtor of halves of currency notes to his creditor 


(a) Winch v. Kedey (1787) 1 T. R. 619, 

09 £. B. 1284. The English 
Acts prior to the Bankruptcy Act, 
1869, did not contain any express 
provision as to trust property. 

(b) Be Varddlaca Charri (1877) 2 

Mad. 16. The I.I.A., 1848, did 
not contain any express provision 
as to trust property. 

(c) Ludlow V. Browning (1708) 11 Mod. 

138, 88 £. B. 950. 

(d) In the matter of Syed Kazim (1927) 

6 Rang. 73, 76, 102 I.C. 389, (*27) 
AR. 140 ; New Zealand and Aus- 
tralian Land Co. v. Wdlson (1881) 

7 Q. B. D. 374, 383. 


(e) Re HaUeWa Estate (1879) 13 Ch. 
D. 696, 710-711. 

(/) Taylor V. Plumer (1816)3 M. & S. 
662, 106 E.R. 721. 

(g) Be HaUeU^s Estate (1879) 13 Ch. 
D. 696. 

{h) Ex parte Cooke (1876) 4 Oh. D. 123. 
(t) Re (7o«ow (191.3) 108 L. T. 310. 

(j) Be HuUon {\S9\) 8Mor. 69. 

{k) See para. 496 below; AUiance Bank 
of Simla v. Amritsar Bank (1915) 
Punj. Rec. No. 79, p. 322, at 
p. 324, 31 1.C. 215. 

(/) Ramsay dt Co, v. The Official Assignee 
of Madras (1912) 36 Mad. 712, 
11 1.0. 769. 
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though it be with the intention of paying off the debt by a further remittance Paras* 
of the other halves, does not pass the property in the notes to the creditor 4B9 
so as to entitle him to claim delivery of the other halves. The debtor does 
not by simply sending the first halves become a trustee or bailee in respect 
of the other hdves of the notes (m). 

489. Right to follow trust property. — (l) Where a trustee, 
which expression includes a person occupying a fiduciary position (n), 
has disposed of trust property, and the money constituting the proceeds 
thereof can be traced in his hands (o), the beneficiary is entitled to follow it, 
although it may have been mixed by the trustee with money of his own 
and can no longer be identified. The reason is that equity could follow 
the money even if put into a bag or into an undistinguishable mass, by 
taking out the same quantity (p). The same is the rule of the Indian 
law (g). 

(2) If a trustee wrongfully mixes the trust property or the proceeds 
thereof with his own, the beneficiary is entitled to a charge on the whole 
of the mixed fund for the amount due to him (r). 

(3) It follows from the above propositions that if ^noney held by a 
person as a trustee has been paid by him to his account at his banker’s, the 
person for whom he held the money can follow it, and has a charge on the 
balance in the banker’s hands. It was so held in Re H alleys Estate (s), 
which is the leading case on the subject of following trust property. 

(4) If a person who holds money as a trustee pays it to his account 
at his banker’s and mixes it with his own money, and afterwards draws 
out sums by cheques in the ordinary manner, the rule in Clayton* s case (() 
attributing the first drawings out to the first payments in does not apply, 
and the drawer must be taken to have drawn out his own money in preference 
to the trust money (t«). He would in the absence of any evidence that he 
intended a wrong be deemed to have intended and done what was right, 
and if the act could not in that way be wholly justified, it would be deemed 
to have been just to the utmost amount possible ” (v). In any event the 


(m) Smith v. Mundy (1860) 29 L. J. 

Q. B. 172 ; Koti Venkata Ramiah 
V. Official Assignee of Madras 
(1910) 33 Mad. 196, 6I.C. 202. 

(n) Re HaXUU's Estate (1879) 13 Ch. D. 

696, 720^ 

(o) The trust fund can always be traced 

so long as it has not been dissi- 
pated, annihilated or destroyed; 
Frith y. CarUand (1865) 34 L. J. 
Ch. 301, 304 ; Re HaUeU's Estate 
(1879) 13 Ch. D. 696, 719. 
ip) Re HaUeWs Estate (1879) 13 Ch. D. 
696, 718. 

(q) Indian Trusts Act, 1882, s. 63. 

(r) Indian Trusts Act, 1882, s. 66 ; 
11 


Official Assignee of Madras v. 
Devakottah (1929) 57 Mad. L. J. 
99. 

(s) (1879) 13 Ch. D. 696, supra. 

0) (1816) 1 Mer. 572, 35 E.R. 781. Sro 
Indian Contract Act, 1872, 
SB. 59, 60, 

(u) Re UaUett's Estate (1879) 13 Ch. 

D. 696 ; Ramsay ds Co. v. The 
Official Assignee of Madras (1912) 
;i6Mad. 712, 11 I.C. 769. 

(v) Pennell v. Deffel (1853) 4 De 

6. M. A G. 372, at p. 382, 43 £. H. 
551, at p. 556, per Lord Justice 
Knight Bruce, (1854) 23 L. J.. 
Ch. 115. 
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Pans trustee would be estopped from alleging that he drew out the trust money, 
489.490 and not his own, and this estoppel binds the Official Assignee (w). 

(5) The right to follow the money can only arise where the intermixture 
of it by a person occupying a fiduciary position with his own moneys was 
wrongful. Where in a particular class of business the relation between the 
parties which was originally that of trustee and cestui que trust is transformed 
at a later stage into that of a debtor and creditor, the intermixture is lawful, 
and the right to follow the money does not exist. Thus a factor entrusted 
with the sale of goods may keep the proceeds separate, or he may mix them 
with his own moneys. Such intermixture is not wrongful, for according to 
the usage of trade between merchants and factors, the factor may blend 
the proceeds with his own moneys, in which case the proceeds lose their 
trust character and the relation of debtor and creditor is established between 
the parties. The result is that if the factor becomes insolvent, and the 
goods are still with him, the principal, and not the Official Assignee or 
Receiver, is entitled to receive the goods. If the goods are sold, but the 
price is not yet paid, the principal again is entitled to recover the price. If 
the price is paid, and it is kept separate or is invested in other goods, the 
principal, and not the Official Assignee or Receiver, is entitled to the 
money or the goods. But if the price has been mixed by the factor with 
his own moneys, the principal cannot follow it, the intermixture not being 
wrongful, and it goes to the Official Assignee or Receiver. After 
intermixture, the price loses its trust character, and what would otherwise 
have been trust money is transformed into a simple debt {x). 

Where a claim is made to follow money, the first thing to ascertain is 
the relationship between the insolvent and the claimant at the date of 
the order of adjudication. If the insolvent was merely a debtor of the 
claimant, the right to follow money does not exist. See para. 496 “Factor. ” 


490. Beneficial interest of trustee. — Where the insolvent himself 
has any beneficial interest, as where he holds the property on trust 
for himself and other persons, such interest passes to the Official Assignee 
or Receiver as his property, and it is divisible among his creditors (y). 
The right of a trustee to be indemnified out of the trust property iis a 
beneficial interest within the meaning of this rule, and it passes to the 
Official Assignee as part of his property ( 2 ;). But the Official Assignee can 
only avail himself of the right of indemnity for the purpose of discharging 
the liability in respect of which the right arises (a). 


(w) Harris v. Truman Co. (1882) 9 

Q. B. D. 264. 

(x) Re HalUtU'a Estate (1879) 13 Ch. 

D. 696, 723-724, and the cases 
cited in para. 496, '* Factor.” 

(^) St. Thomas's Hospital v. Richardson 
(1910) 1 K. B. 271,278, 279; 
Ex parte BtUler (1749) 1 AtL 210, 


at p. 213, 26 £. R. 136, at p. 138. 
(«) Jennings v, Mather (1902) 1 K. B. 1; 
(1910) 1 K. B. 271, supra \ Dowse 
V. Qorlon (1891) A. C. 190 
[executor’s right of indemnity]. 
As to trustee’s right of indemnity, 
see Indian Trusts Act, 1882, s. 32. 
(a) Re Richardson (1911) 2 K. B. 705. 
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491. Trust property and reputed ownership.— Property 
held by an insolvent on trust for others does not pass to the Official 
Assignee under the reputed ownership clause, unless the beneficiaries have 
consented to its being dealt vrith by him in a manner inconsistent with the 
provisions of the trust. This is dealt with in Lecture IX. 

492. Specific appropriation— An appropriation of a debt, fund or 
goods, may amount to an equitable assignment so as to entitle the assignee, 
on the insolvency of the assignor, to have his claim satisfied out of the 
subject-matter of the assignment. A person may assign his beneficial or 
equitable interest in a property owned by him. The assignment of such 
an interest is called an equitable assignment, and the assignor is deemed 
to be a trustee for the assignee (6). The only distinction between the 
English and the Indian law on the subject is that an assignment of an 
actionable claim must under the Indian law be in writing signed by the 
assignor [see sub-para. (11)]. 

(1) Agreemevd to 'pay dd)t oui of a specific fund, — An agreement 
between .a debtor and a creditor that the debt owing shall be paid out 
of a specific fund or out of specific goods will operate as an equitable assign- 
ment of the fund or goods (c). Thus where a person who was indebted 
to a bank agreed with the bank manager to assign to the bank his 
interest in certain goods, then deposited with a third party for sale, it was 
held that there was a complete equitable assignment of the goods to the 
bank (d). 

(2) Agreeimnt hy debtor to apply a fund in a particular way, — A 
mere agreement that a fund shall be applied in a particular way 
does not amount to an equitable assignment. Thus an agreement by 
A to apply money to be advanced to him by B in the purchase of 
goods, to sell those goods, and to pay the proceeds of the sale into 
J^’s bank, account does not amount to an equitable assignment either 
of the goods or of the proceeds, and B will not be entitled, on A'& insolvency 
to a charge either on the goods or on the proceeds of goods in the hands of 
A at the time of insolvency (e), 

(3) Pro7nise to pay debt out of money when received, — A promise 
by a debtor to his creditor to jmy the debt when the debtor receives 
money due to him from a third person does not constitute an equitable 
assignment, so as to charge the debt in the hands of the third person (/). 


(6) Ab to what constitutes a valid 
equitable assignment, see BrandVs 
Sons tb Co. V. Dunlop Rubber Co. 
(1905) A. G. 454, at p. 462; 
Palmer v. Carey (1926) A. C. 
703, at p. 706. 

(c) Eodiek v. Qandel (1852) 1 De 


G. M. & G. 763, 777-778, 42 E. H. 
749, 754. 

(d) London and Yorkshire Bank v. 

While (1895) 11 T. L. H. 570. 

(e) Palmer v. Garey (1926) A. C. 703. 

(/) FieU V. Megaw (1869) L. H. 4 C. P. 
660. 


Paras. 

491.492 
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Para. 492 (^) Rej^esmtation that mmeya are avaUaMe for payment of M>U — 

A mere representation by the drawer that bills of exchange drawn 
upon A, jB. will be paid, because the drawer has previously remitted 
to A » B, funds to a much larger amount, does not amount to an 
equitable assignment of the funds in the hands of A, B. {g). 

(5) Order by debtor to creditor upon debtor* s debtor, — ^An order given 
by a debtor 2>, to his creditor C, upon X who owes money to D or holds 
a fund belonging to D, directing X to pay the money or the fund to C, 
creates a valid equitable charge upon such money or fund ; in other words, it 
operates as an equitable assignment of the debt or fund to which the order 
refers (A). The assent of the party to whom the order is given (that is, X) is 
not necessary to constitute the assignmefnt (t). But the order must be upon 
the debtor or upon the person holding funds of the giver of the order 
(that is, upon X), A letter addressed by a person to the solicitors of his debtor 
authorising them to receive the money due to him- from the debtor and 
requesting them to pay it to his creditor, does not amount to an equitable 
assignment, though the solicitors may promise the creditor to pay the money 
to him on receiving it (j). The order to amount to an equitable assignment 
must specify the fund out of which the payment is to be made. An order 
in these terms, Please pay P the amount of his account, Rs. 5,000, for 
goods supplied,” is not an equitable assignment (A). If the order specifies 
the debt or fund, and is addressed to the debtor or to the holder of the fund, 
the order is irrevocable ; it cannot be revoked by the person giving it (J), 
nor is it revoked by his subsequent insolvency (m). 

(6) Notice of assignment. — ^An equitable assignment of a debt 
or fund is complete as between the assignor and assignee, though no 
notice of the assignment is given either by the assignor or the assignee to the 
debtor or the holder of the fund (n). Though no such notice is necessary 
to complete the assignment,, it is in the interest of the assignee to give 
notice of the assignment to the debtor or the holder of the fund (1) to prevent 
the debtor from paying the assignor, (2) to prevent a subsequent assignee 
from gaining priority by giving notice (o), and (3) to prevent the operation 
of the reputed ownership clause where the debt assigned is a trade debt {p). 

(g) Citizena* Bank of Louisiana v. 128. 

First National Bank of New (1) Fisher v. MiUer (1823) 1 Bing. 160, 
Orleans (1873) L. R. 6 H. L. 130 E. R. 61. 

362 ; Thomson v. Simpson (1870) (w) Alexander v. Steinhardt, Walker 

L. R. 6 Ch. App. 669. db Co. (1003) 2 K. B. 208. 

(h) Bodkk V. Gandel 1 Be G. M. & G. (n) Carvalho v. Burn (1833) 4 My. and 

763, 777-778, 42 E. R. 749, 764. CJr. 690, 41 E.R. 266; AUxander v. 

(») Ex parte S<mih (1^1%) Z Swans. 392, SUirihardt, Walker <b Co. (1903) 

36 E. R. 907 ; Morrdl v. WootUn 2 K. B. 208. 

(1862) 16 Beav. 197, 61 E. R. (o) Dearie y. HaU (1823) 3 Russ. 1, 
763. 38 E. R. 476; Marchant v. Morton^ 

< j) Rodick V. Oandel 1 De G. M. k G. Down A Co. (1901) 2 K. B. 829. 

763, 778,* 42 E. R. 749, 766. [p) See Lecture IX. 

ih) Pereival y. Dunn (1886) 29 Ch. B. 
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(7) Onfor on agent to pay,^We have already considered the case Para. 482 
of an equitable assignment constituted by an order given by a ddOor to 

his creditor to receive a sum of money out of a particular fund due to him 
in the hands of a third party. This class of cases must be distinguished 
from another class where a debtor/), who owes money toC, and has a fund 
belonging to him in the hands of a third party Z, directs X to pay it to C. 

In that case, if the holder of the fund X consents to pay the fund to (7, and 
the direction is communicated to the creditor C, the assignment is complete, 
and C can enforce the pa 3 rment of the money, but it is necessary that the 
direction should be communicated to G (q). If the direction is communi- 
cated to C, it amounts to an equitable assignment, and is irrevocable (r). 

If it is not so communicated, it amounts to no more than a mandate from a 
principal to his agent, which can give no right or interest to the creditor in 
the subject of the mandate. It may be revoked at any time before it is 
executed (s), and it is also revoked by insolvency (0* The consent of the 
person to whom the communication is made, that is, C7, to the appropriation, 
will be presumed in the absence of evidence to the contrary, the appropriation 
being for his advantage (u). 

(8) Cheque not an equitable assignment of drawer's balance at 
hankers , — A cheque is not an equitable assignment of the drawer’s balance 
at the bankers upon whom it is drawn. A banker who dishonours a 
cheque is liable to his customer, and not to the holder, and the holder has 
no remedy against him either in law or in equity (v), 

(9) Assignment in fraud of bankruptcy laws , — An equitable 
assignment to be effective as against the Official Assignee or Receiver, must 
not be in fraud of the bankruptcy laws, e,g,, it must not amount to a 
fraudulent preference (w), 

(10) Trmt in favour of creditors , — ^A mere transfer by a debtor of his 
property in favour of his creditors does not create a trust for the benefit 
of the creditors. The transfer is revocable by him unless it is communicated 
to one or more of the creditors (x). 

(11) Distinction between the English and the Indian law , — According 
to the English law, a writing is not necessary to constitute an equitable 
assignment either of goods or of choses in action. A chose in action 
is called an actionable claim in India. An actionable claim is defined 
in the Transfer of Property Act, 1882, sec. 3, as a claim to any 


(q) MorreU y, WooUen (1852) 16 Beav. 

197, 202-203, 51 E. R. 753, 755. 

(r) Hodgson y. Andtrson (1825) 6 B. ft 

C. 842, 107 E. R. 945; Ranktn 
Y, Alfaro (1877) 5 Ch. D. 786. 

<«) 8coU Y, Porcher (1817) 3 Mer. 652, 
664, 36 E. R. 250, 255. 

(t) Ex parte Hall (1878) 10 Ch. D. 615. 


(u) Riggers y, Evans (1855) 25 L. J. Q. 

B. 305. 

(v) Hopkinson y. Forster (1874) L. R. 

1 9 Eq. 74. 

{to) P.-t. I. Act, 8. 56; Proy. I. Act, s. 54. 
{x) See Indian Trusts Act, 1882, 8. 78 
(c); Ellis ds Co, y. Cross (1915) 

2 K. B. 654. 
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Para. 492 debt, other than a debt secured by mortgage of immovable property or by 
hypothecation or pledge of movable property, or to any beneficial interest 
in movable property, not in the possession, either actual or constructive, 
of the claimant, which the Civil Courts recognise as affording grounds of 
relief, whether such debt or beneficial interest be existent, accruing, 
conditional or contingent. By sec. 130 of that Act it is enacted that the 
transfer of an actionable claim, whether such transfer be absolute or by way 
of charge (y), shall be effected only by the execution of an instrument in 
writing signed by the transferor or his duly authorised agent, and shall be 
complete and efiectual upon the execution of such instrument, and there- 
upon all the rights and remedies of the transferor shall vest in the transferee 
whether notice of the transfer is given or not. If the assignment is not in 
writing signed by the transferor, it is void, and of no effect (z). An 
assignment of the proceeds of goods where the goods are not in the actual 
or constructive possession of the assignor is an assignment of an actionable 
claim, and it must be in writing signed by the assignor. But goods in the 
possession of an agent or servant of the assignor are in the constructive 
possession of the assignor, and the assignment of the sale proceeds of such 
goods does not require to be in writing. Except as to the requirements 
of a writing, there is no distinction, it is conceived, between the English 
and the Indian law on the subject of equitable assignments. 

(12) Ruh in Ex parte Waring , — It is necessary, to constitute an 
equitable assignment, that there must be privity, either by contract or estoppel, 
between the assignor and assignee. To this rule there is an exception 
establish(id by the case of Ex parte Waring (a) in which it was decided that, 
where, as between the drawer and acceptor of a bill of exchange, a security 
has, by virtue of a contract between them, been specifically appropriated to 
meet that bill at maturity, and has been lodged for that purpose by the 
drawer with the acceptor, then, if both drawer and acceptor become insolvent, 
and their estates are brought under a forced administration, the bill-holder, 
though neither party nor privy to the contract, is entitled to have the 
specifically appropriated security applied in or towards payment of the 
bill (6). This is so not because the holder of the bill is the assignee of the 
security, but in order to work out the equities between two insolvent estates. 
“ The principle of Ex parte Waring applies where there are equities to adjust 
between two parties who become insolvent, and the adjustment of which 
equities, by a piece of good luck, so far as a third party is concerned, operates 
for the benefit of such third party ” (c). 

(y) Mulraj Khatav v. Vishvanath (1913) 6 Oh. App. 773 [security given to 

40 1. A. 24, 37 Bom. 198, 17 1. C. secure balance of cash account]. 

627. (h) Ex parte Dever (no, 2) (1885) 14 Q. 

(z) See 40 I. A. 24, 37 Bom. 198, 17 B. D. 611, at p. 620. 

1. C. 627, supra, (c) Vaughan v. Holliday (1874) L. B. 

(a) (1815) 19 Ves. 345, 34 E. B. 546 ; 9 Ch. App. 561, at p. 567, per 

City Bank v. Luckie (1870) L. B. James, L.J. 
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In order that the rule should apply it is necessary that— 

(1) there should be a double insolvency, that is to say, both drawer and 
acceptor must be insolvent (rf), and both the estates must be under 
a forced administration (e ) ; it is not necessary that there should 
be judicial insolvencies (/) ; 

(2) there should be a right of double proof, that is to say, a right to prove 
against both estates. If the drawee to whom the securities 
are remitted refuses to accept the bill, the holder of the bill is not 
entitled to have the securities applied in payment of the bill (g). 
If either the drawer or the acceptor is solvent, the bill-holder gets 
'paid in full, in which case no question arises as to the scjcurities. 
If the drawer is solvent and I)ay8, the securities must be restored 
to him. If the acceptor is solvent and pays, he is entitled 
to realise the securities and to indemnify himself out of the 
proceeds {h) ; and 

(3) there should be a specific appropriation of the sticurities to meet 
the bill (i), 

• 

If the above conditions are satisfied, the holder of the bill is entitled to 
have the securities applied in [myment of the bill. But the securities must bo 
in specie at the date of insolvency, and must not have been realised by the 
acceptor before insolvency (j). If the securities are not sufficient to pay the 
amount of the bills in full, the holder of the bill is entitled to prove for 
the balance against the estates of the drawer and the acceptor pari passu 
with the other creditors (k). If he has proved .for the full amount, and 
the securities are realised after proof, the proof must be reduced by the 
amount received by him from the securities, and any dividends received 
on the excess of the original over the reduced proof must be refunded, 
because the securities are to be considered as having been a])plied in the 
first instance (/). In Royal Bank of Scotlaml v. The Cmntnercial Bank of 
Scotland (m). Lord Selborne expressed the opinion that the rule in Ex parte 
Waring, when applied to a case where the security was insufficient, conferred 


(d) Towles V. Hargreaves (1853)3 De G. 
M. & G. 430, 460, 43 E.R. 169, 176; 
Vaughan v. Halliday (1874) L. K. 
0 Oh. App. 661, 568; Re New Zea- 
land Banking Corporation (1867) 
L. K. 4 Eq. 226 [company ordered 
to be wound up, but not sliown to 
be insolvent]. 

(c) Ex parte Oomez (1876) L. R. 10 
Ch. Afp. 639, 648. 

If) 3 De G. M. & G. 430, 43 E. R. 169, 
supra I Ex parte Alliance Bank 
(1869) L. R. 4 Ch. App. 423 ; Ex 
parte General South African Co, 
(1876) L. R. 10 Ch. App. 636 


[estate not under judicial admin- 
i.strationJ. 

(g) Vaughan v. Halliday (1874) L. R. 
9 Ch. App. 661. 

(A) Powles V. Hargreaves (18.62) 3 De 
G. M. & G. 430, 450-461, 43 
E. R. 169, 176. 

(t) Ex parte Banner (1876) 2 Ch. D. 278. 
(j) Ex parte Dever (no. 2) (1886) 14 Q. 
B. D. 611. 

(A) City Bank v. I/uckie (1870) L.R. 

6 Ch. App. 773, 778. 

(/) Re Bamed*s Banking Company 
(1876) L.R. 10 Ch. App. 198. 

(m) (1882) 7 App. Cas. 366. 


Para. 482 
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Para* 492 bill-holder at the expense of the acceptor, and that the 

reasons given by Lord Cranworth in Powks v. Hargreaves (n), to justify 
its extension to the case of a deficient security, were not satisfactory. The 
only question, however, in that case was whether the rule in Ex parte 
Waring applied to an administration of insolvent estates in Scotland, 
and it was held that it did not. Both the rule and its extension have 
been established firmly, and it is unlikely that the application of the rule 
will be excluded where the security is insufficient. 

It is no objection to the application of the rule in Ex parte Waring 
that the depositor of the security was not a party to the bill as drawer or 
indorser, provided the bill was drawn in respect of a transaction in which 
he is liable. Thus where according to the course of dealings between the 
parties the seller drew bills payable to himself upon a third person, and the 
third person accepted the bills for the accommodation of the buyer, and the 
buyer deposited with the third person securities for the specific purpose of 
meeting the bills, the seller who was the drawer and the holder of the bills 
was held entitled on the insolvency both of the buyer and the acceptor 
to have the securities applied in payment of the bills. The seller, although 
he was not entitled to prove on the hUls both against the buyer and the 
acceptor, was entitled to prove on the bills against the acceptor; also he was 
. entitled to prove for the same debt against the buyer for goods sold and 

delivered. There being, therefore, a double insolvency and a double right 
of proof, the principle of Ex parte Waring was held to apply (o). 

In the case of two firms engaged in a common adventure, the principle 
of Ex parte Waring will be applied subject to the right of the joint creditors 
of the aggregate firms to be paid their debts out of the aggregate estate. 
Thus where two firms, one in Bombay and the other in London, engaged in 
a joint adventure for buying and selling goods, and the Bombay firm bought 
goods on joint account ai^ paid for them with the proceeds of bills drawn 
by it on the London firm and discounted in Bombay, and the goods so bought 
were consigned to London for sale, it was held on the insolvency of the two 
firms that the bill-holders were entitled to have the goods applied in payment 
of the bills, but subject to the right of the joint creditors to have the goods 
applied to the payment of their debts (p). 


(n) (1853) 3 De G. M. & G. 430, 43 £. R. 
169. The order as drawn up in 
Ex parte Waring provided for the 
ease of the securities being equal 
or more than sufficient or being 
insufficient, and, if insufficient, 
the parties holding the acceptances 
were to prove for the deficiency. 
The securities in that case prov^ 
to be more than sufficient. Powlea 


V. Hargreaves expressly decided 
that the rule applied also where 
the security was insufficient. 

(o) Ex parte Smart (1872) L.R. 8 Ch. 

App. 220, explained in Vaughan 
V. aaXliddiy L.R. 9 Ch. App. 
561 at p. 568, per Mellish, L. J. 

(p) Ex parte Dewhurst (1873) L.B* 8 

Ch. App. 965. 
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493. Property held by insolvent for specific purpose.— Pint, 
Property which is in the possession of an insolvent at the time of his 483, 4M 
insolvency for a specific purpose does not pass to the Official Assignee or 
Receiver, but is impressed with a trust and is subject to the same principles 

as trust property (}). 

Where bills or goods are specifically appropriated to a particular purpose, 
the person who receives them must either apply them to the purpose for 
which they were sent, or return them (r). If they are not so applied, 
the owner will be entitled to have the bills or goods restored to him, if they 
are still in specie in the insolvent’s hands at the time of the insolvency, or 
the proceeds thereof if the Official Assignee or Receiver has disposed of them 
after the insolvency. The commonest case is that of the drawer of a bill 
remitting bills or goods to the acceptor for the specific purpose of meeting 
the latter’s acceptance. In such a case, if the acceptor becomes 
insolvent, whether before or after the bill becomes due, and the acceptance 
is dishonoured, the drawer will be entitled to have the remittances or consign- 
ments restored to him if they remain in specie in the acceptor’s hands at 
the time of his insolvency, or to the proceeds thereof if the Official Assignee 
or Receiver, disposes of them after the insolvency. The remittances having 
been specifically appropriated to protect the acceptor from liability on 
the particular acceptance, they are impressed with a trust and the person 
entitled to them is the person who remits the bills or goods, and not the 
Official Assignee or Receiver (s). 

Whether there has been an appropriation in a particular case depends 
on the facts of the case, the relation and the course of dealings between 
the parties, and mercantile usage (0* A direction by the consignor to the 
consignee to place the invoice price of goods to his credit and the bills drawn 
against them to his debit does not amount to an appropriation of goods to 
protect the bills (w). 

494. Money advanced for a specific purpose.—Money lent to a 
person for the specific purpose of paying his pressing creditors is impressed 
with a trust for that purpose. It is not the debtor’s property, and if it is 


(g) Ex parte Waring (1815) 19 Ves. 345, 
.34 E.R. 546; Steele v. StuaU 
(1866) L.R. 2 Eq. 84 ; Re Rogers 
(1891) 8 Mor. 243; Re Drucker 
(1902)2 K.B. 237. 

(r) Such a return is not a fraudulent 
preference : Ex parte Kelly ( 1 879) 
11 Ch. D. 306. 

{a) Ex parte Dumaa (1754) 2 Ves. Sen. 
582, 28 E.R. 372; Tooke v. 
HoUingtoortk (1793) 5 T.R. 215, 
101 E.R. 121 : Ex varte Imbert 


(1857) 1 De G. & J. 152, 44 
E.R. 681 ; Ex parte Broad (1884) 
13 Q. B. D. 740 ; Ex parte Dever 
(1884) 13 Q.B.D. 766; Ex parte 
Dever (No. 2) (1885) 14 Q.B. 
D. 611. 

(0 13 Q. B. D. 740, 745, aupra ; 13 Q. B. 
D. 766, aupra; 14 Q. B. D. 611, 
aupra. As to allowance of interest, 
see 13 Q. B. D. 740, 746, aupra, 
{u) Ex parte Banner (1876) 2 Ch. D. 278. 
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Parat. paid to the creditors, it cannot on his insolvency be recovered from them 
494.485 by the Official Assignee (v), 

495. Banker. — Ordinarily money paid by a customer into his current 
account is in law lent by the customer to the banker. From the moment 
of payment in, it becomes the property of the banker, and he is entitled to 
deal with it as his own. Accordingly, so far as concerns money upon a current 
account, the banker is neither the trustee nor the agent of his customer but 
only his debtor, liable to repay the loan by honouring the customer’s cheques. 
If the banker becomes insolvent, the customer can only prove in the insolvency 
and receive a dividend rateably with other creditors (u;). Similarly, money 
paid to a banker as a deposit for a fixed period is lent by the customer to the 
banker, the banker being liable only to pay back the principal after it has 
become due with interest at the stipulated rate (x). The relation of debtor 
and creditor must betaken to continue until it is terminated by payment 
or by the banker applying the money or taking some step to apply the 
money as directed by the customer (2). A simple demand for repayment 
does not transform the banker into a trustee, and if the banker fails before 
payment, the customer will only have a right of proof for the amount due to 
him (a). 

The ordinary relation between a banker and his customer is, as stated 
above, that of debtor and creditor, and not of trustee and beneficiary. 
Where, however, bills or cheques are sent to a banker as an agent for a 
specific purpose, to collect and remit, there is a trust, and the 
bills and cheques or the proceeds do not pass to the Official Assignee or 
Receiver on the banker’s insolvency (b). The question whether bills or 
cheques sent to a banker are received by him as banker or as agent 
to collect is a question of fact (c). 


(v) Re Rogers (1801) 8 ^or. 243 ; 

Re Drw:ker (1902) 2 K. B. 237 ; 
Re Watson (1913) 107 L. T. 
783;jBe // 00 /cy (1916) H. B. H. 
181. 

(w) Foley v. Hill (1848) 2 H. L. C. 28, 

9 E. R. 1002 ; Re Agra and 
Masterman's Bank (1867) 36 L. J. 
Ch. 161 ; Ex parte Lloyd (1904) 
91 L. T. 666. 

(x) Official Assignee of Madras v. 

Ranwhandra Iyer (1910) 33 Mad. 
134, 139, 141-142, 6 1. Cl 974 ; 
Official Assignee of Madras v.* 
Smith (1909) 32 Mad. 68, 1 I. C. 
712. 

{z) 33 Mad. 134, 144, 6 I. C. 974, supra, 
(a) 33 Mad. 134, 6 I. C. 974, per 
Abdur Rahim, J. ; Official Assignee 


of Madras v. Krishna Bhatta 
(1911) 34 Mod. 128, 6 I. C. 213. 
The contrary view taken by 
Munroe, J., in 33 Mad. 134, 5 
I. G. 974, erroneous ; see 34 
Mad. at p. 129, 6 I. C. 213. 

(6) Parke v. Eliason (1801) 1 East. 544, 
102 E.R. 210; Re Brown (1890> 
6 Mor. 81 ; Re Mills, Bawtree 
dr Co. (1893) 10 Mor. 193, 211 ; 
Alliance Bank of Simla v. 
Amritsar Bank (1915) P. R. No. 
79, p. 322, 31 I.C. 216. As to 
the test to be applied in such 
cases, see (1893) 10 Mor. 193 at 
pp. 212-213, sttpra. 

(c) Re Mills, Bawtree <9 Co, (1893) 10 
Mor. 193, 211. 
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When a person pays money into a bank to be applied in* a specific Para. 485 
manner, and the banker stops payment before taking any step towards 
applying it to the purpose, the payer cannot recover the money paid, but 
has merely a right of proof as a general creditor (d). It is otherwise 
where the banker has applied the money as directed {•}) or has taken 
some step so to apply it, and has by so doing ceased to be merely a debtor 
in respect of that money. Mere consent on the part of a banker to apply 
money standing to the credit of the customer, as directed by the customer, 
does not convert the relation of debtor and creditor between the banker and 
the customer into a fiduciary relation (/). The High Court of Madras 
has held that where A sends money to a banker with instructions 
to pay over the same to B who has no account with the hanker, and the banker 
writes to B stating that he has placed the money to R s credit (g), or 
that he held the money in su8])ense account pending instructions from 
B (A), the banker holds the amount not as a banker, but in a fiduciary 
capacity. 


(1) Short Bills . — Short bills, that is, bills not yet due, remitted by 
a customer to a banker, continue to be the property of the customer in the 
hands of the banker, and if they are still in specie at the date of the ban- 
ker’s insolvency, they do not pass to the Official Assignee or Receiver, but 
belong to the (mstomer subject to the banker’s lien ; the reason is that ordi- 
narily such bills are sent to bankers as agenl^ for the specific purpose of 
holding them until due and obtaining payment when due. If, however, there 
is a contract express or implied between the banker and the customer that 
such bills shall be treated as immediate cash, they belong to the banker, and 
they will pass to the Official Assignee or Receiver on the insolvency of the 
banker. The sole question in all these cases is whether there has been any 
contract between the parties that under all circumstances and for all jmr- 
poses the short bills should become the absolute property of the banker. 
In order to change the property it must be shown that the banker 
bought the bills, or that he discounted them, which is indeed the 
same thing, for there would then bo a right of action by the cus- 
tomer against the banker for the price which he agreed to give for 
the bills (i). The fact that the banker has credited the amount secured by 


(d) Re Earned' a Banking Co. (1870) 

39 L. J. Ch. 635; Johnson v. 
Robarts {lS75)L.n. lOCh.App. 505. 

(e) Farley v. Turner (1857) 26 L. J. 

Ch. 710. 

if) Official Assignee of Madras v. 
Luppriayi (1911) 34 Mad. 121, 6 
I. C. 387, in appeal from 33 Mod. 
145, 5 I. C. 312. 

(g) Official Assignee of Madras v. The 
Oriental JAfe Assurance Co, (1910) 
33 Mad. 150, 5 I. C. ^00. 


(A) Official Assignee of Madras v. Rajam 
Ayyar{mi) 36 Mad. 499, 6 I. G. 
383, in api)cal from 33 Mad. 299, 
8 1 C 1 «j8 

(t) Thompson y. Qiles (1824) 2 B. & 0. 
422, 107 E. R. 441 ; Ex parte 
Pease (1812) 19 Ves. 25, 34 E. R. 
428; Ex parte SoUers (1811) 18 
Ves. 229, 34 E. H. 304 ; Giles v. 
Perkins (1807) 9 East, 12, 103 
E. H. 477. As to banker’s lien, see 
Indian Contract Act, 1872, s. 171. 
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Paras* the bills to the customer as cash, or that he has allowed the customer to draw 
485, 486 on the credit of the bills, does not, in itself, render the bills the absolute 
property of the banker (j). Nor does the fact that the customer has indorsed 
the bills in favour of the banker (A;). 

The principles applicable to short bills apply not only to bankers, but 
generally to merchants and others with whom short bills are deposited (1), 
They do not apply to cheques or bills payable on demand, the presumption 
in their case being that they are remitted as cash (m). 

(2) Crossed-cheques , — Where a customer pays a crossed cheque into 
his bank, the question whether the bank receive it as holders for value 
or as agents for collection is a pure question of fact. If the bank receive 
the cheque as agents for collection and stop payment before the cheque is 
finally cleared at the clearing house, they can only receive and hold the 
proceeds as collecting agents for their customer, and not in the ordinary bank 
relationship of debtor and creditor. It is otherwise if the bank receive 
the cheque as holders for value so as to entitle the customer to draw for the 
amount of the cheque on the bank (n). If the cheque is cleared before insol- 
vency, the relation between the parties as to the amount of the cheque is 
the ordinary relation of banker and customer. 

496. Factor.— A factor or mercantile agent entrusted with goods 
to sell for his principal is a bailee of the goods. He has a special property in 
the goods as distinguished from the general property had by a person holding 
property on an express trust. But though not an express trustee, he holds 
the goods in a fiduciary capacity, and is a trustee of the goods within the 
meaning of sec. 62 (1) (a) of the Presidency- towns Insolvency Act. 

If the factor is adjudged insolvent, the goods will not pass to the Official 
Assignee or Receiver, but will remain the property of the principal. If he sells 
the goods, and becomes insolvent before the purchase-money is received 
by him, the right to recover the price belongs to the principal. If he 
sells the goods and receives the purchase-money, and is afterwards adjudged 
insolvent, such money, if it has been kept separate, will belong to the 
principal. Similarly, if the money is invested in other goods, the goods 
will belong to the principal (o). If, however, he mixes the purchase- 
money with his own money, as he is entitled to do, the principal cannot 
follow it, and the purchase-money will belong to the Official Assignee or 


(j) Ex parte Barhvorth (1858) 27 L. J. 

Bank. 5, 44 E. R. 962 ; Oiks v. 
Perkina (1807) 9 East. 12, 103 E. 
R. 477. 

(k) Ex parte Twogood (1812) 19 Yes. 

229, 34 E. R. 503. 

(/) Jombart v. Woolkt (1837) 2 My. & 
Cr. 389, 40 E. R. 688. 


(m) Be Milk, Bawtree ds Co, (1894) 

10 Morr. 193, 211-212. 

(n) Re Farrowk Bank, Limited (1923) 

1 Ch. 41. 

(o) Taylor v. Plumer (1815) 3 M. & S. 

562, 105 £. R. 721 ; Ex parte 
Sayers (1800) 5 Yes. 169, 31 E.R. 
528. 
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Receiver (;>). The reasons why when there is an intermixture, the Paras, 
principal cannot follow the purchase-money, are explained in para. 489 (5) 496496 

above. 

The lien which a factor has on the goods in his possession (q) passes on 
his insolvency to the Official Assignee. 

When goods are delivered by the owner to a factor for sale, the legal 
relation between the parties is one of principal and agent. When goods 
are consigned to a person on condition that he should pay to the consignor 
a fixed price at a fixed time, the consignee being at liberty to sell them at 
any price he likes and on any credit that he likes, the consignee is not an 
agent, but a principal. If he sells the goods, and afterwards becomes 
insolvent, the purchase-money cannot be followed by the consignor, but will 
pass to the Official Assignee or Receiver (r). 

Goods in the hands of a factor at the time of his insolvency do not 
pass to the Official Assignee under the reputed ownership clause if the 
relationship between the parties is a matter of notoriety. This subject is 
dealt with in Chapter IX. 

• 

497. Auctioneer. — An auctioneer entrusted with the sale of goods is a 
trustee within the meaning of sec. 52 (l)(a) of the Presidency-towns Insolvency 
Act. He receives the goods for the specific purpose of sale, with the fiduciary 
obligation to account for the price to his principal and to pay it over. In the 
absence, therefore, of any usage or any evidence of an agreement by which 
the principal becomes the creditor of the auctioneer, the purchase- money, if 
it can be traced, belongs to the principal, and not the Official Assignee or 
Receiver («). 


498. Gommissioil agent. — Goods entrusted to a person for sale 
as commission agent do not pass on his insolvency to the Official Assignee 
or Receiver, but remain the property of the owner. If, however, the agent 
has sold the goods and realised the money, such money is not trust money 
and it goes to the Official Assignee or Receiver. The reason is that when a 
trader gives goods to a commission agent for sale, he relies for payment 
not on the actual sale proceeds of the goods, but on the general credit of 
the commission agent (t). If the goods are insured against fire by a 
commission agent, and they are destroyed by fire, and the commission agent 


{p) See Frith v. CarUand (1865) 34 L. J. 
Ch. 301 ; Pennell v. Deffdl (1854) 
23 L. J. Ch. 115, (1853) 4 De G. M. 
& G. 372, 43 E. R. 551; Be HalUWe 
EstaU{lS79) 13 Ch. D. 696, 723-724. 

(q) Indian Contract Act, 1872, b. 171. 

(r) John Towle dh Co. v. While (1873) 


29 L. T. 78, affirming Ex parte 
White (1870) L. tt. 6 Ch. App. 397. 
. («) Be Cotton (1913) 108 L.T. 310. 

(e) In the matter of Eyed Kazim (1927) 
5 Rang. 73, 102 I. C. 389, (’27) 
A. R. 140. See also Kirkham v. 
Pee2(1880)43L.T.171. 
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Parat. is afterwards adjudged insolvent, the right to recover the insurance money 
498,499 vests in the Official Assignee or Receiver, and not in the owner of the 
goods (u). But if the goods are insured by the owner, the insurance money 
goes to the owner, and not to the Official Assignee or Heceiver (v). 

499. Stockbrokers. — By the Rules of the London Stock Exchange, 
when a member is declared a defaulter, contracts madia by him for the niixt 
settling day, for the purchase and sale of stocks and shares, are closed by a 
person, called the official assignee, appointed by that body, at ike market 
jfrices at the time of the default, and those members who, on that footing, 
owe differences upon their contracts with the defaulter are bound to ])ay 
those differences to the official assignee, and the official assignee is bound to 
employ the money thus received by him in paying to those members, to 
whom upon the same footing differences are due upon their contracts 
with the defaulter, the differences so due to them. The money thus receiv- 
ed by the official assignee, being an artificial fund created by the Rules of the 
Stock Exchange, does not form part of the assets of the defaulter, and does 
not pass to his trustee in bankruptcy. If, however, there is a surplus after 
payment of the Stock Exchange creditors, it will belong to the trustee in 
bankruptcy, unless there is an individual creditor who can follow it as 
trust property (w). 


The Rules of the Stock Exchange operate to effect an assignment of all 
the assets of the defaulting member to the official assignee of the Stock 
Exchange ; that assignment, unless invalidated in bankruptcy proceedings 
against the defaulter, is valid as against persons who are not, as well as 
those who are, members of the Stock Exchange {x). The assignment, 
however, is an act of bankruptcy (y), and it is opep to any creditor who is 
not a member of the Stock Exchange to take proceedings in bankruptcy 
against the defaulter in which cast? there would be an equal distribution of 
the assets of the debtor among all the creditors (z ) ; and if bankruptcy 
supervenes within three months of the default, the trustee in bankruptcy 
is entitled to recover from the o'fficial assignee all assets of the defaulter which 
have come into his hands except the artificial fund (a). The receipt by a 
Stock Exchange creditor of a dividend from the artificial fund will not 


(u) In the matter of SyedKazim (1927) 

6 Rang. 73, 102 I. C. 389, (’27) 
A. R. 140. 

(v) U, R, Huyin v. Official Assignee 

(1928)6 Kang. 689, 117 I. 0. 51, 
(*29) A. R. 69. 

{w) Ex parte Grant (1880) 13 Ch. D. 
667; Re Woodd (1900) 82 L. T. 
604; Kaikuahroo TalyarJchan v. Bai 
Gulab (1929) 63 Bom. 608, (’29) 
A. B. 236. 

(x) Lomas v. Graves d: Co. (1904) 2 
K. B. 667 ; Richardson v. Stormont 
Todd cfr Co., Ltd. (1900) 1 Q. B. 


701. 

iy) Tomkins v. Sajfery (1877) 3 App. 
Cas. 213, explained in (1901) 1 
Q. B. 701, 711, supra, and in 
Ponsford, Baker «£? Co. v. Union 
of London and Smith's Bank, Ltd. 
(1906) 2 Ch. 444, 460. 

(z) (1900) 1 Q. B. 701, at pp. 703-704, 
supra. 

(a) 3 App. Cas. 213 [defaulter's bank 
balance], supra ; King v. Hutton 
(1900) 2 Q. B. 604 [differences 
due on a speculative account]. 
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prevent him from suing the defaulting member for the balance, and presenting Pant, 
a bankruptcy petition against the defaulter (6). 499« 499A 

Securities received by a stockbroker for the purpose of selling them^ 
belong to the customer, they having been handed to him for a specific 
purpose. Similarly money received by a broker for the purchase of stock 
* or shares belongs to the customer, and if paid by him into his banking account, 
it could be followed by the customer. But where the transactions are a 
speculative account for difierences, the case is different ; the relationship 
between the broker and customer is then that of debtor and creditor, 
and the remedy of the customer is to prove in the bankruptcy for the 
amount (c). 

Where a stockbroker pledges his customer’s securities with his own, 
relief may be granted to the customer in a pro])er case on the analogy of the 
doctrine of marshalling. A employed brokers to purchase securities for 
him, the arrangement being that on each occasion they advanced him part 
of the purchase price and he paid the margin in cash or on account. It was 
also part of the arrangement that the money so advanced should be obtained 
by the brokers from their bankers on deposit of ^f’s securities so purchased. 

The brokers, however, pledged securities and their own with their bankers 
as cover for their current overdraft. On the bankruptcy of the brokers the 
bank paid themselves by selling il’s securities and handed over the surplus 
securities in their hands to the trustee in bankruptcy. It was held, by analogy 
to the doctrine of marshalling, that A was entitled to have the surplus 
securities in the hands of the trustee applied towards satisfaction of the 
balance due to him from the brokers on the account between them (d). 

499A- Trust receipt. — It is a common practice in Calcutta and 
Bombay for an importing firm to deliver goods to the merchant who has 
ordered them out against a promissory note for the price thereof and 
against a writing called a “ tcust receipt ” by which the merchant agrees 
to hold the goods and the proceeds of the sale of the goods in trust for the 
firm until the price is paid. The High Court of Calcutta has held that 
even if the writing amounts to a trust, the transaction is void as against 
the Official Assignee, the reason given being that a trust must be created 
in good faith and that to create a trust by a writing of the kind 
mentioned above would be to give preference to one creditor over other 
creditors (dl) This view, it is submitted, is erroneous, for there is no 
moral turpitude involved in a debtor preferring one creditor over his other 
creditors and the transaction is perfectly valid unless it comes within the 
terms of the fraudulent preference section. See para. 631 below. 

(6) Mendelssohn v. Ratcliff (1904) A. C. D. 12S. 

456; Re Ward (1882) 22 C^h. (d) Re Burge Woodall da Co, (1912) 

D. 132. 1 K. B. 393. 

(c) King v. Hutton (1900) 2 Q. B. .504; ((il) Re Nripendra Kumar Bose (1929) 50 

Ex parte Woodd (1900) 82 L. T. Cal. 1074. 

604 ; Ex parte Cooke (1870) 4 Ch. 
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LECTURE VIII. 


2. Tools of trade, wearing apparel, etc. 

Para. 500 500. Tools of trade, wearing apparel, etc. [F.-t. I A.,, s. 52 

(1) ; Prov. I. A., S. 28 (5)].—It is provided by both the Acts that the 
insolvent shall be entitled to retain certain property which is not to be 
divisible amongst his creditors. Such property under the Presidency-towns 
Insolvency Act, consists of the tools of trade and the necessary wearing 
apparel, bedding, cooking vessels, and furniture of himself, his wife and 
cUldren, to a value, inclusive of tools and apparel and other necessaries 
as aforesaid, not exceeding Rs. 300 in the whole. 

The Provincial Insolvency Act contains a general provision that pro- 
perty (not being books of account) which is exempted by the Code of 
Civil Procedure, 1908, or by any other enactment for the time being 
in force (e) from liability to attachment and sale in execution of a 
decree, is not divisible among the creditors of the insolvent. Property 
exempted from attachment and sale under sec. 60 of the Code includes (1) 
the necessary wearing apparel, cooking vessels, beds, and bedding of the 
judgment-debtor, his wife and children, and such personal ornaments as, in 
accordance with the religious usage cannot be parted with by any woman ; 

(2) tools of artisans and, where the judgment-debtor is an agricult,urist, his 
implements of husbandry, etc., (3) houses and other buildings belonging to 
an agriculturist and occupied by him as such for the purpose of agriculture, 
that is, in order to enable him to cultivate the land. The term 
** agriculturist ” denotes a person making his living by tilling the soil, in 
other words, one whose sole means of livelihood is gained by cultivating 
land. It includes a small holder of land who tills the soil, but not a large 
landed proprietor, even though his sole income is derived from land (/), 

The object of allowing an insolvent to retain his tools of trade and 
implements of husbandry is to enable him to earn his living {g), 

(e) Provident Funds Aot, 19 of 1925, 58 1. 0. 551, a case under the 

B. 3 ; Pensions Act 23 >4. 1871, Bundelkhand Alienation of Land 

SB. 4 and 11 ; Central Provinces Act, 1903, s. 16, where it was held 

Tenancy Act J of 1920, and other that land belonging to members 

Provincial Tenancy Acts. See also of agTicultural tribes was not 

Sagar Alai v. Rau Oirraj Singh saleable in execution. 

(1917)39 All. 120 ; 38 1. G. 171, (/) Nutkuvenkatarama Reddiar v, OffUia 

a case under the Agra Tenancy Receiver, South Arcot (1926) 49 

Act, 1901, s. 20 (2), where it was Mad. 227, 92 I. G. 398, (*26) 

held that the interest of an oo- A. M, 350. 

cupanoy tenant is not saleable in {g) Re Sherman (1915) 32 T. L. R. 232 ; 
execution ; Hanuman Prasad v. Re Roberts (1900) 1 Q. B. 122, 

Haidkh Rarain (1920) 42 AIL 142, 128. 
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n.-PROPERTY DIVISIBLE AMONGST CREDITORS. 

1. Property bdonging to insdvent at coiiimeiic«ment 
of iniolveiicy. 

501. Definition of property. — “ Property ” includes any property Paras, 
over which, or over the profits of which, any person has a disposing power SOl^SOS 
which he may exercise for his own benefit (A). 

The property of the insolvent which is divisible among his creditors 
comprises the following particulars, namely : — 

1. Property which may belong to him at the commencement of the 

insolvency. 

2. Property which may be acquired by or devolve on him after the 

date of the order of adjudication and before his discharge. 

3. The capacity to exercise all such powers in respect of property as 

might have been exercised by him for his own benefit at the 
commencement of the insolvency or before his discharge. [This 
is not specifically included in the Provincial Insolvency Act*] 

4* . Goods in the possession, order or disposition of the insolvent. 

This part of the Lecture is confined to the first three classes of property. 

The fourth class forms the subject-matter of Lecture IX, 

502. Possibilities. — A bare possibility, such as the chance of an 
heir-apparent succeeding to an estate, or the chance of a person obtaining 
a legacy on the death of a relative, does not pass to the Official Assignee or 
Receiver (i). But if the relative dies during the continuance of the insol- 
vency leaving the legacy to the insolvent, the right to it will vest in the 
Official Assignee or Receiver {j). The chance of a reversioner to succeed 
on the death of a Hindu widow is only a spes successionis, and does not 
pass to the Official Assignee or Receiver (k). 

All contingent and executory estates and interests to which the insolvent 
is entitled pass to the Official Assignee or Receiver ; so also a possibility 
coupled with an interest (1), 

503. Forfeiture clauses in wills and settlements.— There 
is a distinction between the English law and the Indian law in certain 
matters relating to the topic now under consideration. It will be convenient 


(;^) P..t. I. A., 8. 2 (e) ; Prov. I. A., s. 2 
(d). 

<i) Carkion v. Leighton (1806) 3 Mer. 
667, 36 E. R. 266 ; Ex parte Dever 
(1887) 18 Q.B. D. 660 ; Me Vizards 
Trusts (1866) L. R. 1 Cb. App. 
688. See Traxiafer of Property Act, 
1882, 8. 6 (a). 


(j) Johnson v. Smiley (1863) 17 Beav. 

223, 230, 61 £. R. 1019, per 
Romilly, M. R. 

(k) Babu Anaji v. Batnoji (1896) 21 

Bom. 319. 

(l) Davidson y. Chalmers (1864) 33 

L.J.Ch. 622. 



336 


LECTURE VIII. 


Para. 503 first to state the rules of English law, and then to note the points of difference 
between the two systems of law [see p. 338 below]. 

English law , — An owner of property may, by deed or will, qualify 
the interest of the donee by a condition defeating it on bankruptcy. He may 
give the income to the donee uniU he shall become bankrupt and after his bank- 
ruptcy over (m). Similarly he may give an annuity to a person with a proviso 
that if he shall at any time do or permit any act whereby the same shall be 
alienated, charged or encumbered, the annuity shall go over to some other 
person. In either case if bankruptcy ensues his interest will cease, and it 
will not pass to his trustee in bankruptcy. Thus where a testator bequeathed 
certain income to his son for life, ''until he should become bankrupt, or 
do or suffer something whereby the said income, if belonging absolutely 
to him, or some part thereof, would become payable to or vest in some 
other person,” and the testator directed that if the trust should determine 
in the son’s lifetime, the trustees should, during the remainder of his life, 
apply the income for the benefit of certain other persons, it w^as held that a 
receiving order in bankruptcy against the son determined ^is interest in the 
income, and the income passed to the other persons named in the will (/v). 
But to exclude the right of the trustee in bankruptcy, there must be a gift 
over in the event of the bankruptcy of the beneficiary, as it was in the above 
case ; otherwise the proviso for the cesser of his interest will have no effect, 
and his interest, whatever it may be, will pass to the trustee, and will be 
divisible among his creditors (o). 


A person, however, cannot make a settlement of his own property on 
himself defeasible in the event of his bankruptcy, because such a defeasance is 
void as a fraud on bankruptcy laws. " The general distinction seems to be 
that the owner of property may, on alienation, qualify the interest of his 
alienee, by a condition to take effect on bankruptcy ; but cannot, by contract 
or otherwise, qualify his own interest by a like condition, determining it or 
controlling it in the event of his own bankruptcy, to the disappointment 
or delay of his creditors ”(p).\Though such an alienation cannot take effect 
so as to defeat and delay creditors, it is nevertheless effective as against 
the alienator so that if, having settled property on himself for life, he is 
adjudicated bankrupt, the bankruptcy will operate as a forfeiture of his life 
estate, and if any residue is left after paying his creditors by means of the 
settled fund, he will have no right in respect thereof. The residue will be held 


(m) Brandon v. Robinson (1811) 18 Ves. 

429, 34 E. 11. 379. 

(n) Rt Sartor is' a Estate (1892) 1 Ch. 

11 ; Re Laye (1913) 1 Oh. 298; 
Ex parte Eyston (1877) 7 Ch. 
1). 145. Sec also Mackintosh v. 
Pogose (1895) 1 (.^h. 506 ; Monte* 
fiore V. Guedallu (1901) 1 Ch. 435. 

(o) Graves v. Dolnfiin (1820) 1 Sim. 06, 

57 E. K. 503 ; Brandon v 


Robinson (1811) 18 Ves. 429, 34 
E. R. 379 ; Bird v. Johnson (186^) 
18 Jur. 976 (gift of an absolute 
interest — no gift over). 

(p) Wilson V. Greenwood (1818) 1 

Swans. 471, 485, 36 £. R. 469, 
475 ; Mackintosh v. Pogose (1895) 
1 Ch. 506, 511. See also Merry v. 
PownaU (1898) 1 Ch. 306. 
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by the trustees of the settlement for the benefit of the persons entitled in Para. 503 
remainder under it (q). 

Where an interest for life is made determinable on the bankruptcy of 
the donee, and it appears from the instrument creating the interest that the 
donor intended to benefit the donee personally and that the property intended 
for the object of his bounty should not pass to a stranger, effect will be given 
to such intention, and the clause of forfeiture will be applied even to a 
bankruptcy existing at the date of the settlement or the death of the testator, 
although the instrument apparently contemplated a future bankruptcy. 

Thus where by a settlement made in 1842 trust funds were settled upon 
trust to pay the income to the settlor for life, and, after his death, to pay the 
income to E. M. for life or “ until he should become bankrupt,” and after 
his decease or “ upon his becoming bankrupt,” to pay the income to the wife 
or widow of E. M. for her separate use, and E. M. was at the date of the 
settlement an uncertified bankrupt, it was held that on the death of the 
settlor (which took place in 1845), the income of E. M.’s share went to his 
wife for her separate use (r). 


If the bankrupt’s interest is made to cease on his bankruptcy, but 
before the first payment becomes due, the bankrupt obtains an annulment 
of his bankruptcy, the position is the same as if there was no bankruptcy. 
No forfeiture will ensue and the bankrupt will be entitled to the income (if). 
If, on the. other hand, the income becomes payable before the annulment, 
the clause of forfeiture will take effect, and the person- entitled to the 
income will be the person entitled to the gift over (i). As stated by an 
eminent writer, “ in determining whether a forfeiture clause takes effect the 
crucial time in the case of a gift of income is the tinie when the right to have 
the part payment of income accrues. If at that time the bankruptcy is not 
annulled, the right is then finally vested in the persons entitled to the gift 
over, and it is impossible to take it away from them” (w). 

When the income of a fund vested in trustees is given to a man for his 
life, with a proviso that if he becomes bankrupt his interest shall determine, 
and the trustees shall thenceforward apply the income at their absolute 
discretion for the support and maintenance of the bankrupt, his wife and 
children, or any of them, the trustees are not bound to apportion the income 
between the bankrupt, his wife and children so as to give his trustee in 


(q) Jte Johnson (1904) 1 K. B. 1.-14. 

(r) Manning v. Chambers (1847) 1 De G. 

k 8m. 282, 0.3 E.H. 1009 ; Seymour 
V. Lucas (1860) 1 Dr. & Sm. 
177, 62 E. R. 346 ; White v. Chitty 
(1866) L. n. 1 Eq. 372 ; Trappes 
V. Meredith (1871) L. R. 7 Ch. 
App. 2^8. 

{s) WhiU V. Chitty ( 1 866) L.R. 1 Eq. 372; 
Lloyd V. Lloyd (1866) L. R. 2 


Eq. 722 ; Re Parnham's Trusts 
(1876) 46 L. J. (!h. 80; 

Ancona v. Waddell (1878) 10 Ch. 
1). 157. Tho rule does not apf)ly 
to conditions in a covenant ; West 
V. Williams {imH) 1 Ch. 132, 148. 
(0 Robertson v. Richardson (1885) .30 
Ch. 1). 623. 

{u) Williams on Bankruptcy, 13th ed., 
p. 246. 
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Paras, bankruptcy a claim to any specific sum as against his wife and children (v). 

5034105 If, however, the trustees, in the exercise of their discretion, pay to the 
bankrupt more than is necessary for his mere support, he can be made to 
account for the excess to his trustee in bankruptcy (u). 

Indian law . — ^The foregoing rules apply in India except in one respect, 
and it is this that while in England property may be validly settled by 
deed or will so as to give a person an interest for life defeasible on bank- 
ruptcy or attempted alienation, in India it cannot be done by transfer 
inter vivos (u^l), though it may be done by will (ta2). This, no doubt, is an 
anomaly, and should be removed at the earliest opportunity. 


504. Forfeiture of lease on insolvency .—A condition in a lease 
of immovable property that if the lessee become insolvent, the lease 
should be forfeited and the landlord should have a right to re-enter is 
valid. Where a lease contains such a condition and the lessee becomes 
insolvent, the landlord, and not the Official Assignee or Receiver, is entitled 
to possession of the property (x). A condition of this kind applies only to 
the insolvency of the person who is possessed of the term created by the 
lease, and if the lessee assigns the lease and subsequently becomes 
bankrupt, his insolvency does not operate to determine the lease, and no 
right of re-entry accrues to the lessor {y). In England the Court may relieve 
against forfeiture on the bankruptcy of the lessee upon certain terms as 
provided by sec. 146 of the Law of Property Act, 1925. The same section 
contains provisions for the benefit of persons claiming as under- lessees. 
There are no such provisions in the Transfer of Property Act, 1882. 


505. Forfeiture of lease on assignment.“ 7 A covenant in a lease 
not to ** assign or underlet ” the demised premises without the assent of the 
lessor applies only to voluntary acts, and not to acts by operation of law. 
Therefore the filing of a petition in insolvency by the lessee followed by 
adjudication does not operate as a breach of the covenant, and the lessor 
is not entitled to re-enter and take possession of the premises (z). The 
Official Assignee or Receiver is the person entitled to the lease, and the 
leasehold property passes to him subject to the covenants under which the 
premises are held. Further, the Official Assignee or Receiver is not bound by 
the covenant not to assign, ^and he may assign the lease without the lessor’s 
consent, although the covenant extends to the lessee, his executors, 
administrators or assigns. The reason is that the insolvent’s leasehold 
interest vests in the Official Assignee by operation of law ; he is not, there- 
fore, an assignee of the insolvent lessee and consequently not bound by the 
covenant (a). 


Where a lease contains a proviso for rfe-entry and forfeiture in the event 
of the lessee assigning his interest without the assent of the lessor, and the 


(t;) KearaUy v. Woodcock (1843) 3 Haro 
185, 67 £. R. 348; Holmes v. 
Penny (1856) 3 K. & J. 90, 69 
£. B. 1035. 

(w) Be Ashby {m2) 1 Q. B. 872, 877. 
(wl) See Transfer of Property Act, 1882, 
s. 12. 

(w2) See Indian Succession Aot, 1925, 


8. 120, ill. (vii). 

(a;) Transfer of Property Act, 1882, 
ss. 12 and 111. 

(y) Smith Y. Oronow (1891) 2 Q. B. 

394. 

(z) Re Riggs (1901) 2 K. B. 16. 

(a) Doe Y. Bevan (1815) 3 M. & S. 353, 
105 E. R. 644. 
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lessee assigns all his property for the benefit of his creditors, and afterwards Paras, 
becomes bankrupt, the assignment being void as an act of bankruptcy does 505*506 
not operate as a forfeiture, and the lease will pass to the Official Assignee (6). 

If, on the other hand, the assignment is not followed by bankruptcy, it is a 
voluntary breach of the covenant not to assign, and it will operate as a 
forfeiture (c). 

506. Forfeiture of share in partnership.—A provision in a part- 
nership deed that, in the event of the insolvency of a partner, his share 
or any part of it, shall go over to his co-partners, is void as a fraud on 
the bankruptcy law. This decision proceeds on the principle that no person 
possessed of property can reserve that property to himself until he shall 
become insolvent, and then provide that, in the event of his becoming 
insolvent, it shall pass to another and not to his creditors. On the other 
hand, a provision giving an option to take the share of an insolvent partner 
at a valuation is valid, the object of such a clause being to secure the going 
on of the concern (d). 


507. Compulsory transfer of shares in a company.-- Provisions 
in a company’s Articles of Association compelling a shareholder at any time 
during the continuance of the company to transfer his shares to particular 
persons at a particular price are not void as being repugnant to absolute 
ownership or as tending to perpetuity. Moreover there is nothing repugnant 
to the bankruptcy law in articles which hona fide provide that a share- 
holder shall, in the event of his bankruptcy, sell his shares to particular 
persons at a particular price, which is fixed for all persons alike, and is not 
shown to be less than the fair price which might otherwise be obtained (c). 

508. Additional security to mortgagee on mortgagor’s 
insolvency. — ^A person cannot make it a part of his contract that, in 
the event of insolvency, he is to get some additional advantage which will 
prevent the property from being distributed under the bankruptcy laws. A 
provision, therefore, in a mortgage deed that the mortgagee should have, in 
the event of the mortgagor’s insolvency, an additional security is void as a 
fraud upon the bankruptcy law (/). A sells a patent to B in consideration 
of B paying royalties to A. B at the same time advances Rs. 1,25,000 to A, 
and it is agreed that B should retain one-half of the royalties as they become 
payable towards satisfaction of the debt, provided that if A should become 
insolvent B may retain the whole of the royalties in satisfaction of the 
debt. A becomes insolvent before the debt is fully paid. The proviso that 
R may retain the whole of the royalties in case of 4’s insolvency is void. 


(6) Dw y. PoweU (1826) 5 B. &; C. 308, 
108 E. R. 115. See Stein v. Pope 
(1902) 1 K. B. 595, 598. 

(e) Holland v. Cole (1862) 1 H. & C. 
67, 158 E. R. 803. 

(d) Whitmore v. Mason (1861) 2 J. & 


H. 204, 70 £. R. 1031 ; Ex parte 
Warden (1872) 21 W. R. 51. 

(e) Borland's Trtutee y. Steel Brothers 
d> Co., Ltd. (1901) 1 Gh. 279. 
if) i>arte Williams (1877) 7 Ch. D, 
138. 
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Paras, and B has a charge not on the whole, but on one-half only of the royalties (g). 

S08, 509 A debtor may not, by stipulation with a creditor, provide for a different 
distribution of his effects in the event of insolvency from that which the law 
provides (A). 

509. Contracts made by insolvent prior to insolvency.— The 
effect of an order of adjudication is to vest in the Official Assignee or Receiver 
every beneficial matter belonging to the insolvent's estate, and amongst 
others the right of enforcing unexecuted contracts by which benefits may 
accrue to that estate. The contracts must be such as may be performed on 
the part of the insolvent by the Official Assignee or Receiver and would pass 
as part of his personal estate to his executors if he had died, and not 
contracts where the personal skill or conduct of the insolvent forms a 
material part of the consideration (i). See para. 510 below, “ Contracts 
involving personal skill.” 

Insolvency does not determine a contract (j). Much hardship would 
ensue if it had that effect ; for if the insolvent had any beneficial contracts 
remaining, it would be unfair to him as well as to his creditors if they could 
not have the benefit of those contracts (k). But although insolvency does 
not operate as a rescission of a contract, conduct on the part of the insolvent 
or the Official Assignee which practically gives notice to the creditors and those 
with whom the insolvent has contracted that he does not mean to pay any 
of his debts or perform any of his contracts may amount to a refusal of 
performance entitling the other party to the contract to rescind (J). 


As regards an insolvent’s contracts for the purchase or sale of lands or 
goods, whatever interest therein the insolvent possesses, and any liability 
to which he is subject thereon, at the time of his insolvency, passes to 
the Official Assignee or Receiver (m). The Official Assignee, howeve’', has 
power to disclaim an unprofitable contract (n). At the same time, any 
party who is, as against the Official Assignee, entitled to the benefit or 
subject to the burden of a contract made with the insolvent, may apply to 
the Court for an order rescinding the contract, and the Court may make 
such an order on such terms as to payment of damages to or by either 
party for non-performance of the contract, or otherwise, as it may 
deem equitable. • If such damages are payable by the insolvent, the party 


(g) Ex parte Mackay (1873) L. K. 8 Ch. 

App. 643. 

(h) L. R. 8 Ch. App. 643, at p. 647, 

supra, 

(f) Gibson v. Carruthers (1841) 8 M. & 
W. 321, at p. 333, 161 E. R. 1061, 
1066-1067; Jaffer Meher Ali v. 
Btulge-Budge Jute Mills Co. (1007) 
.34 Cal. 280. See the Indian Con- 
tract Act, 1872, 8. 37. 

(j) Brooke v. Hewitt (1706) 3 Ves. 263, 
30 E. R. 007, 098. 


(k) Ex parte Chalmers (1873) L. R. 8 Ch. 
App. 280, 203-204, per Mellish, 

(/) Ex parte Chalmers (\%1Z) L. R. 8 Ch. 
App. 280, 204, per Mellish, L.J. ; 
Morgan v. Bain (1874) L. R. 10 
C. P. 16. 

(m) Ex parte Holthausen (1874) L. R. 

0 Ch. App. 722, 726 ; St. Thomas' 
Hospital V. Richardson (1010) 

1 K. B. 271. 

(n) P.-t. I. A., 8. 62 (1). 
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to whom they are payable may prove for them as a debt under the Para. 509 
insolvency (o). 


(1) Contracts relating to immovable property . — The benefit of a contract 
for a sale of immovable property to the insolvent passes to the Official 
Assignee or Receiver, and he is entitled to sue for specific performance of 
the contract. Similarly, the benefit of a contract for a lease to the insol- 
vent (p), and the benefit of an option to take a lease, passes to th^ Official 
Assignee or Receiver (^). But a decree for specific performance would 
probably be refused if the contract for a lease was entered into for the 
personal accommodation of the insolvent (r). Similarly specific performance 
may be decreed against the Official Assignee or Receiver of a contract by the 
insolvent of a sale of his land («). But a contract by the insolvent to buy property 
or to take a lease cannot be specifically enforced against the Official Assignee. 
Such a contract is the subject of disclaimer (<). Still whatever may be 
the nature of the contract, if the Official Assignee insists on the performance 
of the contract, he must perform the insolvent’s part of the contract to 
the same extent to which the insolvent should have done had he remained 
solvent (li). See para. 525 (3). 


(2) Contracts rdating to goods . — Where goods are sold for cash, the 
seller has a lien on the goods as long as they remain in his possession 
and the price is not paid (v). If the buyer becomes insolvent, the Official 
Assignee or Receiver is not entitled to the possession of the goods until he 
pays for them in cash. Where goods are sold on credit, and no tinio is fixed 
for the delivery of the goods, the seller has no lien, and the buyer is entitled 
to present delivery of the goods without payment ; but if the buyer 
becomes insolvent before delivery of the goods, insolvency qualifies the buyer’s 
rights, and the seller is entitled to retain the goods until they have been paid 
for in cash (w). The seller’s lien is available so long as he holds any part of 
the goods. Thus where the contract is for delivery and payment by distinct 
instalments, and the buyer becomes insolvent in the course of performance 
of the contract, the seller is not bound to deliver any more goods under the 
contract until the price of the goods not yet delivered is tendered to him ; 
and if money is due to him for goods already delivered, he is entitled to refuse 
to deliver any more till he is paid for the goods already delivered, as 
well as the price of those still to be delivered {x), A seller who has parted 


(o) P.-t. I. A., 8. 66. 

(p) See Brooke v. Bewitt (1796) 3 Vea. 

263, 30 E. R. 997 ; Wmirniham 
V. Joyce (1796) 3 Ves. 168, 30 
E. R. 951; Buckland v. Hall 
(1803) 8 Ves. 92. 32 E. R. 287. 

{q) Buckland v. Papillon (ISQQ) L. R. 
2 Ch. App. 67. 

(f) Flood V. Finlay (1811) 2 Ball & 
B.9. 


(«) Ex parte Holtkauaen (1874) L. R. 
9 Ch. App. 722. 

{t) Hohowayy. York (1877) 25 W. R. 

627. P.-t. I. A., 8. 62(1). 

{u) Oibson V. Carruthera (1841) 8 M. 
& W. 321, .333, 161 E. R. 1061. 

(v ) Indian Contract Act, 1872, s. 95. 

(w) Indian Contract Act, 1872, s. 96. 
(a;) Ex parU Chaiinera (1873) L. R. 8 

Ch. A pp. 280, 291. 
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with the possession of the goods, and has not received the whole price, may, 
if the buyer becomes insolvent, stop the goods while they are in transit to 
the buyer, that is to say, he may resume possession of the goods as long 
as they are in course of transit and may retain them until payment or 
tender of the price (y). If both the property in the goods and the pos- 
session have passed to the insolvent, the Official Assignee or Receiver 
takes the goods, and, if they have not been paid for, the seller’s only 
remedy is to prove for the price in the insolvency (z). 

610. Contracts involving personal skill.--Contracts in which 
personal skill or other personal qualifications to be exercised by the 
insolvent form a material part of the consideration do not pass to the 
Official Assignee or Receiver (a). In Bailey v. Thurston <k Co,, Ltd. (6), 
Sterling, L. J., said : In the case of a contract in fieri and unexecuted, 

which cannot be completed without the assistance of the bankrupt, 
the trustee would be unable to complete it without the co-operation to 
the bankrupt nor could the trustee compel such co-operation. Such a 
contract is incapable of assignment and in my opinion it is impossible to 
hold that it would vest in the trustee on the bankruptcy occurring.” 
Thus if an insolvent has entered into a building contract before his 
insolvency, and the contract provides that the building work shall be 
executed by “his executors and administrators ” (omitting “assigns”), 
the Official Assignee is not entitled to claim to complete it (c). Similarly 
a personal contract by an author with his publisher to publish a work 
does not pass to the Official Assignee or Receiver on the insolvency of the 
publisher (d). But a contract to promote a company, and to procure sub- 
scriptions for a certain number of the shares of the company, is not a con- 
tract of personal service {e). It may here be observed that secret formulas 
for the manufacture of specific articles are “ property,” and the bankrupt 
is not entitled to refuse to disclose them to the trustee in bankruptcy on 
the ground that they exist only in his brain as the result of his skill and 
capacity (/). 

Right of action for breach of contract for personcd service. — The right of 
action for a breach of a contract, even if it be one requiring the personal 
skill of the insolvent, passes to the Official Assignee or Receiver where 
the breach has occurred before insolvency, and money is recoverable by the 
insolvent as damages for the breach. Thus where a foreman engaged 
for a firm of type-founders for a term of seven years was dismissed before 


(y) Indian Contract Act, 1872, s. 99. 

(z) Ex parte Whittaker (1875) L. B. 10 

Ch. App. 446. 

(a) Oibaon v. Carruthera (1841) 8 M. 
k W. 321, 151 E.R. 1061; Bailey y. 
Thurston <b Co., Ltd. (1^3) 
1 K. B. 137. 

<6) (1963)’lk. B.‘l37, 146. 


(c) Knight ▼. Burge** (1864) L. J. Ch. 

727. See Indian Contract Act, 
1872, B. 37. 

(d) Luca* ▼. Monereiff (1006) 21 T. 

L. B. 683. 

(e) Be Worthington (1014) 2 K.B. 200. 
if) Be Keen* (1022) 2 Ch. 476. 
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the expiration of the term and he was afterwards adjudged bankrupt, it Piii>at» 
was held that the trustee in bankruptcy, and not the foreman, was entitled 510 ^ $11 
to sue for damages for wrongful dismissal (g). Similarly, where an agent 
employed to sell a property negotiates the sale before his insolvency, but 
the remuneration for his services is to be paid on completion of the sale, the 
Official Assignee or Beceiver is entitled to the remuneration though the 
sale is not completed until after his discharge (A). If, however, the 
contract is unexecuted at the date of the insolvency, and the breach occurs 
after the insolvency, the right of action does not vest in the Official 
Assignee or Beceiver, but remains in the insolvent who can sue in respect of 
it. Thus an undischarged insolvent employed as a travelling agent for a 
firm under a contract made before the commencement of the insolvency can 
maintain an action against the firm for a wrongful dismissal occurring 
after the commencement of the insolvency, but the Official Assignee or 
Beceiver, being entitled to the fruits of litigation, is entitled to intervene, 
and the Court may on his application add him as a plaintiff in the suit (i). 

The reason why the right of action does not vest in the Official Assignee 
or Beceiver is that if a contract for personal service entered into before insol- 
vency remains unexecuted at the date of insolvency, the insolvent cannot 
be compelled to complete it for the benefit of his creditors (j), 

511. Contract of service to be rendered to insolvent.— A 
man who has agreed to do work and labour for an insolvent — a foreman, 
for instance, who has been engaged for three years, is not bound to go on 
serving him without the prospect of getting paid. He is entitled to say, 

“ I refuse to continue to serve unless I am secured my wages.*’ With that 
reservation the contract continues, as the Official Assignee or Beceiver is 
always entitled to perform it, and so long as he performs it he gets the entire 
benefit of it, but he may at any time abandon it. He may either not take 
up the contract at all, or he may take it up for a time, and then afterwards, 
if he finds that it is not a beneficial contract, he may abandon it, and in that 
case the other party to the contract may prove against the estate of the in- 
solvent for the damages occasioned by the breach of the contract, and 
beyond that he has no remedy (A). 

The Official Assignee or Beceiver takes the benefit of a contract subject 
to its terms and conditions. Thus if a building contract provides for payment 
to the builder by monthly instalments, less 10 per cent, on the certificate of 

{g) Beckham v. Drake (1849) 2 H. L. p. 768. 

G. 679, 9 £. K. 1213 affirming {j) Bailey v. Thurston Co., Ltd. 

Drake v. Beckham (1843) 11 M. (1903) 1 K. B. 137, 146. As to 

& W. 316, 162 £. B. 82A the right of an insolvent to alter 

(h) Re Byrne (1892) 9 Morr. 213. a contract for personal service, see 

(t) Bailey v. Thurston A Co., Lid. (1903) Re Shirie (1892) 1 Q. B. 622. 

1 K. B. 137 ; Re Roberts (1900) {k) Re Sneezum (1876) 3 Ch. D. 463, 

1 Q. B. 122 ; Emden v. Carte (1881) 473-474, per Mellish, L. J. 

17 Ch. B. 169, and on appeal at 
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Pan* employer’s engineer, and the contract also provides that certain goods 

51U14 to be supplied by certain tradesmen should be paid for by the builder, but 
that if he unduly dela 3 rB payment, the employer may then deduct the 
sum so paid from the retention money and other moneys due to the builder, 
the power conferred by the contract on the employer is not revoked where 
the builder becomes insolvent on his own petition, for by such petition he 
unduly delays payment within the meaning of the contract, and, in con- 
sequence, the tradesmen are entitled to be paid the amount due to them out 
of the retention money and other moneys due to the insolvent in priority to 
the claim of the Official Assignee or Receiver (Z). 

512. Goodwill. — If the insolvent has before his insolvency carried 
on a business, the goodwill of the business passes on adjudication to the 
Official Assignee or Receiver in the same way as any other property of the 
insolvent, but goodwill which is personal to the insolvent, as in the case of 
a professional man, does not pass to the Official Assignee or Receiver (m). 

The Official Assignee or Receiver may sell the goodwill of the business (n). 
On a sale, however, of goodwill by the Official Assignee or Receiver, 
the purchaser is not entitled to restrain the insolvent from bom jkle begin- 
ning a new business and soliciting his old customers. The insolvent cannot, 
on the sale of the goodwill, be compelled to enter into a covenant not to 
carry on a similar business. But if he has entered into a covenant not to 
carry on a similar business within specific local limits, which limits must 
be reasonable, he can to that extent be restrained from carrying on 
business (o). 

613. Things in action. — Where any part of the property of the 
insolvent consists of things in action, such as debts due to the insolvent, they 
shall be deemed to have been duly transferred to the Official Assignee or 
Receiver (p). But the Official Assignee or Receiver takes the things in action 
subject to all equities which may affect them (q), 

614. Share in partnership. — If the insolvent has carried on 
business in partnership with other persons, the partnership's not dissolved, 
as it would be under the English law, by his insolvency, but the other 
partners may in that event institute a suit for dissolution of partnership (r). 
The insolvent’s share in the partnership will, however, vest in the 
Official Assignee or Receiver. But the Official Assignee or Receiver has no 
right to take possession of the goods of the partnership without the consent 
of the other partners in whose possession they may happen to be (r 1). 


(l) Be Wilkinson (1905) 2 K. B. 713. 

(m) Walker v. MoUram (1881) 19 Ch. 

D. 355. 

(w) P.-t. I. A., B. 68 (1) (a) ; Prov. T. A., 
g. 59 (1) (a). 

(o) Walker v. Moilram (1881) 19 Ch. 
D. 356; Trego v. Hunt (1896) 
A. C. 7, 23 : Buxton Publishing 
Co. V. J/474*Ae7(1885). 1 Cab. & 
El. 627. See Indian Contract Act, 
1872. s. 27. 


(p) P.-t. 1. A , s. 68 (4) ; Jaffer Meher 
Ali V. Budge-Budge Jute MiUs 
Co. (1907) 34 Cal. 289. 

(}) Be Wallis (1902) 1 K. B. 719. See 
Transfer of Property Act, 1882, 
8. 132. 

(r) Indian Contract Act, 1872, s. 254. 
Partnership Act, 1890, 53 & 54 
Viet., c. 39, 8. 32. 

(rl) Wilson v. NathmuU (’30) A. M. 458. 
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516. Compulsory deposit in Provident Fund.— “ Compulsory Para. SIS 

deposit ” means a subscription to, or deposit in, a Provident Fund which, 
under the rules of the Fund, is not, until the happening of some specified 
contingency, repayable on demand otherwise than for the purpose of the 
payment of premia in respect of a policy of life insurance, and includes any 
contribution credited in respect of any such subscjription or deposit and any 
interest or increment which has accrued under the rules of the Fund 
on any such subscription, deposit, or contribution, and also any such 
subscription, deposit, contribution, interest or increment remaining to the 
credit of the subscriber or depositor after the happening of any such 
contingency (5). 

A compulsory deposit in any Government or Railway Provident Fund 
is not in any way capable of being assigned or charged and is not liable to 
attachment under any decree or order of any Civil, Revenue or Criminal 
Court in respect of any debt or liability incurred by the subscriber or depositor, 
and neither the Official Assignee nor Receiver is entitled to, or has any 
claim on, any such compulsory deposit (0- This exemption was created for 
the first time by the Provident Funds Act, 1897 (u). Prior to that Act 
money standing to the credit of a person in a Provident Fund was liable 
to attachment. It also vested on his insolvency in the Official Assignee 
or Receiver as his “property” (v). The Act of 1897 was repealed by the 
Provident Funds Act, 1925, which is the Act now in force. 


Money standing to the credit of the insolvent in a Provident Fund 
and withdrawn by him after his insolvency and before his discharge, is 
after-acquired property within the meaning of sec. 52 (2) (a) of the 
Presidency-towns Insolvency Act, and the corresponding sec. 28 (4) of 
the Provincial Insolvency Act. Being after-acquired property, it does not, 
in cases governed by the Presidency-towns Insolvency Act, vest in the 
Official Assignee until lie intervenes on behalf of the creditors, 
and a transfer of such property by the insolvent, bona fide and 
for value, made before intervention by the Official Assignee is valid (w). 
It has been held in a Bombay case that the same jirinciple applies to 
cases governed by the Provincial Insolvency Act {x). This view, it is 
submitted, is erroneous. The Court seems to have overlooked the 
word “forthwith” which occurs in sec. 28 (4) of the Provincial Insolvency 
Act, a word which does not occur in the Presidency-towns Insolvency 


(«) Provident Punds Act 19 of 1926, 
8. 2 (a). 

{t) Provident Funds Act 19 of 1925, 
8. 3 (1). As to deposit in a 
Provident Fund by an optional 
subscriber, see Jagann<ith v. 
Jara Prasanna (1924) 3 Pat. 74, 
801. C. 424, (’24) A. P. 624. See 
also Code of Civil Procedure, 
1908, s. 60 (1) (k). 


(u) See Official Assignee of Madras v. 

Mary Dalgairns (1903) 26 Mad. 
440. 

(v) He the Petition of E, J, S. Shrews- 

bury (1886) 10 Bom. 313. 

(w) See Mackod v. B. B. C. I. Ky. Co, 

(1905) 7 Bom. L. R. 618, at 

p. 621. 

(x) Nagindas v. Ohelabhai (1920) 44 

Bom. 673, 678-681, 66 I. C. 449. 
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Act. Under sec. 28 (4) of the Provincial Insolvency Act all property 
acquired by the insolvent after insolvency and before discharge vests 
'' forthwith in the Receiver. Consequently the vesting is not postponed 
until the Receiver intervenes (see para. 536 below). 

A compulsory deposit/’ so long as it remains in the hands of 
£rovernment or of a Railway Administration, is not attachable, nor does it 
vest in the Official Assignee or Receiver either while the subscriber or depo- 
sitor is in service or on his death or retirement (y). The deposit retains its 
character of “ compulsory deposit ” until it is paid over to the subscriber or 
depositor, but it ceases to have that character after it is paid over to him* 
After payment it becomes the property ” of the payee, and it may be 
attached like any other property of his (z). 

516. Property abandoned by Official Assignee as worthless.— 

Where a particular item of property belonging to the insolvent, e,g., a 
mortgage security, is abandoned by the Official Assignee or Receiver as 
being of no value at all, and the insolvent obtains his discharge, the property 
belongs to the insolvent, and the sale thereof by the insolvent after his dis- 
charge will pass a good title to the purchaser (a). 

617. Patent. — Patents and trade-marks which belong to an insolvent 
pass to the Official Assignee or Receiver for the benefit of the insolvent’s 
creditors (&). 

518. Copyright. — ^Under the English law, where the property of a 
bankrupt comprises the cop 3 rright in any work of which he is not the 
author, and he is liable to pay to the author of the work a share of the 
profits in respect thereof, the trustee in bankruptcy is not entitled to sell 
any copies of the work except on the terms of papng to the author such 
sums by way of share of the profits as would have been payable by the 
bankrupt, and he cannot deal ¥^th the copyright in such a manner as 
to entail any loss of profits to the author without the consent of the author 
or of the Court (c). 

519. Licence to seize goods. — A mere power or licence to seize 
the debtor's property must bo distinguished from an assignment of such 
property. A mere licence or authority given by a debtor to his creditor 
to enter on the debtor’s premises and to seize and sell all the debtor’s 


iy) Veerchand v. B, B. <0 C. i. Railway 
(1904) 29 Bom. 269; Bindley 
V. Joy Narain (1919) 46 Cal. 962, 
54 I.G. 439 : Secretary of State for 
India v. Raj Kumar (1923) 50 
Cal. 347, 77 1.C. 1026, C2i) A. 
C. 585 ; Devi Prasad v. Secretary 
of State for India (1923) 45 All. 
664. 74 I. C. 746, (’24) A. A. 6S. 
(z) Oouri Shanker v. De Cruze (1926) 


1 Luck. 313. 92 I.C. 673. (’27) A. 

0 . 22 . 

la) Sheonandan y. Kashi (1917) 39 
All. 223, 37 I.C. 878. 

(6) See Hesse v. Stevenson (1803) 3 Bos. 
& P. 565. 127 E.B. 306, Patents; 
Re Qraydon (1896) 1 Q. B. 417 
[royalties]. 

(c) B. A., 1914, s. 60. 
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goods which migU he acquired by the debtor and brought on the premises 
at a future time, if it has not been executed before the commencement of 
the insolvency, is determined by the debtor’s insolvency. The creditor 
does not by a mere licence to seize acquire any interest in the after-acquired 
goods. His only right is to seize the goods if default is made in payment. 
If after default on the part of the debtor the creditor does not seize the 
goods, he cannot do so after the commencement of the debtor’s insolvency. 
If the debtor is adjudged insolvent before the due date of payment, the 
creditor cannot seize them, for the right to seize does not arise 
until after default (d). An assignment of future property, on the other 
hand, creates an interest in the property and gives the assignee a 
security which he can enforce even after the debtor’s insolvency. We 
proceed to consider the peculiar features of such an assignment. 


520. Assignment of after-acquired property.--** A man cannot 
in equity, any more than at law, assign what has no existence. A man can 
contract to assign property which is to come into existence in the future, and 
when it has come into existence equity^ treating as done that which ought to 
be done, fastens upon that property, and the contract to assign thus 
becomes a complete assignment” (e). In other words, though a valid 
assignment of future property cannot be made at common law, a valid 
equitable assignment may be made of such property. As soon as the proper- 
ty so assigned by way of anticipation comes into existence the equitable 
ownership of the property passes automatically to the assignee. In *the mean- 
time the assignment has necessarily no immediate operation as such, for 
there is no present subject-matter upon which it can take effect. It operates 
presently in equity, however, as if it was a contract to assign that property 
as and when it comes into existence. An assignment of future property 
is inoperative in equity unless supported, like other contract, by valuable 
consideration (/). 


In order that a contract to assign may amount to an equitable assign- 
ment, it must purport to confer an interest in such property immediately by 
its own force and without the necessity of any future act on the part of the 
assignee upon such property coming into existence (g). An assignment 
of existing chattels coupled with words which amount to a mere licence to 
seize future property^ will not be construed as regards future property as an 
equitable assignment of that property (A). When a contract to assign 


(d) Thompson y, Cohen (1872) 41 L. 
J. Q. B. 221, (1872) L. R. 7 
Q. B. 627 ; Cole v. Kemot (1872) 
L.R. 7 Q.B. 634. A licence to 
take immediate possession of 
goods is void under the Bills 
of Sale Act, 1882 ; see Ex paHe 
Parsms (1886) 16 Q.B.D. 632. 

{e) Collyer v. Isaacs (1881) 19 Ch. D. 
342, 361. See also Brandt's Son dh 


Co, V. Dunlop Rubber Co, (1005) 
A. C. 464, and Re Wait (1927) 
1 Ch. 606. 

(/) Salmond and Winfield, Law of 
Contracts, p. 404. 

(g) Holroyd y. Marshall (1862) 10 H. 

L.0. 101, 11 E.B. 999. 

(h) Reeve y. Whitmore (1864) 33 L.J. 

Ch. 63. 


Pam. 

519,520 
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P«ra.S20 amounts to an equitable assignment, it operates to transfer the beneficial 
interest in the property as soon as it is acquired to the creditor (i). When 
it amounts to a mere licence to seize, the creditor acquires no interest in 
the property until the licence or authority is executed and the property is 
seized (j). Thus if a debtor for the purpose of securing a loan assigns 
to the creditor the goods “ which are now in the premises or which 
may during the continuance of the security be brought on the premises 
in addition to or in substitution of those goods,” and it is agreed that if the 
loan is not repaid on a specific day, the creditor shall be at liberty to enter 
the shop and seize and sell the goods and apply the sale proceeds towards 
payment of the debt, the transaction amounts to an assignment in law of 
the goods which were then in existence, and the creditor can seize and sell 
them even after the debtor’s insolvency ; but the clause as to after-acquired 
property operates merely as a licence to seize future property and it is deter- 
mined by the debtor’s insolvency unless it has been put in force prior to the 
commencement of the insolvency. 

In order that a contract may operate as an equitable assignment the 
property must be sufficiently described so that it may be identifiable. Thus 
if a person assigns future book debts to be acquired by him in the course 
of his business, he must so describe them that they could be identified 
when they are acquired. An assignment of future book debts ” which 
might during the continuance of the security become due and owing to the 
mortgagor',” though not limited to book debts in any particular business of 
the mortgagor, is an assignment of property that can be identified and 
passes the equitable interest in book debts arising after the mortgage 
whether in the business carried on by the mortgagor at the time of the 
mortgage or in any other business {k). In this connection it may be stated 
that though the property cannot be identified at the time when the contract 
is made, this does not matter if it can be identified at the time when the 
Court is asked to carry the contract into effect. As observed by Cotton, 
L.J., in Re Clarke (J), “ Vagueness comes to nothing if the property is 
definite when the Court is asked to enforce the contract.” 


The effect of the subsequent insolvency of an assignor of future or 
after-acquired property may now be considered. If the after-acquired 
property comes into existence prior to the insolvency of the assignor, the 
equitable assignment is complete and the Official Assignee will take the 
property subject to the assignment (w). If the property comes into existence 


(i) Holroyd v. Marshall (1862) 10 H.L. 

C. 191, 11 E.R. 999. 

(j) Reeve v. Whitmore (1864) 33 

L.J. Ch. 63 : Thompson v, Cohen 
(1872) 41 L.J. Q.B. 221 (1872) 
L. R. 7 Q. B. 627 ; Cole v. Kemot 
(1872) L.R. 7 Q.B. 534. 

(k) Tailhy v. Official Receiver (1888) 13 


App. Cas. 523. In England 
a general assignment of book 
debts requires registration under 
the Bills of Sale Act, 1878; see. 
B.A., 1914, 8. 43. 

(0 (1887) 36Ch. D. 348, 353. 

(m) See Re Wallis (1902) 1 K. B. 719. 
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subsequently to the insolvency and before the discharge of the insolvent, the Paras. 
Official Assignee will take the property subject to the assignment if the right 520, 521 
of the assignor to recover that which is claimed by the assignee had become 
complete prior to the insolvency ; but not if the right had not become complete 
before then. In the latter case the assignee has no right to the property. 

Thus if a debt which is to fall due at a future time is assigned and the 
debt only falls due after insolvency, the assignee has no right to it ; on the 
other hand, debts due at the date of the assignment, but payable at a future 
time, may be validly assigned, and if they become payable after insolvency, 
they will none the less belong to the assignee, and not to the Official Assignee 
or Receiver (n). This subject is further discussed in paragraph 521 below. 

Where, however, the after-acquired property only comes into existence after 
the discharge of the insolvent, the assignee has no right to such property, 
the reason being that the debtor being released from his debt by the discharge 
the security falls with it (o). 

521. Assig^ent of future profits of business.— It has been 
stated above that if a debt which is to fall due at a future time is assigned 
and the debt only falls due after insolvency, the assignee has no right to 
it. On the other hand, debts due at the date of the assignment, but 
payable at a future time, may be validly assigned, and if they become pay- 
able after insolvency, they belong to the assignee. We shall give an 
instance of each class. 


A common instance of the former class arises where a trader makes an 
equitable assignment of the future receipts of his business. Such an assign, 
ment even if made for value, is, as regards receipts accruing after the 
commencement of his subsequent insolvency, inojjerative as against the 


(n) Halsbury, Laws of Knglanfl, vol. 2, 

p. (54, art. 97. 

(o) Thompson v. Cohen (1872) L.B. 

7Q.B. 627,(1872) 4i L. J. Q. B. 
221; Cole v. Kemot* (1872) 
L.R. 7 Q.B. 634; Collyer v. 
Isaacs (1881) 19 Ch.D. 342. 
Expectancies are a species of after- 
acquired property. Expectancies, 
such as the chance of an heir- 
apparent to succeed to an estate 
or the chance of a relation to 
obtain a legacy on the death of 
a kinsman, are not assignable at 
common law, but contracts to 
assign them for valuable consider- 
ation are recognised in equity on 
the principle laid down in 
Holroyd v. Marshall (1862) 10 
H.L. G. 191, 11 E.R. 999. This 
principle was followed in India 
prior to the enactment of the 


Transfer of Property Act, 1882 
and it is still followed by Indian 
Courts in cases not governed 
by the Transfer of Property Act : 
Mam Nirunjun Singh v. Prayag 
Singh (1882) 8 Cal. l^S;Oitabai v. 
Bahji (1893) 17 Bom. 232. The 
transfer of such expectancies is 
now forbidden by s. 6 of the 
Transfer of Property Act, and 
contracts to assign them have 
accordingly been hold to be 
void ; Hamath Kuar v. Indar 
Bahadur Singh (1923) 60 1. A. 
69, 45 All. 179, 71 I.C. 629, (’22) 
A. PC. 40*1 ; Annada Mohan Roy v. 
Oour Mohan Mvllick (1923) 60 I. A. 
239, 60 Cal. 929, 74 I.C. 499, (’23) 
A.PC. 189; Sri Jagannada Raju v. 
Sri Rajah Prasad Aao( 191 6) 39 Mad. 
664, 29 I.C. 241 ; Samsuddin v. 
Abdul Husein (1907) 31 Bom. 166. 



350 


LECTVBE Vm. 


Parai^ Official Assignee because the debts &1I due after insolvency (p). An 
S21,S22 instance of the latter class arises where a person who has transferred goods 
under a hire-purchase agreement assigns his interest under the agreement 
to another, who has lent him money, as security for the advance. In such a 
case the assignment of the instalments which accrue due under ^ the hiring 
agreement after the commencement of the insolvency of the assignor is 
valid against the Official Assignee, the reason being that the debt assigned 
was due at the date of the assignment, although it is not payable until a 
future time (q). The principle applicable to these two classes of cases has 
thus been stated by Rigby, L. J., in WUmot v. Alton (r ) : “ Where a person 
who has entered into contracts in the course of his business ceases to carry 
on business on account of bankruptcy, there is an important distinction, 
for the present purpose, between cases in which, the consideration for the 
contract having been wholly executed by the bankrupt on his part, a sum of 
money becomes due to him under the contract, and cases of executory contract 
in which the money will not be earned under the contract unless the person 
contracting continues to carry on business and fully performs his part of 
the contract which has only been partially performed at the date of the 
bankruptcy. In the latter class of cases the bankrupt cannot create greater 
rights in favour of an assignee from him than he has himself ; it rests with 
the trustee to say whether the business is to be carried on and the contract 
performed or not, and, if he. elects to perform it, he has a right to the 
consideration for such performance when it becomes due.’’ 

522. Insolvency of manager, father or other member of a 
joint Hindu family 

(1) Insolvency of manager , — On the insolvency of the manager of a 
joint Hindu family governed by the Mitakshara law, whether he be the 
father, brother or any other coparcener, there vests in the Official Assignee 
or Receiver — \ 

(a) the separate property of the insolvent manager and his undivided 
interest in the joint family property ; and 

(b) the power which the manager of a joint Hindu family has to alienate 
the entire joint family property including the interests of the minor 
coparceners for debts incurred for the benefit of the family (s). 


(p) Ex parU NichoUs (1883) 22 Gh. D. 
782; WUmot Y, AUon (1897) 1 
Q. B. 17; Re Collins (1925) Ch. 
556. 

(9) Re Davis d/ Co. (1889) 22 Q. B. D. 
193; Ex parte Moss (1885) 14 
Q. B. D, 310. 

(r) (1897)1. Q.B. 17, 22. 

{s) Rangayya v. Thanikachalla (1896) 
19 M^. 74 [elder brother manager]; 
Sardamal v. Aranvayal (1897) 21 


Bom. 205 [uncle manager] ; Nunna 
V. Chidaraboyina (1^3) 26 Mad. 
214 [uncles managers]; Official 
Receiver, AnarUapur y, Rama- 
chandrappa (1929) 52 Mad. 246, 
114 I. 0. 345, (’29) A. M. 160 
[brother manager.] As to the rights 
of the Official Assignee to sue on 
a contract entered into by a 
manager, see Chrey v. Walker 
(1913) 40 Gal. 523, LS l.G. 753. 
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(2) Insolvency of father — On the insolvency of the father of a joint Pata.822 
Hindu family governed by the Mitakshara law, there vests in the Official 
Assignee or Receiver — 

(a) the separate property of the insolvent father and his undivided 
interest in the joint family property; and 

(b) the power which the father of a joint family has to alienate his 
son’s share in the joint family property for pa 3 dng his personal debts not 
contracted for an immoral purpose. In cases governed by the Presidency- 
towns Insolvency Act, this power vests in the Official Assignee under 
sec. 52 (2) of that Act {t). In cases governed by the Provincial Insolvency 
Act, it vests in the Court or Receiver under sec. 28 .(2) of that Act (u). 

The Official Assignee or Receiver is therefore entitled to sell the entire joint 
family property including the son’s share therein for the payment of the father’s 
personal debts. The power so vested in the Official Assignee or 
Receiver does not terminate on the father’s death. It does not pass by 
survivorship to the son, and it may be exercised by the Official Assignee or 
by the Receiver after the father’s death (v). Prior to the Privy Council 
ruling in Sat Narain v. Behari Lai (w), it was held in several cases in India 
that on the insolvency of the father the son’s share itself in the Official 
Assignee (x). In Sat Narain' s case, which was a case under the Presidency- 
towns Insolvency Act, it was held that the share itself did not vest in the 
Official Assignee, although under sec. 52 (2) (b) of that Act, or in some 
other way, the entire joint family property including the son’s share therein 
may be made available for the pa 3 mient of the father’s personal debts. 


(0 Sat Narain y. Behari Lai (1925) 52 
I. A. 22, 6 Lah. 1, 84 I. C. 883, 
(’28) A. PC. 18 ; Official Assignee 
of Madras v. Bamchandra (1923) 
40 Mad. 54, 68 I. C. 898, (’23) 
A.M. 55 ; Be Sellamuthu Servai, 
(1924) 47 Mad. 87, 80 I. C. 
108, (’24) A.M. 411; Sat Narain v. 
Sri Kisken (1926) 7 Lah. 376, 89 I. 
C. 996, (*25) A. L. 416; Be Balu^ 
sami (1928) 51 Mad. 417, 112 I.G. 
541, (’28) A.M. 736 ; Nunna v. 
Chideraboyina (1902) 26 Mad. 214 
[Indian Insolvency Act, 1848, 
8. 30]. 

{u) Seetharama v. Official Beceiver (1926) 
49 Mad. 849, 97 I. 0. 825. (’26) 
A.M. 994 ; Sankaranarayana v. 
Bajamani (1924) 47 Mad. 462, 
83 I.C. 196, (’24) A.M. 660; 
Bawan Daa v. Chiene (1922) 
44 All. 316, 64 I.C. 976, (’22) A.A. 
70 ; Narain Daa v. Bankim 
Chandra Deb (1924) 46 All. 912. 
86 I. C. 396, (’26) A.A. 194; 
Om Prdkaah v. Motiram (1926) 
48 All. 400; 94 I.C. 175, (’26) 


A.M. 447 ; Khemclmnd v. Narain 
Das (1926) 6 Lah. 493 89 I.C. 
1022, (’26) A.L. 41 ; Chairman, 
District Board, Monghyr v. SheodiUt 
Singh {\n0)b Pat. 476, 98 I.C. 
364, (’26) A. P. 438. 

(v) Seetharama v. Official Beceiver (1926) 

49 Mad. 849, 97 I. C. 826, (’26) 
A. M. 994. See also Fakirchand v. 
Motichand (1883) 7 Bum. 438, 
446. 

(w) (1925) 52 I. A. 22, 6 Lah. 1, 84 I. C. 

883, (’25) A. PC. 18, reversing 
(1922) 3 Lah. 329, 69 I.C. 486, (’23) 
A.L. 1. 

(x) Fakirchand v. Motichand (1883) 7 

Bom. 438 [Ind. I. Act, 1848, 
8, 7 ] ; Bangayya v. Thani- 
kachalla (1896) 19 Mad. 74 

[Ind. I. Act, 1848, not clear 
whether s. 7 or s. 30 applied] ; 
Amolak v. Mansukh (1924) 3 
Pat. 867, 86 I.C. 88, (’26) A.P. 
127 [Prov. I. Act, 1920, s. 2 
(1) (d) ] ; Behari Lai v. Sat 
Narain (1922) 3 Lah. 329, 69 
I.C. 486, (’23) A. L. 1. 
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jPara. 522 This decision has now been followed in numerous cases in India under both 
Acts (y). Though there is no provision in the Provincial Insolvency Act 
p corresponding to sec. 52 (2) (b) of the Presidency-towns Insolvency Act, 

the same result is reached by holding that the power which a Hindu 
father has to alienate the whole joint family property for the payment of 
his debts is property ” within the meaning of sec. 28 (2) of that 
Act, if not also sec. 2 (d), and that it vests in the Receiver like any other 
property of the insolvent. 

(c) As the share itself of the son does not vest in the Official Assignee 
or Receiver, it may be attached even after the insolvency of the father by a 
creditor of the father in execution of a decree obtained by him against the 
father, or against the father and son, in respect of a personal debt of the 
father, unless it has been previously sold by the Official Assignee or Receiver. 
After attachment the Official Assignee or Receiver cannot exercise the 
power of sale as the father himself could not have done it. Where the 
son’s share is attached after the insolvency of the father, the proper 
procedure is to carry out execution proceedings in combination with the 
Official Assignee or Receiver so that the entire property may be sold at the 
same time (z). 

(d) As in the case of the father, so in the case of the Official Assignee 
and Receiver, the i)ower to sell the son’s share for paying the father’s debts 
subsists only so long as the family remains joint. After partition the Official 
Assignee or Receiver cannot sell the son’s interest as the father himself 
could not have done. It has accordingly been held that if the son sues the 
father for partition of joint family property pending the insolvency of the 
father, the Official Assignee cannot sell the son’s share. The institution ot 
a suit for j)artition puts an end to the joint family status and with that to 
the right also of the father to sell his son’s share for his debts, and by that 
means extinguishes the right also of the Official Assignee or Receiver to 
sell the son’s share for the father’s debts (a). But though the Official 
Assignee or Receiver c^annot )!dl the son’s share after the institution of a 
suit for partition, he can institute a suit against the son for realizing debts 
due to the father’s creditors and e nforce the decree in such suit by selling 

(y) Seetharama v. Official Receiver (1926) foot-notes. 

49 Mad. 849, 97 I.C. 825, ('26) (z) Allahabad Bank^ Ltd, v. Bhagtvan 

A.M. m;AUahahad Bank, Ltd, v. Dae (1926) 48 All. 343, 92 I. C. 

Bhagwan Das (1926) 48 All. 343, 309, (’26) A. A. 262 [Prov. I. 

92 I.O. 309, (’26) A. A. 343 [Prov. Act] ; Oopalakriahnayya v. Qopalan 

I. Act] ; Parbhulal v. Bhagwan (1928) 61 Mad. 342, 111 I. 0. 606, 

(1927) 29 Bom. L. E. 473, 102 (’28) A. M. 419;Shripad v. Basapa 

I.C. 464 (’27) A.B. 412 ; Oopdl- (1926) 49 Bom. 786, 89 I. C. 

kfishnaya v. (1928) 61 996, (’25) A. B. 416. 

Mad. 342, 111 I.O. 606, (’28) A.M. (a) Re Balusami Ayyar (1928) 61 Mad. 
479 [Prov. I. Act] ; Shripad v. 417, 112 I. C. 641, (’28) A. M, 

Baaappa (1926) 49 Bom. 786, 89 736. See also Sita Ram v. Bern 

I.C. 996, (’26) A.B. 416 [Prov. I. Prasad (1926) 47 All. 263, 84 1. 0. 

Act ]. See also oases cited in above 790, (’26) A. A. 221. 
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the son's share ; or he may apply to be joined as a party in the son’s suit for 
partition and by proper procedure can obtain a decree which he can execute 
against the son’s share (b). 

(3) Imclveticy of other coparceners . — On the insolvency of any other 
coparcener all that vests in the Official Assignee or Receiver is his 
separate property and his undivided interest in the joint family property (c). 

523. Vesting of rights of action in Official Assignee or 

Beceiver.^As a general rule rights of action which relate directly to 
the insolvent's property and can be turned into assets for the payment of 
his debts pass to the Official Assignee or Receiver (d). 

It follows from the above rule that a right of action in respect of a 
breach of contract which has resulted in injury eiclusivdy to the person or 
fedings of the insolvent such as a contract to cure or to marry, does not 
vest in the Official Assignee or Receiver, but remains in the insolvent. 
Similarly, a right of action in respect of a tort independent of a contract 
resulting in injury exdmivdy to the reputation, person or feelings of the 
Jnsolvent, such as defamation, or assault, does not pass to the Official 
Assignee or Receiver (e). On the other hand a right of action in respect of 
a tort resulting in injury exclusively to the property of the insolvent passes 
to the Official Assignee or Receiver (/). Similarly a right of action in 
respect of a contract resulting in injury exclusively to the insolvent's property 
passes to the Official Assignee or the Receiver except in the case of 
contracts involving personal skill of the insolvent (see para. 510 above). 
A right of action, whether in respect of a tort or of a breach of contract, 
resulting in injuries both to the property and to the person or feelings of the 
insolvent, will be split and will pass, so far as it relates to the property, to 
the Official Assignee or Receiver, and will remain in the insolvent so far as 
it relates to his person or feelings (g). 

Having stated the general rule it remains to consider the exceptions. 
They are three in number, namely : — 

(a) The right to sue for personal earnings acquired by the insolvent 
after his insolvency and before his discharge, if such earnings 
are only sufficient for the maintenance of the insolvent and 
his family, does not vest in the Official Assignee or Receiver. 


(6) Re Baluaami Ayyar (1027) 51 Mad. 
417, 443, 407, 468, 112 1. C.541, 
(’28| A. M. 735. 

(c) Munna v. Chideraboyina (1902) 26 

Mad. 214, 221. 

(d) Beckham v. Drake (1849) 2 H. L. C. 

579, at pp. 596, 627, 9 E. Ji. 
1213 ; Saaodin v. Spiers (1879) 

3 Bom. 437. 

(e) Hotvard y. Crowther (1841) 8 M. & 

W. 601, 151 E. R. 1179 ; Beckham 
V. Drake (1849) 2 H. L. C. 579, | 


at pp. 596, 627, 9 E. R. 1213; 
Wilson V. United Counties Bank 
(1920) 1 A. C. 102; Rose v. Bucket 
(1901) 2 K. B. 449, 454 [trespasM], 
Soe also Indian Huccession Act, 
1925, 8. 306. 

(/) Stanton v. Collier ( i 854) 23 L. J. 
Q. B. 116. 

{g) Wilson v. United Counties Bank 
(1920) A. C. 102. Williams on 
Bankruptcy, 13th ed., p. 259. 


S22,S» 
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Pmtm. insolvent alone is entitled to sue for and recover them. 

IS23,S24 See para. 537 below. 

(b) The right to sue for damages for breach, after insolvency, of a 

cordrad, for personal service made before insolvency and 
remaining unexecuted at the date of insolvency, does not 
vest in the Official Assignee or Receiver. The insolvent 
alone is entitled to sue for and recover them. The reason 
is that a contract for personal service, not being assignable 
in law, does not pass to the Official Assignee or Receiver ; 
but he is entitled to the fruits of litigation, that is, to the 
judgment*debt, and he may therefore intervene and apply 
to be added as a party to the suit. See para. 510 above. 

(c) After-acquired property, in cases governed by the Presidency- 

towns Insolvency Act, does not vest in the Official Assignee 
until he intervenes. Therefore, until intervention, the 
insolvent is entitled to maintain a suit in respect of such 
• property. In cases governed by the Provincial Insolvency 
Act, after-acquired property vests in the Receiver immediately 
it is acquired by the insolvent and the insolvent is not 
entitled to maintain a suit in respect of such property at 
any time. See paras. 535 and 538 below. 

524. Suits by undischarged insolvent.-— It follows from what is 
stated above that an insolvent who has not obtained his discharge cannot 
maintain a suit except in the following cases : — 

(1) for damages in respect of a tort or of a breach of contract resulting 
in injury exclusively to his person or his feelings ; 

(2) where a tort or a breach of contract results in injuries both to 
the property and person or feelings of the insolvent, for damages 
for injury to his pe^on or feelings ; 

(3) for recovery of personal earnings where such earnings are only 
sufficient for the maintenance of himself and his family ; 

(4) for damages for breach, after insolvency, of a contract for personal 
service made before insolvency and remaining unexecuted at the 
date of insolvency ; 

(5) for recovery, in cases governed by the Presidency-towns Insolvency 
Act, of after-acquired property and for other remedies in respect 
thereof where the Official Assignee has not intervened. 

In cases (1), (2), (3) and (4), the right of action does not vest in the 
Official Assignee at all. In case (5), the right of action, in cases governed by 
the Presidency-towns Insolvency Act remains in the insolvent until the 
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Official Assignee intervenes ; in cases governed by the Provincial Insolvency 
Act, after acquired property vests in the Receiver immediately it is acquired, 
and the Receiver, and not the insolvent, is entitled to sue in respect thereof. 

525. Official Assignee takes insolvent’s property subject to all 
eQUities. — In every system of bankruptcy law there is an official, be 
he called an assignee or trustee or by any other name, who by force 
of the statute is invested with the bankrupt’s property. But the 
property which he takes is the property of the bankrupt exactly as it 
stood in his person, with all its advantages and all its burdens (&). 
There are, however, cases in which the Official Assignee or Receiver takes 
by a title superior to that of the insolvent, in other words, cases in which 
he stands in a better position than the insolvent (see para. 58). Apart from 
those cases, the broad general principle is that the Official Assignee or 
Receiver takes the insolvent’s property subject to all the equities and 
liabilities which affected it in the insolvent’s hands (i). Except where there 
is an offence against the bankruptcy law, or against some law in favour of 
creditors, the Official Assignee or Receiver is merely the legal representative 
of the debtor, with such rights only as the debtor would have had if 
not insolvent (j). 

1. Mortgaged property , — If the property has been mortgaged, the Official 
Assignee or Receiver takes it subject to all the rights of the mortgagee 
including the right to enter into possession of the mortgaged property in 
default of payment of the mortgage debt (£). 

2, Pre-emption , — If the property is subject to a right of pre-emption 
by virtue of a custom, the Official Assignee or Receiver takes it subject to 
that right (i), 

3, LiabUity to perform contracts , — If an insolvent, under circumstances 
which are not impracticable under any particular provision connected with 
his insolvency, enters into a contract with respect to his immovable 
property for a valuable consideration, that contract binds the Official 
Assignee or Receiver as much as it binds himself. The Official Assignee or 
Receiver stands exactly in the same position as that in which the insolvent 
himself stands and therefore he is bound to perform the contract in 


(h) Sheobaran Singh v. Kulaum-un- 

Niasa (1927) 64 1. A. 204, 210, 49 
All. :i67, 101 I. C. 368, ('27) A. 
PC. 113. 

(i) Ex parte NewtU (1881) 16 Ch. D. 

522, 531 ; Ex parte Holthausen 
(1874) L.R. 9 Ch. App.722; Harris 
Y. Truman d; Co, (1882) 9 Q. B. D. 
264. 

(;) Re Mapleback (1876) 4 Ch. D. 
150, 166. 


(k) Hobson v. Oorringe (1897) 1 Ch, 

182 I gas engine]; Monti v. 
Barnes (1901) 1 K. B. 205 fdog 
grates]; Ellis v. Clover (1908) 
i K. B. 388 [fixtures] ; Bagnall v. 
Villah (1879) 12 Ch. -D. 812 
[growing crops]. 

(l) Sheobaran Singh v, Kulsum-un- 

Nissa (1927) 54 I. A. 204, 49 All. 
367, 101 I. C. 388. (’27) A. PC. 
113. 
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exactly the same way as the insolvent himself was bound to perforin it (m). 
Thus if an insolvent has before his insolvency agreed to sell his property, 
specific performance may be enforced against the Official Assignee or 
Receiver, and, if the property is leasehold, he cannot disclaim the contract 
without disclaiming the lease (n). Nonetheless specific performance will not 
be ordered against the Official Assignee or Receiver if the contract is to buy 
property or take a lease (o). Such contracts, in cases governed by the 
Presidency-towns Insolvency Act, are the subject of disclaimer 

Where an insolvent agrees, before adjudication, to sell his property, and 
the purchaser having no notice of the adjudication pays the purchase-money 
to the insolvent after adjudication, the Official Assignee or Receiver is not 
bound to convey the property to the purchaser, except upon the terms of his 
pacing the purchase-money to the Official Assignee or Receiver (p). 

The Official Assignee or Receiver cannot sue on an illegal agreement 
any more than the insolvent himself could have done had he not become 
insolvent (q). See para. 509 above. 

4. Goods obtaiiied by insolvent by fraud or sent to him by mistake . — 
Where a trader orders goods from a firm, which sends the goods to him 
acting on the belief that the order has come from a person with whom the 
firm was acquainted, and whose name resembles that under which the trader 
carries on business, the trader does not acquire any property in the goods, 
and if he becomes insolvent, the Official Assignee or Receiver is bound to 
return the goods to the firm which sent them, unless he is willing to pay the 
price of the goods (r). 

Where a vendor sells and delivers goods to a buyer who has no intention 
at all of paying for them, the agreement is one induced by fraud, and the 
vendor may, on discovering the fraud, disaffirm the contract and retake the 
goods, even after notice of the presentation of an insolvency petition ( 5 ) 
and after the order of adjudication (t). For this the reason is that the Official 
Assignee or Receiver in such a case acquires the property in the goods sub- 
ject to the right of the vendor to disaffirm the contract of sale and to retake 
possession of the goods. Where no such intention is proved, the vendor is 
not entitled to rescind the contract, and the Official Assignee or Receiver is 


{m) Ex ^rte HoUhauaen (1874) L. R. 
9 Ch. App. 722, 720, per James, 
L.J. 

(n) Pearce v. Ba^able'a Trustee (1901) 
.2Gh. 122: Re Bastahh (1901) 
2 K. B. 618 ; Re Wait (1926) 
W. N. 230. 

( 0 ) Holloway v. York (1877) 26 W.R. 627 
[Eng.]. 

ip) Ex parte Rabbidge (1878) 8 Ch. B. 


367. 

(^) Nicholson v. Gooch (1866) 6 El. & 
Bl. 999, 119 E. R. 762; Re 
MapUbach (1876) 4 Ch. B. 160 ; 
Shoolbred v. Roberts (1900) T 
Q. B. 497. 

(r) Re Reed (1876) 3 Ch. B. 123. 

(8) Re Eastgate (1906) 1 K. B. 466. 
(I) Tilley v. Bouman (1910) 1 K. B. 746. 
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entitled to retain the goods as against the vendor, the latter being only 
entitled to prove for the price (w). 

6. Detinue . — ^An unsatisfied judgment in detinue does not change 
the property in the detained goods. A who has hired a chattel from 
By wrongfully refuses to return it to B though required by B to do so. B sues 
A for the recovery of the chattel, and, alternatively, for the value thereof, 
and judgment is passed for B, Such a judgment unsatisfied does not operate 
to transfer the property in the chattel to A, and if A becomes insolvent, and 
the chattel passes into the hands of the Official Assignee or Heceiver, he is 
bound to return it to B, the true owner (v), unless B elects to take proceed- 
ings in il’s insolvency for the ascertained value of the chattel 

526. Duty of Official Assignee to do what is honourable : 
Rule in Ex parte Janies («)• — “ A trustee in bankruptcy has always been 
treated as an officer of the Court of Bankruptcy, and the Court will order 
him to act in an honourable and high-minded way ” {y). It has accordingly 
been held in England that the ordinary rule as between litigant parties, that 
money paid under a mistake of law cannot be recovered, does not apply to 
a payment made under such a mistake to the trustee in bankruptcy. When 
the mistake is discovered the Court will direct him to refund the money, if 
it is still in his hands ( 2 ), and if it has been applied in the payment of divi- 
dends to the creditors under the bankruptcy, the Court will direct the trustee 
to rej)ay the amount out of other moneys coming to his hands and applica- 
ble to the payment of dividends to the creditors (a). The leading case on 
the subject is Ex parte James (6). In that case a trustee in bankru])tcy 
to whom an execution creditor acting under what proved to be a mistaken 
view of the law voluntarily paid the proceeds of his execution was ordered to 
refund the money so paid notwithstanding that he could* not by law be 
compelled to do so. The ground of the decisjon is thus stated by 
James, L.J.: “A trustee in bankruptcy is an officer of the Court. The Court, 
then, finding that he has in his hands money which in equity (c) belongs 
to some one else, ought to set an example to the world by paying it to 


(i£) Kx parte Whittaker ( 1875) L.R 10 Ch. 
App. 446. 

(v) Brinsmead v. Harrison (1872) L. li. 
7 C. P. 547 ; Ex parte Drake (1877) 
5 Ch. D. 866; Be Gunshoiirg 
(1020) 2 K. B. 426, 436. 

(to) Re A Debtor (1907) 14 Mans. 198. 
(x) (1874) L. R. 9 Ch. App. 609. 

(^) Ex parte Simmonds (1885) 16 Q. B.D. 

308, 312, per Lord Esher, M. R. 

(z) Ex parte James (1874) L. R. 9 Ch. 
App. 609. 

(a) (1885) 16 Q. B. D. 308, supra; Re 
Brown (1886) 32 Ch. D. 597 
[payment to trustee of money in 
excess of shore of bankrupt I 
legatee] ; Re Rhoades (1899) | 


2 Q. B. .347. 

(6) (1874) L. R. 9 Ch. App. 609. 

(c) In saying that the trustee had 
money in his hands which “in 
equity ” belonged to some one 
else, the learned Lord Justice 
did not mean that a Court of 
Equity would, as between litigants, 
hold that the money belonged 
to the supposed claimant, but he 
meant money which in point 
of moral justice and honest 
dealing belongs to some one else : 
see Re TheUusson (1919) 2 
K. B. 735, 746; Re Tyler (1907) 
1 K. B. 806, 873. 



368 


LECTURE VIIL 


V. 


Fwa. 526 the person really entitled to it. In my opinion the Court of Bankruptcy 
ought to be as honest as other people.” In Ex parte Simmonds (d), the 
principle was laid down by Lord Esher, M.R., in the following terms : 

A rule has been adopted by Courts of law for the purpose of putting 
an end to litigation that, if one litigant party has obtained money from 
the other erroneously, under a mistake of law, the party who has paid 
it cannot afterwards recover it. But the Court has never intimated that 
it is a high-minded thing to keep money obtained in this way ; the Court 
aIlow;s the party who has obtained it to do a shabby thing in order to avoid 
a greater evil, in order, that is, to put an end to litigation. But James, 
L. J., laid it down in Ex parte James that, although the Court will not 
prevent a litigant party from acting in this way, it will not do so itself, 
and it will not allow its own oiScer to act so. It will direct its officer to do 
that which any high-minded man would do, viz., not to take advantage 
of the mistake of law.” 


The principle laid down in the above cases is not confined to the case 
of money paid to the trustee in bankruptcy under a mistake of law. Thus 
where a bankrupt’s wife paid during the bankruptcy and up to his death, 
to the trustee’s knowledge, the premiums on a policy which the bankrupt 
had mortgaged, it was held that the trustee could not take the surplus, 
without repajdng to the wife the sums so paid (c). In the course of his 
judgment, Buckley, L.J., said : She may not have an enforceable claim, 
but as matter of justice it cannot be right, when the time comes for the 
payment of the moneys due on the policy, to allow the trustee to turn round 
and say, * I knew you were keeping down the premiums, but I shall take the 
policy moneys, and you shall go without the money you have paid The 
principle has no* application where premiums are paid by the debtor himsef 
on a policy on his life which he has not disclosed to his trustee. In such a 
case the legal representative of the bankrupt is not entitled to payment of the 
amount of the premiums paid by the bankrupt (/) ; here the dishonesty, 
if any, was on the part of the debtor himself in not disclosing the existence 
of the policy to the trustee (g). Similarly where a mortgagee, after notice 
of an available act of bankruptcy, paid in good faith, certain sums to the 
mortgagor’s creditors by way of compensation, believing that he was entitled 
under his mortgage to add the money so paid tc his security, it was held 
that he was not entitled, in the mortgagor’s bankruptcy, to treat those sums 
as added to his security (A). It could not be suggested that there was any 
sort of a moral obligation upon the trustee in bankruptcy to allow the 
mortgagee’s claim (i). 


(d) (1886) 16 Q. B. D. 308, 312. 

(e) jRer2^/er(1007)lK. B. 865. 

(/) TapaUr v. Ward (1909) 101 L. T. 
503 ; Be Slokea (1919) 2 K. B. 

266. 


(g) See Re TheUmeon (1919) 2 K. B. 

735, 750. 

(A) Be Hall (1907) 1 K. B. 876. 

{%) See Re Thellwon (\m) 2 K. B. 

736, 762. 
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The true principle in all such cases is that the Court in Bankruptcy 
ought not to allow its officer to insist upon a rule of law or equity in the 
administration of an estate in bankruptcy under the control of the Court 
where such insistence would produce an unjust and dishonest result (j). 
If, however, there be nothing contrary to natural justice or nothing uncon- 
scionable on the part of the trustee or on the part of the Court if the trustee 
is allowed to retain or recover money for the benefit of the general body 
of creditors, there is no occasion for the exercise of its disciplinary control 
by the Court, and the Court will allow the trustee to claim the full benefit 
of the rights given to him by the statute (k). Thus if A draws a cheque 
in payment of money lost by him to B on a horse race, and B receives the 
amount of the cheque, A is entitled to recover back the amount from B 
under the English law, the consideration for the cheque being illegal. If A 
becomes bankrupt, the trustee in bankruptcy also is entitled to recover the 
amount from B, there being nothing dishonourable, improper or unconscionable 
on the part of the trustee in seeking to enforce payment of a statutory debt 
in order to collect the asset and distribute it among the creditors of the 
bankrupt (/). In the case last cited the Judge in the Court below thought 
that, there being no special circumstances in the case, it was neither 
honourable nor high-minded for the trustee to bring or maintain such an 
action. The Court of Appeal took a difierent view and held that it was 
in no way dishonest or dishonourable for the trustee in such a case to enforce 
the debt, though it might have been dishonourable on the part of the bankrupt 
himself to do so. This case is a striking example of the difficulty of applying 
the principle to individual cases. The difficulty arises from the fact that 
legal rights can be determined with precision by authority, but questions 
of ethical propriety have always been, and will always be, the subject of 
honest difference among honest men ” (m). 


527. Sale of a mere right to sue.— It forms no part of the 
duties of the Official Assignee or Receiver either himself to prefer frivolous 
claims unsupported by reliable evidence or to transfer them to others and 
thus promote unnecessary and useless litigation. Sales by the Official 
Assignee or Receiver of lands which have been for a long time in possession of 
alienees from an insolvent are, in substance if not in form, nothing more 
than sales of the right to litigate, and, assuming that they do not come 
within the prohibition in sec. 6 of the Transfer of Property Act, 1882, 
against the transfer of a mere right to sue, they arc open to the same 
objections, and are strongly to be deprecated («). 


(j) Me Thellusson (1919) 2 K. B. 735, 

756, ))er Duko, L.J. 

(k) Re Wigzell (mi) 2 

(l) Scranton'' 8 Trustee v. Pearse (1922) 

2 Ch. 87, 125. 

(tn) Per Salter, J., in-Be Wigzell (1921) 
2 K. B. 835, at p. 845. 


(n) Chokalimjam Chetiy v. Seelhai Acha 
(1928) 55 I. A., 7. 0 Kang. 29, 
107 I. C. 237, (*27) A P.C. 252 
[Halo for Km. 580 of lands valued 
by the plaintiff purchasor bimsolf 
at Km. 3.00,000]. 


Pans. 

526,627 
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Para»* 

528,529 


2. After-acquired Property. 

528. What is after-acquired property.— The insolvent may 
acquire property after adjudication and before discharge. He may 
carry on business after insolvency, and, in the course of business, he may 
acquire rights and he may acquire property. He may also acquire proi^erty 
by inheritance or by way of gift (o) or under a settlement or a will. This 
subject may be divided into five classes, namely : — 

(1) After-acquired property in cases governed by the Presidency- 

towns Insolvency Act. 

(2) After-acquired property in cases governed by the Provincial 

Insolvency Act. 

(3) Personal earnings. 

(4) Salary, and income from other sources. 

(5) Subsequent trade creditors and estoppel of Official Assignee. 


(1) After-acquired property under Presidency-towns 
Insolvency Act. 

529. (1) After-acquired property under Presidency-towns 
Insolvency Act [S. 52 (2) (a)]* — ^Property acquired by the insolvent 
after adjudication and before discharge does not vest in the Official Assignee 
immediately on the making of the order of adjudication like other 
property of the insolvent. The Official Assignee acquires no rights in 
such property unless he intervenes on behalf of the insolvent’s estate. 
If he does not intervene, and the insolvent transfers the property 
to another who takes it in good faith and for value, the transferee 
acquires a good title to it. If he does intervene, the property vests 
indefeasibly in him, and he cannot subsequently withdraw his intervention. 
He cannot, after interventibn, divest the property from himself and revest 
it in the insolvent (p). 

By sec. 52 (2) (a) of the Presidency-towns Insolvency Act (q) 
corresponding with sec. 44 of the Bankruptcy Act, 1883, it is pro- 
vided that the property of the insolvent divisible among his creditors 
“ shall comprise all such property as may belong to or be vested in the 
insolvent at the commencement of the insolvency or may be acquired 
by or devolve on him before discharge.” Under sec. 17 of that Act “ the 
whole of the property of the insolvent vests in the Official Assignee ” on 
the making of the order of adjudication. From the words of sec. 17 
read by itself it might be supposed that both .those kinds of property vest 
absolutely in the Official Assignee and in precisely the same manner. An 


(o) See He Ackrill (1895) 18 Mad. 25. (q) See Prov. I. A., s. 28 (4). 

I p) mu V. SMe (1917) 1 Ch. 319. 
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exception, however, has apparently been engrafted upon the section, and a Pani« 
distinction has been drawn as regards the manner of vesting between the two 5299 598 
kinds of property (r). Property which belongs to the insolvent at the tinie 
of his insolvency vests in the Official Assignee immediately the adjudica- 
tion is made, and no claim or intervention on his part is necessary to 
complete his title. But property acquired by the insolvent after adjudica- 
tion does not vest in the Official Assignee until he intervenes, that is, takes 
active steps to assert his title thereto ; the vesting, in other words, is. 
postponed until he intervenes on behalf of the insolvent’s estate. In 
Morgan v. Knight (s), Erie, C.J., said : The result of the cases is not 
only that he (the bankrupt) may acquire property, but that he may hold 
it against all the world except the trustee in bankruptcy.” Until the 
trustee intervenes, all transactions of a bankrupt after his bankruptcy with 
any person dealing with him bona fide and for value, in respect of his 
after-acquired property, whether with or without the knowledge of the 
bankruptcy, are valid against the trustee (i). On the same principle money 
received by an undiscliarged bankrupt and paid away for value cannot be 
followed by the trustee though the trustee could have intercepted the 
money before payment and required it to bo jmid to him. If it were 
otherwise, the trustee could as well recall from a butcher or baker money 
paid to him by a bankrupt out of money acquired by him after his 
bankruptcy (t^). The trustee, if he does not intervene, has no power 
retrospectively to disclaim what has otherwise been validly done by the 
bankrupt (v). If the trustee does intervene, the bankrupt’s right is gone, 
and the property vests absolutely in the trustee from the moment of 
intervention (w). 

530. Rule in Cohen v. Mitchell.— The law on the subject 
was laid down in the following terms in Cohen v. Mitchell (x) : — 

“ CM the trmtee inlerverm, all tramactiom by a bankrupt after hk 
bankruptcy with any person dealing with him bam fide and for value, in respect 
of his after-acquired property, whether with or without the knowledge of the 
bankruptcy, are valid against the trustee'^ 

It is clear from the above rule that to render a transaction by a bankrupt 
in respect of his after-acquired property before the intervention of the trustee 

(r) Per Fry, L.J., in Oohtn v. Mitehell 293, 107 E. R. 393 ; Ktrahooar. v. 

(1890) 25 Q. B. D. 202, 268; Hrwka (18(i0) 8 M. I. A. 339 

per A. L. Smith, L.J., in Rt [mortgage of stock-in-trade]. 

C/arib (1894) 2 Q. B. 393, 405. (n) Ex parU Dewhurst L. R. 

(«) (1864) 15 C. B. (N. S.) 669, 677 ; 7 Ch. App. 185. 

Webb V. Fox (1797) 7 T. R. 391 ; (v) Re Shim (1892) 1 Q. B. 522. 

Sriramvlu v. Andalamtndl (1907) (w) Kitchen v. Barlach (1805) 7 East. 53, 

30 Mad. 145, 149. 103 E. R. 21 ; Maeleod v. B. B. 

(1) Cohen v. Mitchell (1890) 25 Q. B. D. da C, /. Ry, Co. (1905) 7 Bom. 

262, 267 [mortgage of suit claim ]; L. R. 618, 621. 

Drayton v. Dale (1823) 2 B. & C. {x) (1800) 25 Q. B. D. 262, 267. 
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valid as against him, it is necessary tliat it should have been entered into 
180,581 with a person dealing with the bankrupt (1) bona fide, and (2) for 
value. It will be seen from the wording of the rule that the stress of 
bona fides is laid entirely and solely on the person dealing with 
the bankrupt ; and it he has dealt in good faith, the question of whether 
the bankrupt, as between himself and his creditors, is also dealing in 
good faith is immaterial (y). If the transaction is entered into by such 
.person in good faith and for value, it does not matter whether or not he 
had knowledge of the bankruptcy (e), or whether or not the trustee was 
aware of the existence of the after-acquired property (a). A party dealing 
bona fide, that is, “ honestly ”, and for value with a bankrupt, is under no 
obligation, although he knows of the bankruptcy, to go to the trustee in 
bankruptcy to make inquiries (6). The transaction must not only be bona 
fide, but also for value (c). The reason of the rule is that if the trustee allows 
the bankrupt to carry on business and acquire property, those who deal with 
the bankrupt bona fide and for value have a right to say that upon the 
trustee’s intervention he is not to insist upon his title to their detriment (d). 

The rule in GoJien v. Mitchell has been followed in India. It has 
accordingly been held that a mortgage by the insolvent of his after- 
acquired property (c), or an assignment by him of a decree obtained by 
him for personal services rendered to the defendant after adjudication (f), 
is valid against the Official Assignee, if the transfer was made before the 
intervention of the Official Assignee. In certain cases, the possession of 
after-acquired property by the insolvent may be adverse to the Official 
Assignee so as to bar the title of the latter by lapse of time {g). 


531. To what property the rule applies — The rule in Cohen v. 
Mitchell {h) applies to all after-acquired movables. It also applies to after- 
acquired choses in action, such as a legacy in the hands of the trustees 
of a will, or an interest acquired after bankruptcy in trust funds settled 
before bankruptcy and still in the hands of the trustees of the settlement (t). 
The rule also applies to after-acquired leasehold {j). 


{y) Cohen v. Mitchell (1890) 25 Q.B.D. 
262, 267. 

(s) Cohen V. Mitchell, eupra, 

(a) Hunt V. Fripp (1898) 1 Oh. 676. 

(b) Hunt y. Fripp,. supra, 

(c> Re Bennett (1907) 1 K. B. 149; 
Re Behrend*s Trust (1911) 1 
Ch. 687 [marriage settlement of 
after-acquired property] ; Hosack 
Y. Bo6tna(No.2),(1918)2Ch.339. 
(d) Re Rogers (UU) IQ. B. 425, 432, 
per Vaughan Williams, J. See 
Herbert v. Bayer (1844) 6 Q. B. 
965, 114 £. B. 1512. 


(e) AUmuhammad v. Vadilal (1919) 
43 Bom. 89J. 53 I.C. 197. 

(/) ChJu4e Lai v. Kedar Nath (1924) 
46 All. 565, 84 I.C. 289, (’24) 
A. A. 7</3. 

(g) Kristocomul v. Suresk Chunder 
(1882) 8 Cal. 556. 

{h) (1890) 25 Q. B. D. 262. 

(i) See Hunt v, Fripp (1898) 1 Ch. 676 ; 

Re Behrend's Trust (1911) 1 
Ch. 687 ; Ex parte Official Receiver 
(1899) 1 Q. B. 688. 

(j) Re Clayton and Barclay's Coniract 

(1895) 2 Ch. 212. 



INSOLVENT'S PROPERTY. 


363 


In England it was held prior to the Bankruptcy Act, 1913, that the Para. S31 
rule in Cohm v. Mitchell did not apply to real property (i). This did 
not mean that an undischarged bankrupt could not transfer his real 
property at all ; he could mortgage or sell it, and give a good title 
to the mortgagee or purchaser, but he could not give a good title against 
the trustee in bankruptcy, the trustee’s right on intervention not being subset as 
regards real property to the rights even of bona fide transferees for value. 

This distinction between personalty and realty drawn in the English 
cases was done away with in England by sec. 11 of the Bankruptcy Act, 

1913, now reproduced in sec. 47 of the Bankruptcy Act, 1914. That section 
gives a statutory recognition to the decision in Cohen v. Mitchell, and 
extends the protection conferred by it to real estate. The result is that 
as in the case of personalty, so in the case of realty, an undischarged bankrupt 
may now transfer realty acquired by him after his bankruptcy to a bona 
fide transferee for value, and give a good title to such transferee even as 
against the trustee in bankruptcy ({). 

In India there is a conflict of opinion whether the rule in Cohen v. 

Mitchell applies to immovable property. If it does, a transfer by an 
insolvent of immovable property acquired after adjudication and before 
discharge to a bona fide purchaser for value before the intervention of the 
Official Assignee is binding on the Official Assignee. If it does not, the 
transfer is void as against the Official Assignee. The High Court of Madras 
has held that the rule in Cohen v. Mitchell does not apply to immovable 
property (m). On the other hand, it has been held by the High Courts of 
Bombay (n), Calcutta (o), Allahabad (p), and Rangoon (q), that it does so apply. 

All the High Courts, however, are unanimous in holding, following Herbert v. 

Sayer (r), that unless the Official Assignee has intervened, it is comi^etent 
to the insolvent (s), his legal representatives {t), and his assigns (?0> 
maintain a suit for the recovery of after-acquired immovable property or 
for any other relief in respect thereof against a stranger, and that the Official 
Assignee is not a necessary party to such suit. '' The Official Assignee 
himself and of course an assignee from him may dispute the title the 
insolvent has, or has purported to give, to his after-acquired property ; no 

(k) Be New Land Development 

’ AaaociaJtion (1892) 2 Ch. 138 ; 

Bird V. Philpott (1900) 1 Ch. 822 ; 

Official Receiver v. Cooke (1906) 2 
Ch. 661. 

(l) Dyater v. Randall db Sons (1926) 

Ch. 932. 

(m) Rowlandson y. Champion (1804) 17 

Mad. 21 ; Sriramvlu v. Anda- 
lammal (1907) 30 Mad. 145, 149. 

(n) Alimahomed y. Vadilal (1919) 43 

Bom. 800, 63 I. C. 197. 

(o) Kriatocomul Hitter y. Sureah 

Chunder Deb (1882) 8 Cal. 666 


{p) Chhote y. Kedar Nath (1924). 4B 
All. 665, 84 I. C. 289, (’24) A. A. 
703. 

(g) Official Aaaignee y. N. P. A, K. 
Chettyar (1927) 6 Rang. 220, 103 
I. C. 174, (*27) A. R. 190. 

(r) (1844) 5 Q. B. 065, 114 £. R. 1612. 
{a) Sriramvlu v. AridaUmrnal (1907> 
30 Mad. 146. 

(t) Fatimabibi y. Fatimabibi (1892> 

16 Bom. 452. 

(u) Daaarathy Sinha y. Mahamvlya Aah 

(1920) 47 Cal. 961, 60 1. C. 977. 
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531 stranger may dispute that title except upon condition that he allege and 
prove that the Official Assignee has intervened "(v). See para. 536 below. 

5^;- It was also held in England prior to the Bankruptcy Act, 1913, that 

the rule in Cohen v. Mitchell was meant only for the protection of persons 
who had dealt with the bankrupt in the ordinary course of business, and 
had been paid by the bankrupt with money acquired by him in his business, 
where the bankrupt was carrying on business without interference by the 
trustee in bankruptcy {w ) ; in other words, the rule applied only to 
assignments of subsequent aequisitiom in trade made in favour of 
subsequent trade creditors. This view was adopted by Best, J., in a Madras 
case (x), and by Strachey, J., in a Bombay case (y). In a subsequent Bombay 
case, Jenkins, C. J., hesitated to say that the rule was limited in its 
application to subsequent acquisitions in trade (z). In the latest Bombay 
case on the subject, the High Court held that the reason of the rule in Cohen 
V. Mitchell did not compel the recognition of any restriction as to the nature 
of the property in its application (a). In that case an undischarged insolvent 
purchased a house, and on the same day he mortgaged the property to pay 
the purchase-money. It was held that the mortgage, having been made 
before the intervention of the Official Assignee, was valid as against the 
Official Assignee. In England this limitation also has been done away with 
by sec. 11 of the Bankruptcy Act, 1913, now sec. 47 of the Bankruptcy Act, 
1914. Sec. 47 of the Act of 1914 is in the following terms : — 

“ (1) All transactions by a bankrupt with any person dealing with him 
bona fide and for value, in respect of property, whether real or personal, 
acquired by the bankrupt after the adjudication, shall, if completed before 
any intervention by the trustee, be valid against the trustee, and any estate 
or interest in such proj)erty which by virtue of this Act is vested in the trustee 
shall determine and pass in such manner and to such extent as may be required 
for giving effect to any such transaction. 

This sub-section shallNipply to transactions with respect to real 
property completed before the first day of April nineteen hundred and 
fourteen, in any case where there has not been any intervention by the trustee 
before that date. 

“For the purposes of this sub-section, the receipt of any money, 
security, or negotiable instrument, from, or by the order or direction of, 
a bankrupt by his banker, and any payment and any delivery of any security 
or negotiable instrument made to, or by the order or direction of, a bankrupt 

(v) (1920) 47 Cal. 961, 971, 60 I. C 977. 17 Mad. 21, 88. 

supra, M Naoroji v. Kazi Sidick Mirza (1896) 

(w) Be Rogers (1891) 8 Mor. 236, 20 Bom. 636, 663-664. 

241 ; Re New Land Develop^ (z) Madeod v. B, B, A C, 1, By, Co. 

ment Association (1892) 2 Ch. (1906) 7 Bom. L. R. 618, 621. 

138, at p. 147, per Kay, L. J. (a) Alimuhamnuid v. Vadilal (1919) 43 

(x) Rowlandson v. Champion (1894) Bom, 890, 906, 63 I, C. 197, 
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by his banker, shall be deemed to be a transaction by the bankrupt with 
such banker dealing with him for value. 

(2) Where a banker has ascertained that a person having an account 
with him is an undischarged bankrupt, then, unless the banker is satisfied 
that the account is on behalf of some other person it shall be his duty forth- 
with to inform the trustee in the bankruptcy or the Board of Trade of the 
existence of the account, and thereafter he shall not make any jmyments 
out of the account, except under an order of the Court or in accordance 
with instructions from the trustee in the bankruptcy, unless by the expiration 
of one month from the date of giving the information no instructions have 
been received from the trustee 

It is highly desirable that there should be uniformity of law on this 
subject in India. The Madras High Court is the only Court which has held 
that the nile in Coken v. Mitchell has no application to immovable property. 
Under the Provincial Insolvency Act there is a conflict of opinion whether 
the rule applies at all to cases under that Act (see para. 536 below). It 
is suggested that both the Acts may be amended on the lines of sec. 47 of 
the Bankruptcy Act, 1914. 

632. Agreements in fraud of bankruptcy law.— An agree- 
ment made by the insolvent before discharge, without notice to the 
Official Assignee and his other creditors, which has the effect of giving a 
particular creditor more than he would be entitled to receive on a rateable 
distribution, and by which the creditor in return agrees not to o[)pose 
his discharge, is contrary to the policy of the bankruptcy law, and is 
therefore void. The rule in Cohen v. Mitchell does not apply to such an 
agreement (5). 

633. Second bankruptcy. — (1) Prior to the Bankruptcy Act, 1914, 
it was held that the rule in Cohen v. Mitchell (il) had no application to the 
case of claims inter se of trustees of successive bankruptcies. Thus if an 
undischarged bankrupt traded without the knowledge of the trustee, and then 
became bankrupt a second time, it was held that properties acquired by him 
in the course of his trading since the first bankruptcy should be treated as 
assets in the first bankruptcy, and that the creditors in the second bank- 
rupt(;y wer j entitled t j nothing until all the debts and expenses under the 
firtt bankruptcy were paid in full. The ground on which these decisions 
were based was that the trustee in the second bankruptcy cculd not be 
said to be a bona fide assignee for value within the meaning of that rule (c). 
It was also held that if there was a surplus after payment in full of the 
debts and expenses under the first bankruptcy, the trustee in the second 


(6) Nooroji v. Kazi Sidick Mirza (1890) 
20 Bom. 630, 640; Mohanlal v. 
Harilal (1925) 27 Bom. L. 11. 
419, 87 I.C. 929, (’25) A.B. 346. 


(51) (1890)25 Q. B. D. 202. 

(c) Ex parte Ford (1870) 1 Ch. D. 621 ; 
Me Clark (1894) 2 Q. B. 393, 399. ' 
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. Parat. bankruptcy was entitled to such surplus only in so far as tne bankrupt had 
6^534 not effectually dealt with it before the date of the second bankruptcy (d). 

These decisions were followed by the High Court of Bombay in a case which 
arose under the Indian Insolvency Act, 1848 (e). In England it is now 
provided by sec. 39 (1) of the Bankruptcy Act, 1914, that in the event of a 
second or subsequent bankruptcy, any property acquired by a bankrupt 
since the first adjudication, which at the date of the presentation of the 
subsequent petition has not been distributed among the creditors in the 
first bankruptcy, is to vest in the trustee in the second bankruptcy, but 
any unsatisfied balance of the debts provable in the first bankruptcy may 
be proved in the subsequent bankruptcy by the trustee. This seems to be 
a more equitable rule, and it was followed by the High Court of Calcutta 
in a recent case (/). In this connection it may be observed that there is 
nothing like the common law of bankruptcy, and it is open to the Indian 
Courts, in cases not covered by the Insolvency Acts, to follow what rule 
seems most equitable to them. 


534. Effect of intervention of Official Assignee.— In Cohen v. 
Mitchdl (/I) the bankrupt carried on business in bu}dng and selling agri- 
cultural machines. He continued the business after his bankruptcy, and to 
enable him to carry on the business he borrowed several sums of money from 
the plaintiff. Some of the machines were afterwards seized by F, The 
bankrupt brought an action against F for wrongful conversion of the 
machines so seized. To enable him to carry on the action he borrowed 
further sums of money from the plaintiff and assigned the cause of action 
to him as security for the moneys due. The action resulted in a verdict 
for £120. The trustee in bankruptcy, before the money was paid over by 
F under the judgment, intervened and demanded it of F, as part of the 
bankrupt property. The plaintiff also claimed the amount under his 
assignment. F interpleaded and paid the money into Court. An issue 
was tried whether the plaintiff who was the assignee of the cause of action 
or the trustee in bankruptcy was entitled to the money. It was held that 
the assignment was valid against the trustee, and that the plaintiff was 
entitled to the money. In the course of the judgment Fry, L.J., said : — 


I think, therefore, in this case there was in point of fact a dealing 
with the cause of action, which was entered into in good faith upon the part 
of the person who was receiving the assignment, as well as, in this case, on 
the part of the bankrupt who assigned ; and that being so, the intervention 
of the trustee had not invalidated the assignment, which was good at the 
time it waj made. Now if the trustee had desired to intervene when the 
bankrupt was carrying on bis business, he might probably have acquired 


id) Bird v. PhUpoU (1900) 1 Ch. D. 822. 
(e) Dossa Oopal v. Bhanji (1002) 26 
Bom. 171. 

if) Be J. M. Gregory (1927) 64 Cal. 86S, 


106 I.C.326, (*28) A.C. 60. See 
Ex parte Bourne (1826) 2 Ge. & 
Jam. 137, 141. 

(/I) (1890) 26 Q. B. D. 262. 
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a right to these very machines. He might have taken the machines them- 
selves if they were in the possession of the bankrupt, and have taken them 
out of his possession and taken them into his own ; or he might even at a 
later date, when the action had begun, and before the assignment, have 
intervened and insisted upon having the conduct of the action and making 
the action his own, after which no assignment could validly have been made 
of the cause of that action. Again, if no assignment had been made but a 
verdict had been recovered, he might before the payment of the money have 
intervened. But he did none of these things. 1 think, therefore, that effect 
must be given to the transaction of the bankrupt with a person who acted 
bona fide and with no fraudulent intention 

535. After-acquired property and right of action.-~There are 
certain cases in respect of after-acquired property in which the insolvent 
alone is entitled to sue. The right of action in those cases does not vest 
in the Ofiicial Assignee and he is not entitled to sue. Those cases are 
discussed in paragraphs 510 and 537. 

In all other cases relating to after-acquired property the Official 
Assignee may intervene and liimself institute a suit ; but until he 
intervenes, the insolvent is entitled to maintain the suit. It has thus 
been held that the insolvent may institute the following suits: — 

(a) suit on any contract made with him after insolvency (i) ; 

(b) suit for trover or detinue in respect of after-acquired 
movables (j ) ; 

(c) suit for specific performance of a contract relating to after-acquired 
immovable property, or for recovery of such property (k). See 
para. 531, p. 363 above. 

If the insolvent has obtained a decree in respect of after-acquired 
property, and the Official Assignee intervenes before the insolvent has 
assigned the judgment-debt, the judgment-debt vests in the Official Assignee, 
and the insolvent can take no further proceedings in respect of the debt (i). 

Security for costs , — An undischarged insolvent suing in respect of 
after-acquired property is not required to give security for costs (m). 


(2) After-acquired property under Provincial Insolvency Act. 


536. (2) After-acquired property under Provincial Insolvency 
Act [ Frov. I. A-, s. 28 ( 4 ) ]. — There is only one point of difference as 
to after-acquired property between the Presidency-towns Insolvency 


(t) Herbert v. Sayer (1844) 5 Q. B. 
9G5, 114 £. B. 1S12 ; Jameson v. 
Brick ds Stone Co,, Ltd, (1878) 
4 Q. B. D. 208; Murray v. East 
Bengal Mahajan Flotilla Co., 
Ltd, (1919) 46 Cal. 156,48 I.C. 622. 
{j) Fowler v. Down (1797) 1 B. & P. 
44, 126 E. R. 769 ; Morgan v. 
Knight (1864) 15 C. B. (N. S.) 
669. (1864) 5I3L.J. C.P. 168, 


14:} E. K. 047 : Fyson v. Chambers 
(1837 ) 9 M. & W. 460 152 E. 

li. 195. 

(k) Dyster v. Randall dt Sons (1926) 1 Ch. 

932 [speciOo performance]. 

(l) Ex jMrie Carter (im) 2 Ch. D. 806. 
(w) Cook V. WeUock (1890) 24 Q. B. 1). 

658 ; Murray v. East Bengal 
Mahajan Flotilla Co, Ltd, (1919) 
46 Cal. 156, 48 I. C. 622. 


AS 
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Pan. 536 and the Provincial Insolvency Act, and that is as to the time 
when such property vests under the Acts. Sec. 28 (4) provides 
that all property acquired by the insolvent after adjudication and 
before discharge shall forthwith ” vest in the Receiver. The word 
forthwith” does not occur in sec. 52 (2) (a) of the Presidency- 
towns Insolvency Act. The High Court of Rangoon has held, relying on 
the word “ forthwith,” that the rule in Cohen v. Mitchell (ml) [para. 530] 
does not apply incases governed by the Provincial Insolvency Act, 
and that property acquired by the insolvent after insolvency vests in the 
Court or in the Receiver from the moment when it is acquired. In the 
course of the judgment it was said : It seems to us that the insertion of the 
word ‘ forthwith ’ by the legislature in sec. 28 (4) was to sweep away the 
Court's attempt to postpone the vesting. In view of the specific and clear 
words of the sub-section we are unable to apply the principle of Cohen v. 
Mitchell to the present case, as to do so, in our opinion, would be to nullify 
the express direction of the legislature. Hard cases may no doubt arise where 
the Court or the Receiver has taken no action and property has exchanged 
hands and been acquired by bona fide transferees without notice of the 
insolvency. But the remedy does not lie with the Courts, but rather with the 
legislature, and if it thinks well it can imitate the English statute of 1914, 
section 47 ” (n). It has similarly been held by the Judicial Committee 
that any property acquired by or devolving on an undischarged insolvent 
vests in the Court or in the Receiver as from the date of acquisition 
or devolution (o). In a Bombay case governed by the Provincial Insol- 
vency Act, it was held that the rule in Cohen v. Mitchell applied to aftei- 
aoquired property, and that it did not vest in the Receiver until he 
intervened (p). This decision has been followed by the Patna High Court {q). 
These decisions, it is submitted, are erroneous. 

The principle of the decision in Cohen v. MUcheU is that property 
acquired by the bankrupt af^er the date of adjudication and before his dis- 
charge does not\est inthetrusW in bankruptcy forthwith,h\itthQ,t tha vest- 
ing postponed VLutH the trustee intervenes, and until then the bankrupt can 
deal with the property and give a good title to persons who deal with him bona 
fide and for value. That,” as observed by an eminent judge, “ is a very 
beneficial and a very just rule, as regards the rights of third parties dealing 
bona fide and for value with the bankrupt after his bankruptcy ” (r). It 
is therefore diJQicult to understand why a deliberate departure should have 

(mi) (1890) 25 Q. B. D. 262. Qauri Shankar v. B. J, DeCruze 

(n) Ma Phaw v. Maung Ba Thaw (1926) (1926) 1 Luck. 313. I.C. 673, 

4 Rang. 126, 9/ LC. 221, (’26) ('27) A. D. 22, where Nagindas'a 

A.R. 179. case is commented upon. 

(o) KalaChand v. Jagannath (1927) 54 {q) Jagdish Narain Sing v. Muaaam- 

1. A. 190, 54 Cal. 596, 101 I.C. mat Ba^nsakal Kuer {1929) S 

442, (’27) A. PC. 108. 478, 118 I.C. 465, (*29) A.P. 97. 

ip) Nagindaa v. Ohelabhai (1020) 44 (r) Be Clark (1894) 2 Q. B. 393, 409. 

Bom. 673, 56 I.C. 449. See 
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been made by the legislature in enacting the provisions of sec. 28 (4) of the 
Provincial Insolvency Act, unless it was thought that in places outside the 
Presidency-towns fraud was so rampant that, under the guise of a hona fide 
transfer for value, after-acquired property would be transferred henami to 
the prejudice of the insolvent’s creditors. 

(3) Personal earnings. 

537. (3) Personal earnings.— Wages and other moneys earned 
by the bankrupt by mere personal labour and exertions constitute 
his personal earnings.” It was at one time supposed that the personal 
earnings of a bankrupt did not vest in the trustee at all, but that view is no 
longer tenable, and it is now settled that the personal earnings of a 
bankrupt after adjudication and before discharge |)8S8 like any other property 
to the trustee, except such part of them as ii necessary for the maintenance 
of the bankrupt and his family. The leading case on the subject is Re 
Roberts (s). In that case the Court of Appeal, after an exhaustive review 
of the earlier decisions, laid down that there is no authority for the 
proposition that property of a bankrupt acquired by his personal exertions 
since his bankruptcy and not wanted for his personal support does not belong 
to his trustee. No such doctrine can be maintained in the face of sec. 44 (si). 
After bankruptcy and before his discharge whatever property a bankrupt 
acquires belongs to his trustee save only what is necessary for his support. 
He may sue for and recover his earnings if his trustee does not interfere, but 
what he recovers he recovers for the benefit of his creditors except to the 
extent necessary to support himself, and his wife and family.” 

If such earnings are only sufficient for the necessary support of the 
insolvent and his family, nothing vests in the Official Assignee, and the 
insolvent alone is entitled to sue for and recover them (t). The Official 
Assignee is not entitled to intervene and claim them for the benefit of the 
creditors. 

If such earnings are more than sufficient for the maintenance of the 
insolvent and his family, the insolvent is entitled to sue for and recover 
them, if the Official Assignee does not intervene (u). In that event what is 
recovered by the insolvent beyond what is necessary to support himself and 
his family will pass to the Official Assignee, if the Official Assignee intervenes 
and claims it (v). If the insolvent has commenced an action for recovery 
of the personal earnings, and the Official Assignee intervenes during the 
course of the action, the proper course is to add the Official Assignee as 
plaintifi (w). 


(a) (1900) 1 Q. B. 122 ; Be Oraydon 
(1896) 1 Q. B. 417 ; In the matter 
of C. M. J, Donaghue (1895) 19 
Bom. 232, 236. 

<el) Kow B.A., 1914, 0.38 corresponding 
to P.-t. 1. A., 8. 52, and Frov. 
1. A.,b. 28. 


(t) Affleck V. Hammond (1912) 3 K. B. 

162. 

(u) Jameson v. Brick dt Stone Co., Ltd. 

(1878) 4 Q. B. D. 208. 

(v) Re Roberts (1900) 1 Q. B. 122, 129. 
{w) Emden v. Carte (1881) 17 Ch. 

D. 169, and on appeal, p. 768. 


Pam, 

S36,S37 
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'v^^uras. There are dic<a in some cases to the effect that nothing could be in the 
nature of personal earnings unless there was an element of periodicity in 
them, and that lump sums arising at indefinite periods — ^windfalls, so to 
speak— or special prizes were not personal earnings, and they passed 
in their entirety to the trustee in bankruptcy (a). These dicta were 
disapproved in a subsequent case, where it was held that a lump sum earned 
by an insolvent commission agent under a commission note, should he be 
successful in procuring a specific loan, was the “ personal ” earnings of the 
insolvent. Dealing with the question, Buckley, L.J., said: “I confess 
myself I am unable to understand the ground upon which money which is 
the result of the personal labour of the bankrupt is not ‘ personal ’ earnings 
merely because the bankrupt does not get employment more or less 
continuous with the result that there is no periodicity in the payments made 
to him. If this were so, the money paid to a village carpenter who only 
gets an occasional job would not be his personal earnings ” (y). In a 
Bombay case, however, it was held that commission earned by an insolvent 
in respect of policies of insurance effected through him did not constitute 
his personal earnings (z). This decision is of doubtful authority. 


638. Profits of trade or business- — “ Personal earnings,” as has 
been stated above, do not pass absolutely to the Official Aisignee. Such 
earnings must be distinguished from profits of trade or business. The 
profits of a trade or business carried on by the insolvent after insolvency, 
even though the business is of a character which involves a large amount of 
personal skill and attention by the insolvent, are not “ personal earnings,”’ 
and they pass absolutely to the Official Assignee (a). Thus the earnings of a 
Burgeon-dantist (&), a surgeon-apothecary who as apothecary sells medicines (c), 
a painter who supplies materials and labour (d), an architect who prepares 
and sells plans and employs clerks (c), a furniture broker who removes goods, 
employs men and vans and supplies packing cases (/), and of a surveyor 
and assessment specialist who carries on his business with a staff of clerks ( g), 
are all profits of trade or business, and not '' personal ” earnings, and 
they pass absolutely to the Official Assignee. As in the case of other after- 
acquired property, the insolvent, if the trustee does not intervene, may 
sue for and recover them. (A). On the other hand the earnings of a 
bone-setter, an actor, or a singer, are “ personal earnings,” for they depend 
entirely upon the personal exertion of the insolvent and nothing else (i). 


539. Bankrupt cannot be compelled to work.— It may bo 

observed in this connection that a bankrupt cannot be compelled to work 


(a;) Shaolbred v. Roberta (1899) 2 Q. B. 
660, 603 ; Mercer v. Vana Colina 
(1900) 1 Q. B. 130, n. 

(y) Affleck V. Hammond (1912) 3 K. B. 
162. 

( 2 ) Jamaaji v. Sorabji (1908) 10 Bom. 
L. R. 670. 

(а) Re Rogers (1894) 1 Q. B. 426, 430 5 
' Crofton V. Poole (1830) 1 B. & 

Ad. 668, 109 E. R. 898. 

(б) Re Rogers, supra. 

(c) EUioit V. Clayton (1861) 16 Q. B. 


681, 117 E. R. 1002. 

(d) Re Dowling (1877) 4 Ch. D. 689. 

(p) Emden v. Carte (1881) 17 Ch. D. 768. 
If) Crofton V. Poole (1830) 1 B. & Ad. 
668, 109 E. R. 898. 

(g) ReCoUins(im) Ch. 666. 

(h) Jameson v. Brick ds Stone Co., Ltd. 

(1878) 4 Q. B. B. 208 ; Emden v; 
Carte (1881) 17 Ch. B. 169, and 
on appeal, 768. See also Bailey 
V. Thurston <e Co., Ltd. (1903) I 
K. B. 137. 

(») Re Rogers, at p. 430, supra. 
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and e&rn money for the benefit of his creditors (j). As observed by Lord 
Mansfield, the assignees [now trustees in bankruptcy] cannot let out the 
bankrupt ; they cannot contract for his labour ” (k ) ; the bankrupt, in other 
words, cannot be made “ the slave of the trustee (I). 


(4) Salary^ pay and other income of insolvent. 

540. (4) Salary of public officers and others under Presidency- 
towns Insolvency Act, sec. 60.— In cases governed by the Presidency- 
towns Insolvency Act, where an insolvent is an officer of the Army or Navy or of 
His Majesty’s Royal Indian Marine Service, or an officer or clerk or otherwise 
employed or engaged in the civil service of the Crown, the Official Assignee 
is to receive for distribution amongst the creditors so much of the insolvent’s 
pay or salary liable to attachment in execution of a decree as the Court may 
direct (m). The Official Assignee cannot, without an order of the Court, 
recover any portion of the pay or salary. Until the order is made, the whole 
of the pay or salary belongs to the insolvent (n). 

Salary or mcrmt from any dim source . — In cases governed by the 
Presidency- towns Insolvency Act, where an insolvent is in receipt of a “ salary 
or income ” other than the salary or pay mentioned in the preceding para- 
graph, the Court may, at any time after adjudication and from time to time, 
make such order as it thinks just for the payment to the Official Assignee, 
for distribution amongst the creditors, of so much of such salary or income 
as may be liable to attachment in execution of a decree, or of any portion 
thereof (o). The Official Assignee cannot, without an order of the Court, 
recover any portion of the salary or income. Until the order is made, 
the whole of the salary or income belongs to the insolvent, and he is 
entitled to vary agreements entered into by him with his employer in 
respect of his personal services (p). In determining whether the whole of 
the attachable salary or income should pass to the Official Assignee or 
only a portion thereof, the Court will have regard to what is reasonably 
necessary for the maintenance of the insolvent, his wife and family (q). 
On the insolvent’s discharge, an order made in respect of his salary or 
income will cease unless the continuance of payments is expressly ordered (r). 

Nice questions have arisen as to the meaning of “ salary ” and “ income.” 
A salary is none the less so because terminable at a week’s notice. Thus a 
commercial traveller engaged at an annual salary of Rs. 1,500, payable weekly, 
is in receipt of a salary,” though his engagement is terminable at a week’s 
notice (s). A purely voluntary allowance which may be withdrawn at any 
time is not “ income.” The income must be one to which the insolvent is 


(j) Be Jones (1891) 2 Q.B. 231,232 ; 

Bailey v. Thurston ds Co., Ltd. 
(1903) 1 K. B. 137, 145. 

(k) ChippendaU v. Tomlinson (1785) 

4 Doug. 318, 99 E. R. 318. 

(l) Cohen y. Mitchell (1890) 25 Q. B. D. 

262, 268. 

(m) Presidency-towns Insolvency Act, 

8. 60 (1). Gf., B. A., 1914, 8. 51. 

(n) See in the matter of C. M. J. Dona- 


ghue (1895) 19 Bom. 232, a case 
unier s. 27 of the I. I. A., 1848. 

(o) Presidency-towns Insolvency Act, 

B. 60 (2). Code of Civil Procedure, 
190H s 60 

(p) Be Shine {im) 1 Q. B. 522. 

(q) Sec Ex pirte Official Beceiver (1896) 

1 Q. B. 417 ; Be Bogers (1891) 
1 Q. B. 425. 

(r) Be Gold (mi) S Mot. 46. 

(s) Be Brindley (1887) 4 Mor. 104. 


Parai. 
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entitled in law (0- Again “income” means income in the nature of a 
salary ; it lias reference to a particular period such as a year or some part of a 
y^r. The prospective earnings of a professional man («) are not “ income ” 
within the meaning of the section ; nor are the wages earned by a workman 
employed in a colliery (v). Commission earned by an insolvent in respect 
of policies of insurance effected through him is an asset and not 
‘‘ income ” {w). But the weekly salary of an actor playing under an 
agreement is “ salary or income ” {x). The question whether the earnings of 
an insolvent in a particular case constitute his ' ‘ salary or income ” is important, 
for the maximum amount which can pass to the Official Assignee in the case 
of salary or income ” is the amount attachable in execution of a decree 
under sec. 60 of the Code of Civil Procedure, 1908. 

540A. Salary of public officers and others under Provincial 
Insolvency Act. — There is no specific provision in the Provincial Insolvency 
Act as to the salary or pay of public officers or others as in the Presidency-towns 
Insolvency Act. Such salary or pay will therefore vest in the Receiver to 
the extent to which it can be attached in extscution of a decree (y). But the 
whole of what is liable to attachment is not divisible and amongst the 
creditors, for provision will have to be made out of it for the maintenance 
of the insolvent and his family as provided by sec. 66 (2) of that Act ( 2 ;). 

(6) Subsequent trade creditors. 

541. (5) Subsequent trade creditors and estoppel of Official 
Assignee. — Where the insolvent with the knowledge of the Official 
Assignee and with his consent, carries on a trade after adjudication 
and before discharge, and incurs fresh debts in the course of the trade, 
the persons to whom the debts are due (usually called subsequent 
creditors) are entitled to be paid out of the earnings of that trade in priority 
to any claim of the Official Assignee on behalf of the original creditors (aj. 
This proceeds upon the general equitable principle that if a man having a 
charge on property stands by and allows another to advance money on it on 
the supposition that it is unencumbered, he ought to be postponed to the 
person so advancing the money. The case is really one of estoppel, the 
Ofiicial Assignee being estopped on equitable grounds from setting up his 
title adversely to subsequen^reditors (6). 

3. Powers. 

542. General power of appointment [P.-t. I. A., s. 52 (2) (b)].— 

The insolvent may have a general power of appointment over property 

(<) Ex parU Wicks (1^81) 17 Ch. 

D. 70 ; Ex parte Webber (1 886) 

18Q. B.D. 111. 

(u) Ex parte Bentvell (1884) 14 Q.B.D. 

301 [bone setter]. 

(v) Re Janes (1891) 2 Q. B. 231. 

(w) Jamasji v. Sorabji (1908) 10 Bom. 

L. R. 679. 

{x) Re Shina (1892) 1 Q. B. 522. 

(y) Prov, I. A.. 8. 28 (6). 

( 2 ) Radha Mohan v. M,C. White (1923) 

45 All. 364, 73 1. C. 413, (’23) A. 

A. 466, dissenting in this respect 


from dicta in Uebi rrasad v. J. 
A. H. Lewis (1918) 40 All. 213, 
43 I. G. 984. See also Ram 
Chandra Neogi v. Shyama 
Charan (1913) 18 C. W. N. 
1052, 21 1. C. 962. 

(fl) Troughlon v. OiUey (1766) Amb. 
630, 27 £. R. 408 ; Engelbach v. 
Nixon (1876) L.R. 10 C.P. 646. 
See also Kerakooae v. Brooks 
(1860) 8 M. I. A. 339. 

(6) Troughton v. Gitley (1766) Amb. 
630. 27 E. R. 408. 


iPknt. 
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which may be exercised by him for his own benefit and for his sole benefit. 
This power he may have at the commencement of his insolvency or he may 
acquire it after insolvency and before discharge. The power may be one 
exercisable by deed, or by deed or will, or by will only. If the power is 
exercisable by deed, it vests in the Official A^ignee, and he may exercise 
it for the benefit of the creditors. But it can be exercised only so long as 
the insolvent is alive ; it cannot be exercised after his death for the insolvent 
himself could not have done so (c). The same rule applies where the power 
is exercisable by deed or will. If, however, the power is exercisable by will 
only, it does not pass to the Official Assignee (d). 

There is no corresponding provision in the Provincial Insolvency Act. 
Therefore no such power passes to the Receiver in cases governed by that 
Act, not even as “ property.” “ Property ” as defined in that Act (as also in 
the Presidency-towns Insolvency Act) includes “ any property over which 
or the profits of which any person has a disposing power which he may 
exercise for his own benefit ” (e). But a general power of appointment 
over property is not “ property ” within the meaning of that word as used 
in law (/), or within the meaning of the above definition. “ The power of a 
person to appoint an estate to himself is no more his ‘ property ’ than the 
power to write a book or to sing a song. The exercise of any one of these 
three powers may result in property, but in no sense which the law recognises 
are they “ property ’ ” (g). Until he appoints to himself, there is no property 
which he can dispose of for his benefit (h). 

542A. Power to revoke trusts [P.-t. I. A., s. 52 (2) (b)].— It 

would seem that a power reserved by a settlor in a deed of settlement to re- 
voke the trusts of the deed so as to revest the property in himself will pass 
on his insolvency to the Official Assignee and may be exercised by him. 

542B* Power of attorney- — ^An act of insolvency, in cases governed 
by the Presidency-towns Insolvency Act, is a revocation as against the 
Official Assignee of a power of attorney given by the insolvent (i), unless the 
power is irrevocable (j). A honajide purchaser, however, taking a conveyance 
of the insolvent's property from the donee of the i)Ower before adjudication 
and without notice of the presentation of an insolvency i)etitiou will be 
protected by sec. 57 of the Act and he will be entitled to retain the 2 )roperty 
as against the Official Assignee (A;). The same rule applies to cases governed 
by the Provincial Insolvency Act except that under that Act the presenta- 
tion of an insolvency petition on which the order of adjudication is made 
operates as a revocation of the authority and not the commission of an act 
of insolvency (/). 


(c) Nichols V. Nixey (1885) 29 Ch. D. 
1006. 

((/) Be Benzon (1914) 2 Cli. 08; Re 
Ouedalla (1905) 2 Ch. 331. 

(e) This definition appears to have been 
borrowed from sec. 260 of the 
Civil Procedure Code, 1882, now 
sec. 60 of the Civil Procedure 
Code, 1908. 

if) Re OUchrist (1886) 17 Q. B. D. 

621, 531; Re Mathieson (1927) 


1 Ch. 28.3. 

(g) Re Gilchrist (1886) 17 Q. B. I). 
521, 531. 

(^) Ah to the definition of ** property 
in the English Acts, see B. A. 
1883, s. 180, and B.A., 1914, s. 167. 
(») P.-t. 1. A.. B. 61. 

(j) Indian Contract Act, s. 202. 

(k) ISee Ex parte Snotvball (1872) L. B. 

7 Ch. App. 634. 

(0 Prov. I. A., 88. 28 (7), 66. 
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REPUTED OWNERSHIP. 

A.— Under Pre8iden€y«>towne Insolvency Act. 

Para-S43 543. Meaning of reputed ownership” [F.-t. I.A., s. 52 (2) 

(c)]. — ^We now proceed to consider what is known as the doctrine of reputed 
ownership. The doctrine of reputed ownership applies only in the case of 
traders. The enactment as to reputed ownership has for its object the 
protection of the general creditors of a trader against that false credit which 
might be acquired by his being sufiered to have the possession and power 
of disposition of property as his own, which does not really belong to 
him (a). The provision as to reputed ownership is contained in clause (c) of 
sec. 62 (2) of the Presidency-towns Insolvency Act. By that clause it is 
provided that goods which are at the commencement of the insolvency in the 
possession, order or disposition of the insolvent, in his trade or business by 
the consent and permission of the true owner, under such circumstances that 
he is the reputed owner thereof, are divisible among his creditors. The 
term goods’* in this context does not include things in action other than 
debts due or growing due to the insolvent in the course of his trade or 
business. This provision is known as the reputed ownership clause and 
also as the order and disposition clause. The object of the provision is 
to prevent traders from gaining a delusive credit by a false appearance of 
substance to mislead those who deal with them (6). 

It is not only goods of which the insolvent is the true owner at the 
commencement of the insolvency which vest in the Official Assignee, but also 
goods which belong to other people of which the insolvent is the apparent or 
reputed owner. Thus if a person buys goods from a trader and pays for 
them, but allows the goods to^emain in the possession of the seller, and the 
seller becomes insolvent, the goods will as a general rule pass to the Official 
Assignee and will be divisible amongst the creditors of the insolvent. The 
reason is that by allowing the goods to remain in the apparent ownership 
of the insolvent, the buyer places the insolvent in a position to obtain false 
credit by means of them. In such a case the buyer is the true owner of 
the goods, and the insolvent is the apparent or reputed owner thereof. The 
goods are said to be in the reputed ownership of the insolvent, or in his 
possession, order or disposition. Similarly if goods aze sent to a shop for 
sale, and the shopkeeper becomes insolvent, the goods will as a general 
rule pass to the Official Assignee. The reason is that “ if property be sent 
to a shop where goods are sold as the property of the shopkeeper, that 
property is placed in such a situation as, in the eyes of the world, would 


(a) HenUy, 269. 

(h) Ryall v. Motvlea (1750) 1 Ves, Sen. 


348, 372, 27 E. R. 1074. 
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fairly lead to the inference that it belongs to the possessor ” (c). The 
property being held out to the world as that of the shopkeeper it will be 
treated as his on his insolvency and be divisible among his creditors. 
By far the largest number of cases of reputed ownership arise in connection 
with mortgages of goods. Thus if a trader mortgages his goods, but 
continues in possession thereof with the consent of the mortgagee, and 
before the due date becomes insolvent, the goods will vest in the Official 
Assignee and the mortgagee will lose his security (d). Here the mortgagee 
is the true owner of the goods and the mortgagor is the apparent or 
reputed owner thereof. A person may be the reputed owner though he 
may have some beneficial interest in the goods, a mortgagor or a 
lessor. The effect of the reputed ownership clause is to transfer to the 
Official Assignee property which does not belong to the insolvent. It is to 
take one man’s property to pay another man’s debts. This is one of those 
cases in which the Official Assignee has a higher title than the insolvent 
himself would have had (see para. 58 above). The insolvent himself could 
not have claimed the goods at any time as his own, but the Official Assignee 
is entitled to claim them as the goods of the insolvent for the benefit of the 
general body of his creditors (c). Before proceeding further it may be as 
well to point out that under the Provincial Insolvency Act the doctrine of 
reputed ownership does not apply to goods which have been mortgaged or 
hypothecated by the insolvent, and this is the substantial point of difference 
between the two Acts. Where goods are mortgaged or hypothecated, the 
Receiver takes the goods subject to the mortgage or hypothscation 
(para. 579). 


544. History of reputed ownership clause.— 'Reputed ownership 
has been part of the bankruptcy law of England since 21 Jac. 1, c. 19, s. 11. It 
has been couched in various terms in the successive bankruptcy statutes (f), 
but the same principle has run through them all. The scope and object of 
the reputed ownership clause in the Statute of James I was thus explained 
by Lord Redesdale in Joy v. Campbell (g): “ That clause refers to chattels 
in the possession of the bankrupt in his order and (A) disposition, with the 
consent of the true owner ; that means where the possession, order and 
disposition is in a person who is not the true owner, to whom the 
goods did not properly belong, and who ought not to have them, 
but whom the owner permits, unconscientiously as the Act supposes, 
to have such order and disposition. The object was to prevent deceit by a 
trader from the visible possession of property to which he was not entitled ; 


(c) Hamilton v. BeU (1854) 10 Ex. 545, 

551, 156 E. R. 554, 558. 

(d) In re Ginger (1897) 2 Q. B. 461. 

(c) Taylor v. Eckersley (1877) 5 Ch. D, 
740, 745. 

(/) See 5 Geo. 4, o. 16, 8. 72; B.A.. 
1849, 8. 125;B.A., 1869,8. 15; 


B. A., 1883, B. 44 ; B. A., 1914, 
8. 38. 

(g) (1804) i Soh. A Lef. 328, 336. 

(h) The word “ and ” occurred in the 

Statute of James. In subsequent 
statutes the word or was 
substituted for *‘and*\ 


PtfM. 

543,544 



376 


LECTURE IX. 


Paras construction of the Act the nature of the possession has alreadv 

544,545 been considered and the words have been construed to mean possession 
of the goods of another with the consent of the true owner.” “ This does 
not mean,” as observed by the Court of Appeal in In re Watson (i), “ that 
he (the true owner) must have intended that false credit should be obtained 
by the bankrupt’s apparent possession of the goods, but it does at least 
mean that the true owner of the goods must have consented to a state of 
things from which he must have known, if he had considered the matter, 
that the inference of ownership by the bankrupt must (observe not might 
or might not) arise.” 

Lord Bedesdale’s exposition of the doctrine of reputed ownership has 
been approved and acted on in subsequent cases. In Ex parte Wingfidd {j), 
James, L.J., in dealing with the corresponding clause of the Bankruptcy Act, 
1869 [sec. 15 (5)], said : '' The section must be read as the similar provision 
in the bankruptcy statutes from the time of 21 James 1 has always been read 
with some attention to common sense. It has always been construed 
as meaning this, that if goods are in a man’s possession, order or disposition, 
under such circumstances as to enable him by means of them to obtain 
false credit then the owner of the goods who has permitted him to obtain 
that false credit is to sufier the penalty of losing his goods for the benefit 
of those who have given the credit.” If the true owner loses the goods by 
virtue of the reputed ownership clause, his only remedy is to prove in 
insolvency for the value of the goods like any other creditor of the 
insolvent (i). It is, of course, a strong measure to take one man’s property 
to pay another man’s debts. Hence the conditions laid down in the section 
must be strictly complied with. 

646. When reputed ownership clause applies.— The following 
conditions must be complied with before the Official Assignee can have any 
claim under the reputed ownership clause to property or to any interest in 
property which does not belong to the insolvent : — 

A. The property must be goods [para. 546]. “ Goods ” include trade 

debts [para. 548]. . 

B. The goods must be in the possession, order or disposition [paras. 

549-551] of thb^Jnsolvent in his trade or business [para. 547], 

at the commencement of the insolvency [paras. 552, 573]. 

C. They must be in the possession, order or disposition of the insol- 

vent under such circumstances that he is the reputed owner 

thereof [paras. 553-557]. 

D. The true owner must consent — 

(a) not only to the possession of the goods by the insolvent ; 

(b) but also to the possession thereof — 

(i) in the insolvent’s trade or business (ii) under such 
circumstances that the insolvent is the reputed owner 
of the goods [paras. 558-572.] 

(t) (1904) 2 K. B. 763, 767. (2) (o) ; In re Button (1907) 2 K. 

(j) (1879) 10 Gh. D. 691, 694. B. 180. 

(h) P.-t. 1. A., second proviao to s. 62 
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It follows from what is stated above that the reputed ownership clause 
does not apply if the true owner determines the possession or revokes his 
consent before the commencement of the insolvency, or even after its. com- 
mencement, provided he does so before the date of the order of adjudication 
and without notice of the presentation of any insolvency petition by or 
against the debtor. This subject is considered under head “ E ” on p. 402 
below [paras. 573-579]. 

The four conditions mentioned above may now be considered. 


A, — TJie jiroperty must he goods. 


546. Goods . — The reputed ownership clause applies only to goods (/). 
it does not apply to immovable property (m) or to any interest in such pro- 
perty (w). The reason ii that immovable property is held not by possession 
but by title (o). It is otherwise in the case of personal property, for the 
possession of personal property is generally the title on which the world 
relies ('p), A man does not get credit merely from the possession of land 
but from the interest which he has in it, while he may obtain credit from the 
bare possession of goods (q). Nor does the doctrine apply to fixtures, that 
is chattels annexed to the freehold for the improvement thereof (r). The 
fact that as between landlord and tenant such fixtures would be removable 


by the tenant makes no difference (s). These therefore do not pass to the 
Official Assignee on the insolvency of the person in possession thereof. On 
the other hand, articles slightly annexed by a shopkeeper to the premises of 
which he is the tenant for the more efficient use thereof, and not for the 


improvement of the freehold, retain their character of chattels and vest 
in the Official Assignee on his insolvency (t). Growing crops, it would seem, 
(/) The word “goods ” is defined in 


tho B. A., 1883, s. 168, and the 
B. A., 1914, 8. 167, as including 
all chattels personal. There is no 
definition of “goods” in the 
Indian Insolvency Acts. In s. 76 
of the Indian Contract Act, 1872, 
tho term “ goods ” is defined as 
including every kind of movable 
property. 

(wi) For the definition of “ immovable 
property ”, see the General 
Clauses Act, 1897, s. 3 (26). For 
the definition of ” movable pro- 
perty ”, see 8. 3 (34) of that Act. 

(n) Ryall v. RowUa (1760) 1 Ves. Sen. 

348, 27 E. R. 1074. 

(o) HUrn v. Mill (1806) 13 Ves. 114, 

122, 33 E. R. 237, 240. 

(p) Gordon v. The East India Company 

(1797) 7 T. R. 228, 234, 101 E. R. 
946, 960. 

(q) Roe V. OaUiers (1787) 2 T. R 133, 

141, 100 E. R. 72, 76. | 


(r) Horn v. Baker (1808) 9 East. 216, 
103 E. R. 666; Macleod v. 
Kikabhoy (1901) 26 Bom. 669 
[fixtures annexed to a Hour mill]. 
See on this subject 2 Smithes 
L. C., 11th ed., p. 232. 

(«) Macleod v. Kikabhoy (1901) 26 
Bom. 669. 

(t) Harwich v. Symond (1914) 110 L. T. 
1016 ; Macleod v. KikaJbhoy (1901) 
26 Bom. 669. The reputed 
ownership clause is to be read in 
conjunction with and as qualified 
by 8. 62 of the Piesidenoy-towns 
Insolvency Act. Therefore, if 
land and personal chattels are 
leased together at one entire rent, 
and the trustee in bankruptcy 
disclaims the lease, be cannot 
claim tho chattels under the 
doctrine of reputed ownership ; 
Ex parte Alien (1882) 20 Ch. 
D. 341. 


Paras. 

545,546 
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Paras. goods within the meaning of this section (u). Nor is an equity of 

S46| 547 redemption (v). But “ goods ”, it seems, would include money. 

B. — The goods must he in the possession of the insolvent 
in his trade or business. 

547* “ In his trade or business.” — The doctrine of reputed ownership 
as stated above, applies only to goods. But it does not extend to all kinds 
of goods. It extends only to such goods as are in the possession, order or 
disposition of the insolvent “ in his trade or business.” The words “ in his 
trade or business ” did not occur in the Indian Insolvency Act, 1848 (w ) ; 
nor did they occur in any of the English Bankruptcy statutes before the 
Bankruptcy Act, 1883. The result was that all goods, whether they were in 
the possession of the insolvent in his trade or not, passed to the Official 
Assignee under the reputed ownership clause. Under the present Act only 
such goods as are in the possession of the insolvent in his trade or business 
pass to the Official Assignee. Goods not used for purposes of the insolvent’s 
trade or business do not pass to the Official Assignee. Thus household 
furniture at the private residence of a trader which under the old law passed 
to the Official Assignee under the reputed ownership clause will no longer 
pass to him. So if a silk mercer were to hire a yacht for his amusement, 
the yacht cannot be said to be in his possession in his trade as a silk mercer, 
and it will not pass on his insolvency to the Official Assignee (a;). In Ex parte 
Lovering (y), it was held by the Court of Appeal that pictures in the warehouse 
and counting house of a firm of woollen manufacturers cannot be said to be 
in the possession of the firm in the firm’s trade or business. In that case 
Baggalay, L.J., said : The question on which I have felt some little 
doubt is, whether inasmuch as the pictures were kept in the warehouse 
or in the counting house of the firm, they must not be taken to have been in 
the reputed ownership of the firm. 1 think there would have been a great deal 
in that argument if, instead, of pictures, the articles in question had been 
ready-made coats or something else connected in some way with the business 
of the firm. It might well have been thought by the creditors that the 
firm were dealing in ready-made coats as well as in woollen goods not made 
up. But pictures had no connection whatever with the business of the 
firm and I can see nothing to show that they were ever treated as the 

property of the firm. There was nothing to give colour to the idea that the 

pictures were the property of the firm.” In the same case Bindley, L.J., 
observed : “ Whatever might have been the case if the firm had been picture 
dealers, it seems to me idle under the circumstances to say that these pictures 
were in the order and disposition of the firm.” 

(it) See Cooper v. Woolfitt (1857)26 (w) See 1. 1. A., 1848. b. 23. 

L. J. £x. 310. {x) In re Jenkineon (1885) 15 Q. B. D. 

(v) Official AaaignUt Madras v. Valliappa 441, 444. 

Ch^i (1922) 45 Mad. 238, 243-244, (y) (1883) 24 Ch. D. 31. 

60 1. C. 968, (’22) A. M. 144. 
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In Colonial Bank v. Whinney {z), the question arose as to the mean- 
ing of the words in his trade or business ” as used in sec. 44 of 
the Bankruptcy Act, 1883. Cotton, L.J., observed that the true con- 
etruction was that the goods must be in the bankrupt’s possession 
/‘for the purposes of, or purposes connected with, his trade or busi- 
ness.” In the same case Lindley, L.J., construed the words as meaning 
^‘not merely visibly employed in his trade or business, but acquired 
for the purposes of the business and used for those purposes.’* The 
actual decision of the Court of Appeal in Colonial Bank v. Whinney was 
reversed by the House of Lords (a), but on grounds which do not affect 
the interpretation put upon the words “ in his trade or business ” by the 
Lords Justices. Following that interpretation it was held in Sharman v. 
Mason (h) that stands used in the business of a mantle-maker for the purpose 
of showing off to advantage the mantles in the shop were goods in his 
possession, order or disposition, in his trade or business, it being proved 
that the stands were in his possession by the consent and permission of the 
true owner, and that on the insolvency of the mantle-maker they passed 
to the trustee in bankruptcy. It was contended in that case that the stands 
could not be said to be within the possession, order or disposition of the 
bankrupt as the bankrupt could not have sold them or otherwise obtained 
credit upon them in the course of his trade or business. But this contention 
was overruled, and it was held that all goods which might be held to have 
sufficient importance to enter into the value of a trade or business in the 
mind of an intending lender would fall within the reputed ownership clause. 
In Sharman v. Mason the true owner had lent his goods for use to a 
trader. 

In Be Watson & Co, (c), the bankrupts carried on business as bankers 
and East India Agents, and in connection with that business they fitted 
up a part of the premises with show cases and invited a number of whole- 
sale houses to send them sample goods for exhibition in the show cases with 
a view to the customers of the bankrupts ordering goods from the samples. 
Pursuant to their invitation Messrs. Aitkin Brothers, a wholesale firm of 
silversmiths and electro-platers, sent electro-plated goods to the bankrupts 
to be exhibited in their show cases as samples. The goods were to remain 
in the show cases at the risk of Messrs. Aitkin Brothers. The usual practice 
of the bankrupts was to introduce their customer to Messrs. Aitkin Brothers 
who supplied him from their warehouse with goods corresponding to the 
samples, but in cases of urgency the bankrii})ts sold the samples themselves. 
The question arose whether on the bankruptcy of the bankrupts the goods 
were in their reputed ownership so as to pass to the trustee in bankruptcy. 
It was held that they were not, the ground of the decision being that Messrs. 

(z) (1885) 30 Ch. D. 261, at p. 274. I (6) (1880) 2 Q. B. 670. 

(a) (1886) 11 App. Cas. 426. i (e) (1004) 2 K. B. 753. 


Para. 547 



380 


LECTURE IX. 


Para. 547 Aitkin Brotheiys never consented to such a possession of the goods as would 
carry reputed ownership with it. It was contended on behalf of the trustee 
in bankruptcy that in fact the bankrupts dealt with the goods in their trade 
or business in such a fashion that customers could not but presume that 
the goods were dealt with by them at their unfettered order and dis])osition. 
It was held that the case was not one as to which it could be said that 
the true owners of the goods by their unconscientious conduct or laches 
had acquiesced in the bankrupts so dealing with the goods as to hold them- 
selves out as the owners of the goods or induce customers to presume such 
ownership. 


It is not enough that goods are sometimes employed in business. That 
must be their primary use. Thus where a pleasure car adapted to private 
use is sold under a hire-purchase agreement for private use but is occasionally 
used by the buyer without the knowledge of the seller for business purposes, 
the car cannot be said to be in the reputed ownership of the buyer in his 
trade or business.” The car was not acquired for the purposes of business 
nor was it used primarily for business (d). On the other hand a car (e), or a 
motor lorry (el), acquired and used for the purposes of business would be 
“ goods ” in the possession of the insolvent “ in his trade or business 


“ Business — Nice questions sometimes arise as to the meaning 
of the word business ”. There is no definition of the words “ trade or 
business ” (/) either in the English or the Indian Acts. The term “ business ” 
has a more extensive signification than trade ”. Thus farming is a 
“ business ” though not a “ trade ” (g), A lodging-house keeper has been 
held to carry on a business,” though he does not provide the lodgers with 
board (^). A person who being the owner of various hotels successively 
transfers them to companies in consideration of shares and becomes the 
managing director thereof, carries on “ business ” within the meaning of 
this section (i). The “ bu^ness ” must be carried on with a view to profit 
as a means of livelihood ; it is not sufficient that a profit is made if 
the primary object was pleasure. Thus a person who occupies a residential 
property and engages in farming and market-gardening for his pleasure, 
and makes a profit by a sale of the surplus produce after supplying his house- 
hold, is not carrying on a “ trade or business ” within the meaning of this 
section (jf). 


{d) Lamb v. Wright (1924) 1 K. B. 857, 
865-866. 

{e) In the matter of N, W, Nasae (1924) 
2 Rang. 154, 83 I. C. 546, (’24) 
A. R. 297. 

(el) Oordhandae v. Official Assignee (1929) 
117 I.C. 158, (’29) A.S. 167. 

(/) The words used in the Bankruptcy 
Act, 1869, 8. 15, were ”in the 
possession, order or disposition 
of the bankrupt, being a trader 


The Act also contained a definition 
of “ trader ”. 

(p) Harris v. Amery (1865) N. R. 1 C. P. 
148, at p. 154; Wheatley v. 
SmiOiera (1906) 2 K. B. 321, 322. 
(A) i2e£ramson(1888)67L.T.600. 

(f) Be Clark (1914) 3 K. B. 1095, a case 
under s. 12 of the Bankruptcy 
and Deeds of Arrangement Act, 
1913. 

(j) Be WaUis (1885) 14 Q. B. D. 950. 
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548. Things in action and tarade debts.— Tbe -woid “ gpods ” does p*ra. 

not include things in action other than debts due or growing due to the 
insolvent in the course of his trade or business. A thing in action is defined 
as *‘a thing of which the man has not the possession or actual enjoyment 
but has a right to demand by action or other proceeding ” (I). Trade debts 
are the only things in action which i^ass under the reputed ownership 
clause. Where a trade debt due to an insolvent has not been assigned 
by him prior to his insolvency, he remains the sole owner thereof, and it 
will pass on his insolvency to the Official Assignee, not under the reputed 
ownership clause, but as property belonging to the insolvent. It is only 
when the insolvent has assigned a trade debt to a third person, e,g,, by 
way of security for a debt, that the question of reputed ownership arises. 

In such a case if the assignee gives notice of the assignment to the insolvent’s 
debtor, the assignee is the sole owner of that debt, and he is entitled to 
payment if the assignor becomes insolvent. If no notice is given, the 
assignee is the true owner and the insolvent is the reputed owner of the 
debt, and.the debt will pass to the Official Assignee. 

Prior to the Bankruptey Act, 1869, there was no seimrate provision 
as to things in action. It was, however, held that the words goods 
and chattels ” included things in action and that they passed to the trustee 
in bankruptcy as much as goods and chattels {m). Thus shares in (‘om- 
panies, stock in public funds, policies of insurance, annuities, etc., were 
all held to come within the expression “ goods and chattels ” and to 

be subject to the doctrine of reputed ownership. The Act of 1869 first 

confined the operation of the doctrine to a particular class of things in 
action, namely, “ debts due or growing due to the insolvent in the course 
of his trade or hmimssJ' Since that enactment the only things in action 
subject to that doctrine are trade debts, ordinarily termed a trader’s book 
debts. All other things in action such as shares (n), company debentures (o), 
policies of life assurance (p), the share of a partner in an ordinary 
partnership (q), stock in public funds and annuities, are excepted from the 
operation of the doctrine of reputed ownership. In Colonial Bank v. 
Whinney (r), Lord Fitzgerald said : “ It seems to me, on a careful 

examination of the section and proviso, that the intention of the 

legislature was to narrow very much the ‘order and disposition’ 
clause so as to confine it to such goods as might be in the order and 
disposition of the bankrupt ‘ in his trade or business ’ and, save in 

(/) Wharton’s Law Lexicon, 11th ed., (1885) 15 Q. B. D. 441 ; Lalit v. 

p. 169. As to definition of Haridaa (1916) 24 0. L. J. 335, 

actionable claim, see Transfer of 37 I. C. 707. 

Property Act, 1882, s. 3. (o) Re Pryce (1877) 4 Ch. D. 685. 

(m) RyaU v. Howies (1749) 1 Ves. Sen. (p) Ex parte Ibhetson (1878) 8 Ch. D. 

348, 371, 27 £. R. 1074, 1088. 519. 

(n) C(donial Bank v. Whinney (1886) (q) Re Bainhridge (1878) 8 Ch. D. 218. 

11 App. Cas. 426 ; Re Jenkinson (r) (1886) 11 App. Gas. 426, 446. 





LECTURE IX 


. 8S2 

Ptfa«54B ‘debts due to the bankrupt in the course of his trade or 

business to exclude all those incorporeal rights which are not visible 
or tangible or capable of manual delivery or of actual enjoyment 
in possession, in its ordinary sense, and which, if denied, can be enforced 
only by action or suit.” 

The expression “ debts due ” mean debts presently payable. The 
expression “ debts growing due ” mean debts not presently payable. These 
two expressions taken together comprise all book debts of a trader whether 
the actual time for pa 3 mient has arrived or not, but they do not include 
contingent claims. Thus where goods were pledged with bankers up to 
seventy per cent, of their value, it was held that the remaining margin of 
30 per cent, for which the bankers had given ‘‘ marginal-notes ” was not a 
“ debt due ” within the meaning of the section (s). Instalments under a 
hire and purchase agreement accruing due at the commencement of the 
insolvency of the hirer are debts “ growing due ” (t). A trade debt remains 
a “ debt ” notwithstanding that judgment is obtained on it (w). 

The reputed ownership clause does not include all debts which may 
happen to be due to the insolvent during the period of his trading. It applies 
only to debts due to the insolvent in the course of his trade or business. 
The debt therefore must be one connected with his trade or business (v), 
A debt not connected with his trade or business is outside the scope of this 
section. The reason why this clause is confined to trade debts and excludes 
other debts is that trade debts form a most important part of a trader’s 
assets, and a trader is more likely to obtain credit in his business on the 
faith of trade debts than on the faith of debts other than trade debts (w). 
Thus a trader may invest his money in debentures or shares of a joint-stock 
company. Such a debenture or share is a debt due to him by the company, 
but it is no more than an investment. It is not a debt due or growing due 
to him in the course of his trade or business. If he, therefore, assigns the 
debentures or share certificates to a creditor, the debentures or certificates 
will not pass to the Ofiicial Assignee. If it were otherwise, every investment 
made by a man engaged in a trade would be a debt due to him in the course of 
Lis trade. Such, however, was never the intention of the legislature (x). What 
then is a debt due to an insolvent “ in the course of his trade or business) ” ? The 
price of goods due to a trader who deals in such goods, hire due to a trader 
for furniture let out by him, money due to a stock-broker from his constituent, 
freight due to the owners of a ship under a charter-party, are instances of 
debts due to a person in the course of his trade or business. These, if 

(tf) Ex parte Kemp (1874) L.R. 9 Ch. App. Be Jenkin8on(lSS&) 16 Q.B.D. 441. 

383, a case under the Bankruptcy (u?) Ex parte Kemp (1874) L. R. 9 Gh. 

Act, 1869, 8. 15. 383, 389 ; Be Wethered (1926) 1 

(0 Ex parte Bawlings (1888) 60 L. T. Ch. 167, at pp. 174-175. 

156. (a;) (1877) 4 Ch. D. 685, 688, supra; 

(u) Be WeBiered (1926) ) Ch. 167. (1885) 15 Q. B. D. 441, 445, 

(v) Be Pryce (1877) 4 Ch. D. 685; supra. 
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transferred by him, pass on his insolvency to the Official Assignee, if no Paras. 

notice of transfer is given by the transferee ” to the person who owes the 548 ^ 549 

debt to the insolvent. The transferee of the debt is the true owner thereof, 

and if he omits to give notice of the transfer to the insolvent’s debtor, it 

is regarded as conclusive evidence of his consent to the debt remaining in 

the reputed ownership of the insolvent. Thus where a person, having 

contracted to supply meat to a lunatic asylum, to be paid for within a 

certain time after delivery of the meat, being unable to carry out the contract, 

assigned the contract to a butcher who delivered his own meat, but in the 

name of the contractor, the governing body of the asylum having no notice 

of the assignment, and the contractor afterwards became bankrupt, it was 

held that the butcher having failed to give notice of the assignment to 

the governing body of the asylum the price of meat due from the asylum 

to the contractor was a debt in the reputed ownership of the bankrupt, and 

that the trustee in bankruptcy, and not the butcher, was entitled to it. 

Had the butcher given notice of the assignment of the contract to the 
governing body of the asylum, it would have prevented the debt from 
being within the operation of the reputed ownership clause {z). 

549. Goods must be in the possession, order or disposition of 
the insolvent. — Goods of which the insolvent is not the real owner — and 
these are the goods we are now dealing with — ^may not be in the actual 
possession of the insolvent at the commencement of the insolvency. They 
may be in the hands of his servant or in the hands of a warehouse-keeper 
or a carrier on his behalf ; or they may be in the hands of a pawnee 
from him ; or they may be in the custody of law as where they are seized 
by the sheriff under an execution issued against the insolvent, or are 
seized under a distress for rent, or are taken possession of by a receiver 
appointed by the Court. In all these cases the question arises whether the 
goods can be claimed by the Official Assignee. It is clear that unless they be 
deemed to be in the possession, order or disposition of the insolvent, they 
cannot pass to the Official Assignee. 

It is not necessary for the application of the doctrine of reputed 
ownership that the goods should be on the insolvent’s premises or in his 
actual possession ; constructive possession is sufficient. Thus goods in the 
possession of a servant of the insolvent (a) or of a warehouse-keeper (6) or 
carrier (c) on his behalf, or of one who has hired them from the insolvent (d), 
are in the possession of the insolvent. In all these cases the goods are held 
by the person in whose hands they are subject to the order and disposition 
of the insolvent ; they cannot be delivered to any other order than his. 

{z) Cooke V. Hemming (1868) L. B. 3 (6) Knowles v. Horsfall (1821) 6 B. & 

C. P. 334 ; Worth v. Oumey (1861) A. 134, 106 E. R. 1142. 

IJ. & H. 509, 70 £. R. 847. (c) Hervey v. Liddiard (1815) 1 Stark. 

(a) Jackson v. Irwin (1809) 2 Gamp. 123, 171 £. R. 421. 

48, 170 E. R. 1077; Ex parte (d) Hornsby v. Miller (1858) 28 L. J. 

BoUani (1871) 24 L. T. 335. Q. B. 99 
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Parap 549 . Pledge of goods held by reputed omer . — ^What isthd position if the goods 

held by the insolvent as reputed owner have been pledged by him and they 
are in the possession of the pawnee at the commencement of the insolvency ? 
Upon this point there is a conflict of authority. In two English cases it 
was held that the possesion of the pawnee is not the possession of the 
bankrupt. The ground of the d^ision was that the bankrupt cpuld not 
have obtained possession of the goods from the pawnee without repaying to 
him the money that he had advanced (e). In£a? parte .(/), . however, it 
was held that goods in the possession of a pawnee are in the order and 
disposition of the bankrupt, and consequently, pass to the trustee. The 
reason given was that the pledge by the bankrupt was wrongful as against 
the true owner, and it did not therefore entitle the pawnpe to retain the 
goods. Ex parte Boy is not likely to be Mowed in India \g). 


(a) ^ buys cotton from and pays the price to B, The goods are left with 
B who pledges them with C, 0 sells the goods as pawnee and there remains a 
surplus in his hands after he has paid himself the amount of the loan made by him to B, 
B afterwards becomes bankrupt, and the surplus is claimed both by if, the purchaser 
of the goods, and the trustee in bankruptcy of B, the vendor. HM, that the goods 
were not in the possession, order or disposition of the bankrupt, and that and not the 
trustee, wap entitled to the surplus : Orbing v. Ctarh (1825) 4 B.& C. 316, 107 E.B. 1077. 

(b) A father makes a gift of a plate to his son. The plate is then put into a chest 
and the key is given to the son. The son leaves the chest with the father who sends 
it to his bankers for safe custody. Whilst the chest is in charge of the bankers, the father 
consents to the bankers having a li^n on it for the amount of his overdrawn account. 
The father afterwards becomes bankrupt, and the trustee in ban]sruptoy takes possession 
of the chest from the bankers. The son then claims the chest from the trustee. Beld, 
that the chest was not in the possession, order or disposition of the father, and the son» 
and not the trustee, was entitled to it : Wehh Y. Whinnty (1868) 18 L.T. 523. 

Contra : — 

(c) The owner of certain Worses delivers them to a horse-dealer for sale. The 
dealer sells a pair to B, who buys them from him believing him to be the owner and pays 
the price to him. B finds the horses not according to warranty, and returns them. 
Thereafter the dealer sends to B another pair which is no better than, the first. It is then 
arranged between the dealer and B that B should use the second pair of horses until the 
dealer supplies him with a better pair, and that until then B should have a lien upon 
the horses. The dealer afterwards becomes bankrupt, and the trustee in bankruptcy 
claims the horses from B, no claim having been made by the owner. Hetd, that the 
horses were in the bankrupt's order and disposition, and that B was not entitled to 
retain them and enforce the lien on them as against the trustee in bankruptcy : Ex 
parte Boy (1877) 7 Ch. D. 70. 


(e) Greening V, Clark (1825) 4 B. &; G. 
316, 107 E. R. 1077; Webb v. 
Whinney (1868) 18 L. T. 523. 
These cases were cited with 
approval in Official Assignee, 


. Madras v. VaUiappa Chetti (1922) 
45 Mad. 238, 242, 69 I. G. 968 
(*22) A. M. 144. 

(/) (1875) 7 Gh. D. 70. • 

Ig) See preceding fopt-note. 
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Receiver of goods held by reputed otener, — As to goods in the custody of Piura. 
law, it is well established that goods seized under a distress for rent (A), as 
well as goods taken possession of by a receiver appointed by the Court 
prior to insolvency (i), are not goods in the order and disposition of the 
insolvent, and do not pass to the Official Assignee. 

Ittustration. 

A sues B for specific performance of an agreement whereby B undertook to 
give a bill of sale of his goods to A, and obtains tho appointment of a receiver who takes 
possession of the goods. B is adjudicated an insolvent the next day. The goods having 
been taken possession of by the receiver ceased to be in the order and disposition of the 
insolvent ; therefore, A*s title will prevail over that of the Official Assignee ; Tayhr 
V. EchersUy (1877) 5 Ch. D. 740 ; Nedungadi Bank Ltd. v. Official Assignee of 
Madras ('29) A. M. 184. 

Seizure by sheriff of goods held by reputed owner . — There is a divergence 
of opinion as to goods attached and seized by the sheriff under an 
execution against the insolvent. In two cases it was held that such goods 
were not in the order and disposition of the insolvent, and did not pass to the 
trustee (j). In a later case, however, it was held that they were in his 
order and disposition and passed to the trustee, the ground of the decision 
being that the sheriff’s possession being wrongful as against the true owner, 
it could not be taken to have disturbed the possession of the bankrupt (A)* 

Illustration. 


The proprietor of a newspaper mortgages the typ'es and plant in his printing 
press to M, The types and plant are subsequent! y seized by the sheriff under an execution 
taken out against the owner of the newspaper by another creditor of his. M demands 
possession of the goods from the sheriff, but the sheriff refuses to deliver possession. 
The owner of the newspaper is afterwards adjudged bankrupt. In a contest between 
,M and the trustee in bankruptcy it was held that seizure by the sheriff took the goods 
out of the possession of the bankrupt and that j!tf’s title prevailed over thi^t of the trustee : 
Ex parte Foss (1868) 2 De G. & J. 230, 44 E.R. 977, following Fletcher v. ifqnntn^(1844) 
12 M. & W. 671, 162 £. R. 1326. The contrary view was taken in Ex parte Edey 
(1876)L.R. 19Eq.264. 

The principle of the decisions in Fletcher v. Manning and Ex parte 
Ross was followed in a Calcutta case (Q, where it was held that the attachment 
of goods in execution of a decree against the mortgagor took the goods put 
of the possession of the mortgagor, and that the mortgagee was entitled to 
the benefit of that circumstance. Referring to the conflict of decisions in 
England, Wilson, J., said : “ But the only ground suggested in [Ex parte 


(h) Sacher v. Chidley (lfi65) 11 Jur. 
N.S.654. 

(t) Taylor V. Eckersley (1877) 6 Ch. D. 
14ft.\NedungadiBank,lAd., v.Offidal 
Assignee^ Madras (1029) 62 Mad: 
938, 118 1.G.70,(’29) A. M. 184. 

(j) Fletcher v. Manning (1844) 12 M. A 
W. 671, 162 E. R. 1326; Ex 
parte Foss (1868) 2 De. G. A J. 


230, 44 E. R. 977, where the true 
owner had, before bankruptcy, 
demanded possession from the 
sheriff. 

(k) Ex parte Edey (1876) L. R. 19 Eq. 

264. 

(l) In^the matter of B. Brown (1886) 12 

Cal. 629, 641. 
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Paras, loi* raying that an actual seizure by the sheriff does not put an end 

549. S50 to the reputed ownership is that the sheriff is in such a case a mere wrong- 
doer ; his only authority being to seize the seizable goods of the judgment- 
debtor, and goods under mortgage, in which his interest is only equitable, 
not being liable to seizure under a fieri facias. In this country there is no 
distinction between legal and equitable titles for the purpose of execution, 
and the officer executing process by seizure is not a mere wrong-doer in a 
case like the present. The considerations therefore upon which it has been 
thought in England that seizure by the sheriff does not take the goods out 
of the order and disposition of the judgment-debtor, do not seem to apply 
in this country. Upon this point, however, it is not necessary to give any 
actual decision.” 

550. Sole possession essential. — In order to bring goods within 
the reputed ownership clause, they must be in the sole possession and sole 
reputed ownership of the bankrupt. The clause does not extend to case.s 
in which the bankrupt and other persons who are not bankrupt are jointly 
in possession of goods and of which he and those persons are jointly reputed 
owners. Therefore where two partners, one of whom is a minor, commit 
an act of bankruptcy and the adult partner is adjudged bankrupt, the minor 
not being capable of being ad judged bankrupt, goods which are in the joint 
possession of both of them as reputed owners do not pass to the trustee 
in bankruptcy. It was so held in Ex parte Dorman (m), where the partner- 
ship carried on the business of printers, and the goods consisted of machinery, 
plant and types which were let to the firm along with the premises in 
which the partnership business was carried on and the landlord claimed the 
goods as his. Hellish, L.J., in upholding the landlord’s claim, said : 
** We are of opinion that the clause, according to its true construction^ 
is confined to cases where the bankrupt is in the sole possession of goods 
as the sole reputed owner. It is obvious that if the clause was held to 
apply to every case where gpods, with the permission of the true owner, are 
left in the possession of a bankrupt jointly with others as reputed owners, 
great injustice would be done in every case in which goods are left in the 
possession of a firm one of whose members becomes bankrupt. It surely 
never could have been intended that if goods are left by the true owner in 
the possession of the firm of A. and £., of whom A becomes bankrupt, but 
B remains solvent, that the goods should become the property of A divisible 
among his creditors. Cases have happened in which one member of a most 
wealthy and solvent firm has, from his private extravagance, become 
bankrupt, and surely it would be absurd that all persons who had trusted 
the firm with the possession of their goods should be deprived of 
their property. Then, does it make any difference that in this particular 


(m) (1872) L. R. 8 Gh. ikpp. 51 ; Be Bainbridge (1878) 8 Gh. D 218, 223. 
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case the person who was in possession of the goods with the bankrupt as Paras* 
reputed owners was an infant ? We think it makes no difference. The SSO 9 551 
fact of Clench being an infant did not prevent him from being in possession 
of the goods jointly with Lake, nor from being one of the reputed owners of 
the goods. The lease to him was not void, but only voidable, and Lake, 
having knowingly entered into a contract of partnership with an infant, 
could not deprive him of his rights as a partner.” 


In Ex parte Dorman, cited above, one of the partners was a minor, and 
that was the reason why he could not be adjudged bankrupt. The principle, 
however, of that decision applies whatever may be the reason why one of the 
partners cannot be adjudged bankrupt. It was applied in a Calcutta case(/e), 
where it was held that where goods are mortgaged by a firm consisting of 
two partners one of whom is adjudged insolvent, while the other being in 
England could not be so adjudged, the title of the mortgagee prevails over 
that of the Official Assignee. But it was not applied in Re Hill (0) 
which was an earlier Calcutta case. There a firm consisting of Hill and 
another mortgaged the stock in trade to secure a partnership debt. The 
otlier partner subsequently sold his share to one Hogan. Hogan was a 
Government officer, and it was arranged that the fact of his being a partner 
should be concealed and that he should remain a dormant partner. While 
Hogan was in England, Hill filed his petition in insolvency. It was held 
that Hogan being a dormant partner and the fact of his being a partner 
having been deliberately concealed, the goods were in the possession, order 
and disposition of Hill and that the title of the Official Assignee prevailed 
over that of the mortgagee. This decision, it is submitted, is erroneous. 
It is inconsistent with the principle of the decision in Ex parte Dorman, 
It is also inconsistent with the principle of the decision in Reynolds v. 
Bowley (p), where it was held that where a firm consists of a dormant partner 
and an ostensible partner who carries on the business as his own and in his 
own name, on the bankruptcy of the ostensible partner the share of the 
dormant partner in the partnership assets docs not vest in the trustee in 
bankruptcy. The motive which actuates a person entering a firm to 
become a dormant partner cannot make any difference. 


551. Mortgage by insolvent— -The goods must be in the 
possession, order or disposition of the insolvent. Where goods are 
mortgaged, but the keys of the godown containing the goods are under 
the agreement to remain with the mortgagor during business hours, 
the mortgagee having the custody of the keys only at night, the 
goods are in the order and disposition of the mortgagor, and 
they will pass to the Official Assignee on his insolvency (j). Where 


(n) In the matter 0 Morgan (1881) 6 
Cal. 633. 

( 0 ) (1881} 9 Cal. 636, note. 


(p) (1867) L. R. 2 Q. B. 474. 

(fj) Re Shamsuddin Saheb (1912) 22 
Mad. L. J. 441, 15 I. C. 371. 
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Parat. ^ trader obtained an advance under an agreement that he should 
deliver to the lender the next day goods of an equivalent value l 3 dng in his 
godown to secure the loan, and they both put their own locks on the door 
of the godown, and the borrower absconded the same night, it was held that 
the goods were not in the possession, order or disposition of the borrower 
and that the lender and not the Official Assignee was entitled to the goods (r). 
Goods covered by a railway receipt pledged by the owner to secure an advance 
against them are not within the possession, order or disposition of the 
pledgor, and the pledgee, and not the Official Assignee, is entitled to obtain 
possession of the goods from the railway company on the insolvency of the 
pledgor (s). See para. 662 below, “secured creditors.’’ 

552. At the commencement of the insolvency.— The doctrine of 
reputed ownership applies only to goods in the possession, order or disposition 
of the insolvent “ at the commencement of the insolvency ” {t). If the 
insolvent has ceased to carry on his trade or business at that date, the 
present clause will not apply. It is a question of intention to be decided 
on the evidence, whether the insolvent has permanently ceased to trade or 
carry on his business, or has temporarily discontinued his trade or business 
with the intention of resuming it. In the latter case he is still carrying 
on a trade or business within the meaning of the section (u). Goods 
which first come into the possession of the insolvent as ostensible owner after 
the commencement of the insolvency cannot pass to the Official Assignee 
under the reputed ownership clause (v). 


C. — The possession, order or disposition of the insolvent mmt 
he ‘‘ under such circumstances that he is the reputed 
owner '' of the goods. 

553. Circumstances giving rise to reputed ownership.— It is 

necessary, in order that the clause should apply, that the goods should be 
in the possession, order or disposition, of the insolvent “ under such 
circumstances that he is the reputed owner thereof.” Thus where the 
bankrupts were agents for sale, and they described themselves upon a 
brass plate affixed at their place of business as merchants and manufacturers’ 
agents,” it was held that the creditors of the bankrupts had notice of 
the agency sufficient to exclude the operation of the reputed ownership 
clause (w). It is not sufficient if they describe themselves as such 


(r) In the maiter of Bungaeedhur Khettry 

(1877) 2 Cal. 359. 

(s) Fakeerappa v. Thippanna (1915) 

38 Mad. 664. 30 1. C. 950. 

(t) As to when inBolvency shall be 

deemed to have commenced, see 
P.-t. I. A., 8. 51, and Prov. I. A., 
8. 28 (7). 

(u) See Ex parte Salaman (1882) 21 Ch. 
B. 394, a case under 8. 6 of the 


Bankruptcy Act, 1869. 

(v) See Zryon V. IVeZtfon (1824) 2 Bing. 

334, 130 E. R. 334. 

(w) Ex parte Bright (1879) 10 Ch. B. 

566. See also Ex parte Wingfield 
(1879) 10 Ch. B. 591, 594, 
James, L. J. ; Ex parte Watkins 
(1873) L. B. 8 Ch. App. 520, 530, 
per Lord Selbome, L. C. 



EEPUTBIX PW^IBRSHIP. 389 

merely upon letters or invoices used, by them, though it is an element 10.. 
which cannot be left out of consideration in dealing with the question of 
reputed ownership {x). 

The most authoritative pronouncement on the subject of reputed 
ownership is that of Lord Selborne in Ex parte Wathm (y). The bankrupts 
in that case carried bn business in Liverpool as wine and spirit merchants. 

Prior to their bankruptcy they had sold certain butts of whisky that were 
then lying in their bonded warehouse to one Watkins. The go^ were left 
there iot the convenience of the purchaser, to. whom the vendors had given 
a delivery warrant in which they stated that they held the goods to his 
order as warehousemen. The vendors did not carry on business as ware- 
housemen, but it was proved to be the usual custom of the wine and spirit 
trade in Liverpool for goods sold in bond to remain in the possession or under 
the control of the vendors, in their bonded warehouse, in which they were 
at the time of sale, until they were required by the purchaser for use. While 
the butts were still lying in the warehouse, the vendors were adjudged 
bankrupt. It was held that the existence of a custom of this nature, 
shown to be well known among persons concerned in the wine and spirit 
trade, excluded the doctrine of reputed ownership, and that the goods did 
not pass to the trustee in bankruptcy. In that case Lord Selborne said : 

** The principle of the law on this subject is well expressed in the preamble 
of the statute (21 Jac. 1, c. 19, s. 10), to which reference has been 
made in the argument and which particularly contemplates the case of 
persons selling goods and permitted to remain in possession of them, so that 
they can obtain credit as if the ownership had not been changed. That being 
the principle, two things are necessary to bring any case within it. First, 
that there should be what is called the prder and disposition of the property ; 
and secondly, that there should be in point of fact, reputed ownership aris> 
ing from the circumstances. There is no inflexible rule of law that because 
a man who was once the owner of goods and has sold them remains in 
possession of them he must therefore be held to be the reputed owner. The 
statute does not say that. If he remains in possession with the reputation 
of ownership, and in those circumstances which create a reputation of 
ownership, then the property will pass to his assignee ; but it is always a 
question of fact whether or no the circumstances are such as to create that 
reputation. 

What, then, are the principles applicable to the determination of that 
question 1 Much of the argument seems to me to have proceeded on a 
fallacious application of the expressions * knowledge of the world ’ and 

(z) Re Watson dt Co. (1904) 2 K. B. 

763,768. 

(y) (1873) L. R. 8 Ch. App. 620, 528. 


R. 9 Ch. App. 602, where the 
butts were in the warehouse of a 
third party. 
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Para. 553 ' known to the public The doctrine of reputed ownership does not require 
any investigation into the actual state of knowledge or belief, either of all 
creditors, or of particular creditors, and still less of the outside world, who 
are no creditors at all, as to the position of particular goods. It is enough 
for the doctrine if those goods are in such a situation as to convey to the 
minds of those who know their situation the reputation of ownership, that 
reputation arising by the legitimate exercise of reason and judgment on the 
knowledge of those facts which are capable of being generally known to 
those who choose to make inquiry on the subject. It is not at all necessary 
to examine into the degree of actual knowledge which is possessed, but the 
Court must judge from the situation of the goods what inference as to the 
ownership might be legitimately drawn by those who knew the facts. I 
do not mean the facts that are only known to the parties dealing with the 
goods, but such facts as are capable of being and naturally would be, the 
subject of general knowledge to those who take any means to inform 
themselves on the subject. So, on the other hand, it is not at all necessary, 
in order to exclude the doctrine bf reputed ownership, to show that every 
creditor, or any particular creditor, or the outside world who are not creditors 
knew anything whatever about particular goods, one way or the other. 
It is quite enough, in my judgment, if the situation of the goods was such 
as to exclude all legitimate ground from which those who knew anything 
about that situation could infer the ownership to be in the person having 
actual possession. Now, if those be the sound principles, how stands the 
present case ? It is and must be conceded that if the bankrupts had carried 
on the business of general warehousemen no persons dealing with them 
would have had a right to say that goods were in the reputed ownership 
of the bankrupts because they were in the bankrupts’ warehouse ; for if 
they troubled themselves to inquire into the matter, the information they 
would have received must have been that the goods were in a warehouse 
which was kept by the bankrupts for the reception of other people’s goods 
as well as their own, so that, no inference whatever as to the ownership of 
the goods could be drawn from their situation. In such a case it will not 
be disputed that it would have made no difference if some of the goods in 
that warehouse, and actually warehoused there for the real owner for the 
time being, had been previously the goods of the bankrupts, and had been 
sold by them to the real owner. Now it is, I think, clear, on the evidence, 
that these bankrupts were not generally warehousemen ; but when we look at 
the custom of their business it seems to me to be clearly proved, that 
though not general warehousemen, they were warehousemen for such of 
their customers as purchased wines and spirits from them, and that this 
was the ordinary course and usage of their buriness, which was carried 
on upon a very large scale. Is there anything in such a course of 
business tending to mislead the general public or persons having 
dealings with the traders, provided it be known ? Suppose the bankrupts 
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had made this course of dealing known by putting up a board over the P|ura* S5S 
door, saying, * This warehouse is kept by Couston dk Co. for the purpose of 
warehousing their own goods and the goods which their customers have 
bought from them,’ 1 suppose it would not seriously have been contended 
that anybody would have been entitled to say that the fact of goods being 
in that warehouse carried with it a reputation of ownership in the bankrupts. 

Though the notice would not distinguish the goods, or go into their history, 
yet everybody being aware that there were goods of other people there, would 
be bound to know that any particular goods might be the goods of other 
people and could not possibly say that all the goods were in the reputed 
ownership of the bankrupts. It was accordingly laid down by Sir James 
Mansfield in Thackthwaite v. Cocky that if the facts are such that those 
who deal with the bankrupts may see and know that the goods may not 
be the property of the bankrupts, that is enough to exclude the doctrine 
of the reputation of ownership. 

That being so, the sole question is, whether that custom or course of 
trade is so well known as' to make the reputation applicable to these goods 
the reputation of goods subject to such a custom and course of trade ; for 
in that trade the knowledge of that custom is equivalent to the knowledge 
of the announcement which the board over the door would have given in 
the case I have supposed. If there had been such a board over the door, 
all the world would not have gone to read it, but anyone who had troubled 
himself to ascertain the facts would have ascertained the character of that 
warehouse, and he must ascertain the facts relating to it before he can be 
heard to say that he is to have any benefit of a reputation arising from the 
fact of goods being warehoused there. A custom known to the whole trade 
and to all persons dealing with the trade surely is as well advertised, perhaps 
better advertised, than it would be by a notice over the door. Now the 
evidence in this case is distinct that this particular custom is an old well 
established custom, not of this individual firm merely, but of the trade 
which is carried on by this firm in common with others. It has been long 
established, and is well known to all the persons in the trade, and also in 
point of fact, in this particular case, known to all the parties who had been 
dealing with this particular firm. It seems to me that no evidence could 
be more completely sufficient, if we are not bound by any contrary authority, 
to show that every person who took the trouble to acquire any knowledge 
of those facts on which the reputation of ownership connected with the 
lying of goods in this bonded warehouse depends must have become 
informed of this custom. On the evidence I think we ought to take it that 
everybody was informed. And it is to be observed that this is not in the 
least like a case of goods in a retail shop. They are goods in a bonded 
warehouse, which can have no reputation of ownership at all connected 
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"Paihit. general way, except such reputation as is to be inferred from 

5534SSA the character of the bonded warehouse and the business carried on in it. 

An individual might indeed have been deceived, but only by one of the 
bankrupts taking him into the warehouse and showing the goods as goods 
of the firm ; and the possibility of this being done cannot enter into consider- 
ation upon the question of reputed ownership.” 

554. Evidence of reputation of ownership.— Reputation of 
ownership is always a question of fact depending on the circumstances of 
each case (z). Almost every kind of possession, in the case of goods, is some 
evidence of ownership, however slight. Possession alone, however, is not 
the determining factor. The possession must be with the consent of the 
true owner. Where goods which originally belonged to the insolvent con- 
tinue in his possession notwithstanding change of ownership, as where goods 
which belonged to the insolvent are sold by him and he hires them back 
from the purchaser, the fact of cpntinuance of possession is prima facie 
evidence of reputation of ownership and of the consent of the true owner 
thereto, and it lies upon the true owner to show that the circumstances 
under which the insolvent continued in possession were such as to exclude 
reputation of ownership. If, however, the good^ did not originally belong 
to the insolvent, as where machinery is let to a person who had never been 
the owner, it may be necessary for the Official Assignee to give other evidence 
of the fact ; in such a case, the mere possession might not be sufficient to 
induce others to consider him as owner (a). See also para. 563 below. 


555* Initials or name on goods. — person may buy goods from 
one who afterwards becomes an insolvent, mark them with his namq or 
initials, and then leave them in the possession of the vendor. Is this 
sufficient in itself to exclude reputation of ownership ? In Lingard v. 
Messiter (b), where the purchaser marked the goods with his initials, the 
goods being machinery, it was held that it was not, it not being sufficient 
evidence of the notoriety of the change of ownership. Reputation of 
ownership may be excluded by the existence of a notorious custom in the 
particular trade. It was accordingly held in Ex parte Marrable {c), where 
a purchaser of wines marked them with his seal, and kept them in a bin in 
the vendor’s cellar, that ihe goods did not pass on the bankruptcy of the 
vendor to his assignees in bankruptcy. Similarly a custom among coal 
merchants to hire barges and have their own names painted thereon pursuant 
to a police regulation, will exclude the reputation of ownership arising from 
the name appearing on the barge and the barge will not, on the bankruptcy 
of the hirer, pass to his trustee (d). 


555A. Aflixing of board by mortg^ee.— The affixing of a board 
by a mortgagee of goods at the place of business of the mortgagor stating 
that he is mortgagee in possession takes the goods out of the reputed owner- 
ship of the mortga gor (dl). 


(s) Hamilton y. Bell (1854) 10 £x. 545, 
156E.K.554. 

(a) Lingard v. Measiter (.1823) 1 B. & 0. 
308,' 107 E. R. 115; Ex parte 
Lovering (1874) L. R. 9 Ch. Affp. 
021; Ex parte Brooke (1883) 23- 
* Ch.D. 26l. 


(6) (1823) 1 B. & C. 308, 107 E. R. 115. 

(c) (1824) 1 G. &J. 402. 

(d) WpAaon v. Pedche ( 1834) 1 Bing. N.C. 

327, 339, 131 E. R. 1143, 1148. 
(dl) See Idercantile Bank' of India v. 
Official Assignee, Jdadras (1910) 
39 ]^d. 250, 35 I. G. 942. 
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656. Notoriety of change of ownership.—A sale by public auction Paim. ’ 
in execution of a decree has been held to give sufficient notoriety to the 656^-5B7 
change of ownership so as to exclude reputation of ownership. Therefore, 
where a purchaser of goods in execution of a decree lets them to 
the judgment-debtor at a horn fide rent, and the judgment-debtor afterwards 
becomes insolvent, the goods are not in the reputed ownership of the 
insolvent, and the purchaser’s title will prevail as against that of the Official 
Assignee (e). An attempted sale by the mortgagee, the goods not being 
advertised to be sold as his, is not sufficient (/). 

557. Usage of trade. — A custom of trade to leave the goods of one 
man in the possession of another excludes the reputation of ownership (g), 

** If there is a custom of trade so notorious that all persons engaged in the 
trade, or who give credit to those who are engaged in it, know that the 
possession of the goods by the trader does not necessarily show that he is the 
owner of them, then it cannot be said that the creditor gives credit on the 
faith of the trader’s ownership of the goods which are in his possession and 
the provisions of sec. 16 [of the Bankruptcy Act, 1869] do not apply ” (A). 

When the existence of a custom notorious in a particular trade or 
business is proved, the effect of which is that every one who knows the 
custom knows the articles to which it is applicable, and which are in the 
place in which the trade or business is carried on, may or may not he the 
property of the person who is carrjdng on the trade or business — may or 
may not be held by him for other persons — then the doctrine of reputed 
ownership is absolutely excluded as to all the articles which are within 
the scope of the custom” (i). In HamiUon v. BeU (ji), where the 
question arose whether clocks and watches sent to a clock and watch 
maker for repairs were within his reputed ownership, Alderson, B., said ; 

In this case the clocks were left in a shop where it is notorious that 
persons leave their clogks to be repaired ; how then can we draw the 
conclusion that the bankrupt was the reputed owner of them ? When we 
find that the shopkeeper is not the owner of even the larger proportion of the 
goods in his shop, how can we conclude that be is the owner of any ? ” In 
the same case Pollock, C. B., is reported to have said in the course of the 
argument : “ I cannot imagine that any person going into a watchmaker’s 
shop in London, where clocks are both sold and repaired, could suppose that 
all the clocks and watches which he sees there are the property of the 


(e) Kidd v. Rawlinson (1800) 2 Bos. & 
P. 59, 126 E.R. 1155 ; Lingard v. 
MeaaiUr (1823) 1 B. & C. 308, 313, 
107 E.R. 115; In the maUer of 
Buv^aeedhar Kkettry (1877) 2 Gal. 
359 364. 

</) Reyri^ Y. HalHm9) H. & N. 
519, 157 £.R. 943. See also 
maUer of R. Brown (1886) 12 Cal. 
629, 637-638. 


(g) Hamilton v. Bell (1854) 10 Ex. 545, 
156 E. R. 554; Ex parte Watkins 
(1873) L. R. 8 Ch. 520. 

(A) Ex parte Wingfield (1879) 10 Oh. 
D. 591, 593-694, per Jessel, M. R. 

(i) Ex parte Turquand ( 1885) 14 Q. B. I). 

636, 643, per Earl of Sel borne, 
L. C. 

(j) (1854) 10 Ex. 545, 156 E. R. 554. 



394 


LECTUEE IX. 


Paras. shopkeei)er.” Similarly, if the bankrupt carries on business as a general 
557, 558 warehouseman, no person dealing with him would have a right to say that 
goods were in the reputed ownership of the bankrupt because they were in 
the bankrupt’s warehouse, for it is notorious that general warehousemen 
keep in their warehouse other people’s goods as well as their own (k), A 
book-seller is not the reputed owner of books sent to him for sale on 
commission (i). Nor is a horse-dealer the reputed owner of horses sent to 
him for sale or return (m). Iron safes sent by a wholesale dealer to a retail 
dealer for sale or return or to sell as his agent are not in the reputed ownership 
of the retail dealer (w). A custom exists in the printing trade to let printing 
machinery on hire so as to exclude the doctrine of reputed ownership in the 
event of the bankruptcy of the hirer (o). The custom of hotel-keepers to hire 
furniture is so notorious as to exclude the doctrine of reputed ownership in 
the event of the bankrui)tcy of the hotel proprietor (p). This custom does 
not extend to furniture in the possession of traders generally, e.g., a wholesale 
grocer (g), but it extends to the hiring of pianos on the three years’ 
S 3 ^tem (r). Where a custom of letting articles on hire is proved, it is not 
material to inquire whether the name of the owner or any special label 
appears on the article let by him (s). 


A custom of trade by which goods are left in the possession of persons 
to whom they do not belong must, in order to exclude the reputation of 
ownership, be a custom known not only to persons in the same trade, but to 
others who are likely to be creditors (t). It must be one known in business 
generally, and not merely to persons dealing in a particular market (u). Such 
custom may be proved either by reported cases or by evidence of the custom 
as on a question of fact (v). The burden of proving the custom lies on the 
person who sets it up (w). In an Indian case an attempt was made to prove a 
custom for retail dealers in jewellery to receive articles for sale on commission, 
but the attempt failed 

D. — Consent of true oimer to rejmtation of otmership. 


558- The true owner must consent— The doctrine of reputed 
ownership contemplates the existence of a true owner, that is, a person other 


{k) Ex parte Watkins (1873) L. R. 8 
Ch. App, 620, 629, per Lord 
Selbome, L. J. 

{/) Whitfield v. Brand (1847) 1C M. & 
W. 282. 163 E. R. 1196; Ex 
parte Greenwood (18C2) 6 L. T. 
668 . 

(m) Ex par/fi Wingfield (1879) 10 Ch. 
D. 691. 

(w) i?eLorit(1891)8Mor. 61. 

(o) Be Thackrah (1886) 6 Mor. 236. 

(p) Cravconr v. Salter (1881) 18 Ch. D, 

30; Ex parte Turquand (1886) 
14 Q. B. D. 636. 


[q) Ex parte Brooks (1883) 23 Ch. D. 

261 ; Re Tabor (1920) 1 K. B. 
808; Re Kaufman Segal and 
Bomb (1923) 2 Ch. 89. 

(r) Re Blans}iard(m%) 8 Ch. D. 601. 
(8) (1878) 8 Ch. D. 601, 604. supra. 

(t) Re HiU imH) 1 Ch. D. 603, note ; 

Thackthwaite v. Cock (1811) 3 
Taunt. 487, 128 E. R. 193. 

(u) Re Goetz, Jonas db Co. (1898) 

1 Q. B. 787. 

(r) Ex parte Powell (1875) 1 Ch. D. 601. 
(ir) Re Horn (1886) 3 Mor. 61, 56. 
(a-) Re Murray (1878)3 Cal. 58. 
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than the insolvent, to whom the goods belong and who permits the insolvent 
to have the possession, order or disposition of the goods as reputed owner. 
The true owner must consent to the insolvent having the possession, order or 
disposition of the goods in his trade or business as reputed owner. Unless 
such consent is proved the reputed ownership clause does not apply. As 
stated by Baron Parke in Lord v. Green (y ) : “ There must be a real owner 
distinct from an apparent owner, and the real owner must consent to the 
apparent ownership as such.” Consent implies knowledge and capacity to 
consent. A married woman restrained from anticipation, or an infant 
cannot consent (z). 

559. Nature of true owner’s consent.— To bring a case within the 
reputed ownership clause, it is not enough that the insolvent is in possession 
of the true owner’s goods. It is necessary — 

(a) that the insolvent should be in possession with the consent of 

the true owner ; 

(b) that the consent should be to the possession of goods in the 

insolvent's trade or business ; and 

(c) that the true owner should also have consented to the reputation 

of ownership, 

(a) Goods obtained by an insolvent by fraud (a), and goods sent to 
him by mistake (6), are not in his possession with the true owner’s consent, 
and they will not be regarded as being in his reputed ownership unless the 
goods were left in his possession for a considerable time after the fraud or 
mistake was discovered. 

(b) The consent of the true owner must be given not only to the goods 
being in the possession of the insolvent, but also to their being used “in his 
trade or business.” If a man consents to the user of his goods in the trade or 
business of another, he knows, or ought to know, that he runs the risk of 
losing those goods by the operation of the reputed ownership clause. But 
if he only consents to the user of goods for private and non-business purposes, 
then he is not exposed to the confiscatory provisions of this clause merely 
because the insolvent, without his knowledge or consent, has used those goods 
in and for his trade or business. A man, of course, cannot be said to consent 
to what he does not know. Thus where a car, which was in its make and 
structure a pleasure car was sold, under a hire and purchase agreement, 
for private use as a pleasure car, but was sometimes used by the 
purchaser, without the vendor’s knowledge or consent, for business purposes. 


ly) (1846) 15 M. & W. 216, 163 E. R. 
828; Smith v. Hudson (1865) 34 
L. J. Q. B. 145, 161. 

(z) Re Bowbone (1857) 3 K. & J. 476, 
69 E. R. 1197 ; Ex parte Ford 
(1876) 1 Ch. D. 521, 528; Re 


MilVs Trusts (1895) 2 Ch. 604. 

(а) Lord v. Oreen (1846) 15 M. & VV. 

210, 153 E. R. 828; Sinclair 
V. Stevenson (1825) 2 Bing. 514, 
517, 130 E. R. 404, 400. 

(б) Ex parte Barnett ( 1870) 3 Ch.D. 123. 


Paras. 

558 , 559 
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Para. 559 it was held that the reputed ownership clause did not apply and that the 
car did not pass on the bankruptcy of the purchaser to his trustee in 
bankruptcy (c). 

(c) Further the consent must be to the reputation of ownership 
or to the circumstances from which it is inferred. "" The true owner must 
have consented to a state of things from which he must have known, if he 
had considered the matter, that the inference of ownership by the bankrupt 
must (observe, not might or might not) arise.” The question in each case 
thus will be : ** Did the true owner consent to the. possession by the insolvent 
under such circumstances that persons dealing with him would be entitled to 
assume that the insolvent wm the owner of the goods in his trade or business?” 
It is obvious that in deciding the question as to the consent of the true owner, 
the true relation of the parties must not be omitted from consideration. Thus 
where a wholesale firm of silversmiths sent samples of plated goods to a firm 
of commission agents for displaying in their show cases, and the commission 
agents did not themselves supply the goods, except that in cases of urgency 
they might sell the samples, but simply made contracts for the sale; of goods 
with their customer and then introduced the customer to the silversmiths 
who supplied him from their warehouse with goods corresponding to the 
samples, it was held that the commission agents were not in possession of 
the samples as reputed owners thereof with the consent of the true owner 
and that the goods did not pass on the insolvency of the commission agents 
to the Official Assignee (d). 

Dealing with the question of consent, Christian, L.J., a very 
distinguished Irish Judge observed as follows (e) : — ” No interest whatever 
in the policy passed to the assignees by the vesting operation of the 
Bankruptcy Act. Assignees step into the shoes of the bankrupt. Nothing 

passes to them but what was beneficially the bankrupt’s own at 

the time of the bankruptcy. Nevertheless the assignees assert that the 

order and disposition clause^j^sec. 313 of the Irish Bankruptcy Act, 1857] 
enables the Court of Bankruptcy to confiscate by a special order this, the 
admitted property of those two men, for payment of the debt of their 
assignor. Without going all the way with Counsel for the appellant in calling 
that clause a penal one, we may admit that it is an exceedingly harsh 
if not an unscrupulous one. It is probably the only instance in our law in 
which, not only purposely, but avowedly, the property of one man is laid 
hpld of to answer the debts of another. It dates back to the time of 
James I, if not earlier, and is an example of what most of us have 
occasion to note, that both the Parliaments and the judges of those 


(c) Lamb v. Wright d; Co. (1924) 1 
K.B. 867. 

((2) He Watson ds Co. (1904) 2 K. B. 
763 ; Re Kaufman Segal and Domb 
(1923) 2 Ch. 89, 93-94. See 


also Ex parte WhiU (1871) 
L. R. 6 Ch. App. 397. 

(e) Re Hickey, 10 I.R. Eq. 129, cited in 
Colonial Bank Whinney (1886) 
11 A. C. 426, 444. 
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older times were bolder in initiative than their modern successors, parat. ^ 
Surveying the conditions with which the etercise of this exceptional 3 S 89 580 
and questionable power has been hedged round by this statute, it is 
impossible to avoid seeing that of aU its requirements the most distinctive 
and central is ‘ the consent and permission of the true owner.’ All the 
others may combine. The goods may be in the possession of the bankrupt, 
they may be in his order and disposition, he may be the reputed owner of 
them ; but unless all this has been sanctioned by the consent and per- 
mission of the true owner, the clause rests as a dead letter. And it is 
this alone which redeems this law from the charge of naked confiscation. 

As the mens rea is essential for incurring the punishment of guilt, so 
the mens vclens is essential for incurrihg the. forfeiture imposed by this 
order and disposition clause.” 

The true owner ^y determine his consent to the reputation of ownership 
and by so doing znay take the goods out of the possession, order and 
disposition of the insolvent. See para. 573 et 9eq. 

560. The insolvent must not be the true owner.-rXhere must be 
a true owner and an apparent owner. The insolvent must be the apparent 
owner, and he must not be the true owner or as much the true owner as 
another person {/), Thus where a partnership consists of an ostensible 
partner and a dormant partner, and the ostensible partner is allowed to 
carry on the partnership business as his own in his name, the share of the 
dormant parti^er in the partnership property will not pass on the insolvency 
of the ostensible partner to the Official Assignee (g). 


Illustration. : 

A brother and sister, carry on business in partnership in the brother's name. The 
aister is a dormant partner, and the business is carried on by the brother ostensibly as 
his own. The brother absconds and is ^judged bankrupt. The sister’s share ixi the 
partnership stock dees not pass to the Official Assignee. The brother was not the 
apparent or reputed owner of the partnership stock. He was as much the true owner 
of the stock as the sister was. Moreover, he was not in. tole possession of the partnership 
stock. He was in possession thereof jointly with his sister (see para. 550 above) : 
EeynMa V. B<noleg (ISC7) L, R. 2 Q.B. 474. But this does not apply where; one 
partner allows his own goods (as distinguished from partnership goods) to be 
eniployc^ in the pdrtoership business. In such a case there is a true owner, that 
is, the palmer to whoni the goods belong, and there are dlso apparent owners, that 
is, the .members of the finn including the partner who o.wns the goods. The goods being 
in the apparent or reputed ownership of the 'firm, they will be treated on the insolvency 
of the partners as their joint estate and divided, among the creditors of the firm. The 
creditors ' 6i ' t]je*‘'pkrtiier who owns the goods cannot claim them as the separate 
estate of that partner and as such divisible amongst themip'^he fifet instance (h). 

if) Hamilton v. Bdl (M64). 10 Ex. 546,; '(j|)/ (1867) L. R. 2 Q. B. 474, supra. 

156 E. R. 554 ; Ripiolds v. * (A) Bx parte Hare (1.835) 1 Dea. 16. 

Bowley (1867) L. R. 2 Q. B. 474. * ^ • 
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Parat. 

561,562 


561. Trae owner.— The doctrine of reputed ownership contemplates 
the existence of a ** true owner ” to whom the goods belong and who permits 
the insolvent to have the possession, order and disposition of the goods as 
“ apparent owner The doctrine does not apply unless there is a real or 
true owner distinct from the apparent owner. The expression true owner ” 
stands in antithesis to reputed owner For the purposes of the section 
the true owner ” is the person who is entitled to determine the appearance 
of ownership in the insolvent (t) [para. 573]. 

A true owner may be a full owner as where he has lent his goods for use 
to the insolvent, or let them out on hire to him, or sent them to his shop 
for sale, or having bought the goods from the insolvent has allowed the 
insolvent to continue in possession thereof. The true owner may also be a 
qualified owner, e.^., a mortgagee. The mortgage may be legal or equitable 
[para. 562]. 


562. Secured creditors. — ^ mortgagee is the true owner of the goods 
mortgaged to him ( j), whether the mortgage is legal or equitable (A;). A charge 
on goo^ or a hypothecation of goods stands on the same footing as a 
mortgage (2). llie mortgagee being the true owner, it is clear that if he 
allows the mortgagor to remain in possession of the goods as reputed owner 
until his insolvency, the goods will pass to the Official Assignee, and the 
mortgagee will lose his security (m). This will be so, although by agree- 
ment between the parties the mortgagee has precluded himself from taking 
immediate possession of the goods and determining the appearance of 
ownership in the mortgagor. Thus if goods are assigned by way of mort- 
gage, and it is provided by the deed of mortgage that the mortgagor 
should be entitled to remain in possession of the goods until default in 
payment is made, then if the mortgagor become insolvent before default, 
the goods trill pass to the Official Assignee. The mortgagee having put 
himself of his own accord in a position in which he has no immediate 
right to the possession of the goods, he must be deemed to have 
consented to the reputed ownership of the mortgagor until the 
happening of the default (n). Upon the same principle if a pawnee of 
goods delivers them bacI^ to the pawnor for sale on commission at the 


(t) PuniiUhavdu Mudaliar v. Bhashyam 
Ayyangar (1902) 25 Mad. 406, 411, 
416. 

(j) Ryall V. RowUs (1749) 1 Ves. Sen. 

348, 27 E. R. 1074. 

(k) Ex parte Union Bank of Manchester 

(1871) L. R. 12 £q. 354 ; Ex parte 
Barry (1873) L. R. 17 £q. 113; 
Colonial Bank v. Whinney (1886) 
11 App. Cas. 426, 434. 

{1) (1902) 25 Mad. 406, 414-416, supra ; 
In the matter of Ambrose Summers 
(1896) 23 Cal. 592; Official 
Assignee v. Mahomed (1923) 1 
Rang. 153, 74 I. G. 919, (’24) 
A. R. 27 ; Ahurubammal v. 
Official Assignee (1924) 47 Mad. 


215, 79 I. G. 809, (’24) A. M. 214; 
Mercantile Bank of India v. 
Official Assignee, Madras (1916) 
39 Mad. 250, 252, 260, 35 I. G. 
942. 

(m) Freshney v. WeOs (1857) 26 L. J. 

Ex. 129 ; In the matter of Marshall 
(1881) 7 Cal. 421. This is the 
onlysgoundon which the decision 
can be supported. 

(n) Shackman y. MiUer (1862) 31 L. J. 

G. P. 309; Ex parte Harding (1873) 
L. R. 15 Eq. 223; 'Re Ginger 
(1897) 2 Q. B. 461 ; HoRin Shead 
V. P. <9 H, Egan, Ltd. (1913> 
A. G. 564. 
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pawnor’s shop, the goods will pass to the Official Assignee on the insolvency Paras, 
of the pawnor (o). See para. 551 above, “ Mortgage by insolvent.” As to S62» 563 
cases governed by the Provincial Insolvency Act, see para. 579 below. 

563. Trustees. — ^Property held by the insolvent on trust for others 
does not pass on his insolvency to the Official Assignee. A trustee is the 
“ true owner ” of trust property within the reputed ownership clause (p). 

It cannot be said of such property that it is in the reputed ownership of the 
insolvent with the consent of the beneficiaries, for so long as the trustee 
deals with the trust property in a manner consisterU with the trmts^ the 
beneficiaries have no right to disturb his possession (fjr). If, however, the 
beneficiaries permit the trustee to deal with the trust property in a manner 
inconsistent with the provisions of the trust the property will be deemed to be 
in his possession as the reputed owner ” thereof with the consent of the 
beneficiaries, and it will pass on the insolvency of the trustee to the Official 
Assignee (r). But the trustee does not become reputed owner because 
the trust property consists at the date of his insolvency of an investment 
not authorised by the deed of trust, provided the investment was not with 
the consent of the beneficiaries. “ Whatever be the nature of the investment 
into which the trust money invested by a trustee can be traced, unless the 
cestuis que trust are affected by the consent which the statute contemplates 
for the creating of reputed ownership, I apprehend it to be clear law that 
the money so invested does not pass on bankruptcy to the assignees, but 
remains the property of the person for whom it was originally held ” («). 

A trustee, as stated above, is “ the true owner ” of property subject 
to the trust, but this is so only if he has accepted the trust. If he has 
declined the trust or has not executed the trust deed, the beneficiaries 
are “ the true owners.” The apparent owner in such a case will be the 
settlor himself, and if the beneficiaries consent to the trust prop<jrty being 
in his order and disposition as reputed owner, the proi>erty will be divided 
on his insolvency among his creditors (i). 

The rule that trust property does not pass under the doctrine of reputed 
ownership does not apply to the case of a fraudulent trust. Thus if there be 
no bona fide reason for the creation of a trust, and the forms of a trust have 
been gone through only in order to conceal the true ownership of the property, 
it is an abuse of the forms of the trust, for the purpose of creating a reputation 
of ownership, and upon the insolvency of the so-called trustee, the property 
will pass to the Official Assignee as being within his order and disposition (t^). 

(o) Re Murray (1878) 3 Cal. 58, 
criticized adversely in Official 
Assignee v. Mokamed (1923) 1 
Rang. 163, 159, 74 I. C. 919, (*24) 

A. R. 27, but on grounds which 
the present writer is unable to 
appreciate. There was no 
question of demand of possession 
in the Calcutta case. 

ip) Joy V. CampbeU (1804) 1 Sch. & L. 

328; Re Ntipendra Kumar Bose 
(1929) 56 Cal. 1074. 


(q) Kitchen v. Ihbetson (1873) L. R. 17 

Eq. 64, at p. 49. 

(r) Fox V. Fisher (1819) 3 B. & Aid. 

135, 106, E. R. 612. 

(s) Great Eastern Railway Co, v. Turner 

(1872) L. R. 8 Ch. App. 149. 

(t) Re Mills' Trusts (1895) 2 Ch. 564. 
(tt) Qreal Eastern Railway Co, v. Turner 

(1872) L. R. 8 Ch. App. 149, 154; 
Ex parte Burbridge (1^25) 1 Dea. 
131. 
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Pant. 564- Executors and administrators.— Goods in the hands of an 
564^68 executor (v), or administrator {w), are exempt from the reputed 
ownership clause like other trust property ; but if the persons beneficially 
interested in the. goods allow him to use them as his own, they will be deemed 
to be in his reputed ownership in the event of his insolvency (a?). 

565* Executor de son tort. — Ooods in the hands of an executor 
de son tort are exempt from the reputed ownership clause to the same extent 
as other trust property {y). 

566* Beneficiaries. — Where the beneficiaries are in possession of 
trust property, and such possession is in accordance with the trust, they are not 
in possession with the consent of the trustee who is the true owner, and t|}e 
reputed ownership clause does not apply (z). It is otherwise if the trustee 
consents to the goods being in the order and disposition of the insolvent 


567* Building contracts. — the case of building contracts the 
question whether the owner of the building or the builder is the true owner 
of the building materials lying on the land depends on the construction of the 
contract between the parties. Where the contract provided that all loose 
materials brought oh the land by the builder shall be deemed to be annexed 
to the freehold, it was held that the owner of the building was the true 
owner of the materials and the materials were in the reputed ownership of 
the builder with the consent of the true owner, and passed on the bankruptcy 
of the builder to the trustee (h). In another case where the contract did not 
give the owner of the building an immediate right of property in the loose 
materials, but gave him the right to forfeit them in certain events, it was 
held that the builder, and not the building owner, was the true owner, and 
that the owner of the building could forfeit the goods notwithstanding the 
bankruptcy of the builder ^). 

668. Partners. — In the case of partners, the partnership property 
is applicable in the first instance in payment of the partnership debts, and 
the separate property of each partner is applicable in the first instance in 
* the payment of his separate debts. This rule is subject to the doctrine 
of reputed ownership so that the separate property of an individual partner 
in the reputed ownership of the firm will be treated as partnership property, 

’ as where one partner puts his own furniture for the use of the firm into 


(v) Re FeUs (1876) 4 Oh. B. 509. 

(u;) Kitchen v. IbheUon (1873) L. B. 
17Eq.46. 

. {x) L. 17 Eq. 46, supra. 

\ (y) Fox V. Fisher (1819) 3 B. & Aid. 
136, 106 E. B. 612. . 

(z) Joy V. Campbell (1804) 1 Sch. & 
L. 328, per .Lord Bedesdale; 


Ex parte Martin (1815) 2 Bose, 
. 331 ; Earl of Shaftsbury t. Russell 

. (1823) 1 B. & 0. 666, 107 E. B. 244. 

(а) Darhy y. Smith (1798) 8T. B. 82, 

dOl E. B. 1278 ; Caffrey v. Darby 
(1801) 6 Yes. 488, 31 E. B. 1159. 

(б) Re Mfeibking (1902) 1 K. B. 713. 

(c) Re Keen dr Keen (1902) 1 K. B. 555. 
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premises occupied entirely for the purposes of the partnership business (d), Pam. 
and partnership property in the reputed ownership of an individual partner 8689 869 
will be treated as his separate property, as where one partner is in exclusive 
possession of partnership property for purposes unconnected with the 
partnership business. If he is in possession of partnership property for 
purposes connected with the partnership business, such property cannot be 
treated as his separate property, for his possession then is that of a partner-^ 
of a true owner — and not of an apparent or reputed owner. This happens 
when a partnership consists of a dormant partner and an ostensible partner 
who carries on the partnership business in his own name. In such a case 
the whole partnership property will not, on the insolvency of the ostensible 
partner, be divisible among his creditors, but only his share in the partnership 
property (e). 

The rule that the separate property of one partner in the reputed owner- 
ship of the firm will be treated on the insolvency of the partners as partnership 
property and applied in payment of the partnership debts, applies also to an 
ostensible partnership, as where a firm belongs exclusively to one person, 
but he holds himself out as partner with another. Thus if a father who is 
the real owner of a business carries it on in the name of himself and his son, 
and the son who is not in fact a partner manages the business, orders goods 
And draws cheques as principal in the name of the firm, the case is one of an 
ostensible partnership, and the assets of the business, though belonging to the 
father, will on the insolvency of the father and the son be tfeated, by virtue 
of the doctrine of reputed ownership, as the joint estate of the two and 
divisible among the creditors of the firm. The creditors of the father cannot 
claim them as his separate property. This rule does not apply unless 
there is an ostensible partnership held out to the world. It must be shown 
that the son was held out as a partner to the world. It will not do to show 
that some one creditor of the firm, or two or three creditors, might have 
received information that the son was liable as a partner (/). 

569- Factors and agents for sale- — Goods of the principal in the 
hands of factors or agents for sale are held by them on trust for the principal, 
and they will not pass on their insolvency to the Official Assignee (g), 
where the relationship of princi|)al and factor is notorious (A). But 
goods in the hands of a factor or an agent for sale may, on his 
insolvency, pass to the Official Assignee, if the principal has permitted 

(d) Ex parte Hare (1835) 1 Dea. 16. He Fawcua 3 Ch. I). 795; 

(e) Heynolda v. Bowley (1867) L. R. 2 Ex parte Bright (1879) 10 Ch. D. 

Q. B. 474. 566; Re Murray (1878) 3 Cal. 

(/) Ex parte. Hayman (1878) 8 Ch. D. 58, at p. 60. As to whether 

11 ; Re Rowland and Crankakaw notoriety need in all cases be 

(1866)L.R. 1 Ch.App.421; Ex parte shown, see Mace v. Cadell (1774) 

Sheen (1877) 6 Ch. D. 235. 1 Cowp. 232, at p. 233, 98 £. R. 

(g) Taylor v. Plumer (1815) 3 M. & S. 1060; Whitfield v. Brand (1847) 

562, 576, 105 £. R. 721, 726. 16 M. ft W. 282, at p. 286, 153 

ih) Ex parte Boden (1873) 28 L. T. 174 ; £. R. 1195, 1197. 



402 


LECTURE IX. 


Paras. 

56BU573 


the agent to have a possession not consistent with the ordinary usages 
of trade, and raising a reputation of ownership in the insolvent (t). 

570. Bailee for safe custody.— Where property is left with a person 
for safe custody only, it is not in his order or disposition with the consent of 
the true owner, and it will not pass to the Official Assignee on his 
bankruptcy ( j). 

571. Sale or return. — Goods sent to a person on sale or return or on 
approval will not pass on his insolvency to the Official Assignee, unless they 
have remained in his possession for an unreasonably long period, in which 
case they will pass to the Official Assignee as the property af the insolvent 
and not as property in his reputed ownership (h), A well-known custom for 
goods to be sent on sale or return vrill exclude the reputation of ownership ({). 

572. Hire-purchase agreement. — lix the absence of a custom goods 
in the hands of a hirer under a hire-purchase agreement will ptiss to the 
Official Assignee under the reputed ownership clause (m). 


E. — Determination of possession and of consent to 
reputation of ownership. 


573* Possession and consent when may be determined — The 
doctrine of reputed ownership, as we have seen, does not apply unless the 
insolvent is in possession of the goods at the commemement of the insolveticy 
(para. 582) as reputed owner ivith the consent of the true owner. It follows 
that if the true owner determines the possession of the insolvent or with- 
draws his consent to the reputation of ownership before the commencement 
of the insolvency, though it may be on the same day (ml) the goods 
cease to be in the possession, order and disposition of the insolvent and 
the title of the true owner will prevail against the Official Assignee. 
The section, however, of ^the Presidency-towns Insolvency Act (sec. 51) 
which relates to the commencement of the insolvency, is controlled by 
sec. 57 of the Act which relates to protected transactions. Therefore, even 


(t) Williams on Bankruptcy, 13th Ed., 
p. 230. 

(i) V. Whinuey (1868) 18 L. T. 

623. 

(fc) Ex parte Wingfield (1879) 10 Ch. 

D. 691, 693; Smith v. Hudson 
(1866) 34 L. J. Q. B. 146, at p. 
151, per Blackburn, J. ; Gibson v. 
Bray (1817) 8 Taunt. 76, 129 

E. R. 311, where goods were sent 
on eve of bankruptcy ; lAvesay v. 
Hood. (1809) 2 Camp. 83, 170 
E. R. 1089, where the goods 
remained with the bankrupt for 
nearly a month ; Ex parte Clarke 
(1877') 87 L. T. 609. See Sale of 


Goods Act, 1893, s. 18, r. 4. 

(/) Ex parte Wingfield (1879) 10 Ch. 
D. 691 (horses sent by a customer 
to a horse dealer); Re Lock (1891) 
8 Mor. 61 (iron safes) ; Ex parte 
Woodward (1886) 64 L. T. 683 
(carpets). 

(m) See Ex parte Brooks (1883) 23 Ch. 
D. 261; Re Tabor (1920) 1 

K. B. 808; Re Kaufman Segal 
and Domb (1923) 2 Ch. 89. 

(wl) Green v. Lauvie (1874) 1 Ex. 335, 
145 E. R. 142 ; Ex parte Harris 
(1872) L. R. 8 Ch. App. 48 ; Be 
Eslick (1876) 4 Ch. D. 496. 
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if the goods are in the possession of the insolvent at the commencement 
of the insolvency, or, where the goods consist of trade debts, the debts are 
in his order or disposition, yet if the true owner, not having notice of the 
presentation of any insolvency petition by or against the debtor, takes posses- 
sion of the goods (n), or demands the goods (nl), or gives notice of assignment 
of the debt to the insolvent’s debtor (n2), before the date of the order of 
adjudication and hona fide, the goods and the debts as the case may be will be 
taken out of the order and disposition of the insolvent, and the title of the 
true owner will prevail against the Official Assignee. A seizure of goods 
under and irrevocable license to seize (o), or under a letter of lien given by 
the debtor, stands on the same footing, all these being “ dealings for valuable 
consideration ” (ol), within the meaning of sec. 57. In short, if the condi- 
tions of sec. 57 are complied with, the true owner is protected against the 
relation back of the title of the Official Assignee to the first available act 
of insolvency as if possession had been taken or consent revoked before the 
commencement of the insolvency. The High Court of Madras has, however, 
held that the taking of ])OSse8sion must also be without notice of an available 
act of insolvency and that taking possession with such notice is not a hona 
fide dealing (p). This view, it is submitted, is erroneous. See para. 29 
above, “ Relation back and protected transactions,” and para. 656 (3) below. 

We now proceed to consider (1) how possession may be determined by 
the true owner, and (2) how consent may be revoked. 

574. Determination of possession. — If the true owner obtains 
possession of the goods from the insolvent before the commencement of the 
insolvency or before the date of the order of adjudication and without notice 
of the presentation of any insolvency petition by or against the insolvent, 
the goods do not pass to the Official Assignee. The mode in which possession 
may be taken differs according to the character of the goods and their 
situation. Where the goods admit of actual delivery, such delivery must 
be taken '(j). Where they do not admit of actual delivery, as where they 
are lying on the premises of the true owner but in the order and disposition 
of the insolvent, a symbolical change of possession is sufficient (r). Neither 
actual delivery nor symbolical delivery is necessary if the true owner has 
determined his consent to the reputation of ownership as stated in para. 576 
below. 

(n) Young v. Hope (1848) 2 Ex. 105 ; L. R. 5 Ex. 289. 

Re Wright (1876) 3 Ch. D. 70; (ol) Re wright {IH7 6) 3 Ch. D. 70. 

Oraham v. Furber (1854) 14 C. B. {p) Mercantile Bank of India v. Official 

410. Aesignee, Madras (1916) 39 Mad. 

(nl) Ex parte Montague (1876) 1 Ch. 250, at pp. 259-262, 35 I. C. 942. 

D. 554. iq) See Storer v. Hunter (1824) 2 B. &C. 

(n2) Re TilleUe (1889) 6 Morr. 70 ; Rutter 368, 384, 107 E. R. 770, 776. 

V. Everett (1895) 2 Ch. 872; (r) if an(on v. J/oorc (1790) 7 T. R. 07, 

Re Seaman (1896) 1 Q. B. 412. 101 E. R. 858. 

[o) KreM v. Central Goods Co. (1870) 


Paras. 
573, S74 
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Para. 574 warrants, etc. — ^Where goods are at sea 

indorsement and delivery of a bill of lading constitutes delivery of the goods, 
a bill of lading being a document of title to the goods (s). In the case of 
goods at a wharf or in dock, mere indorsement and delivery of a wharfinger’s 
certificate or of a dock warrant is not sufficient to transfer possession; 
it is necessary that notice should be given to the person in cus^y of the 
goods and that he should attorn to the true owner. The reason is that these 
documents are not documents of title to the goods, but are mere authorities 
to receive possession (0* Here again it must be remembered that mere 
notice will suffice and no attornment is necessary if the true owner determines 
his consent to the reputation of ownership in the manner provided by law 
[para. 676]. 

Possession taken must he real, hut it may he friendly. — ^As regards possession 
it is. now settled that it need not be hostile. A real possession, even though 
it be friendly, is sufficient to exclude tbe operation of the reputed ownership 
clause. Thus in Ex parte National Guardian Assurance Co. (u), the mortgagee 
with the intention of assuring his rights under the mortgage deed left a man 
in possession of household furniture mortgaged to him, such furniture being 
then within the order and disposition clause. The man remained in the 
back premises and the mortgagor with the consent of the mortgagee continued 
to use the furniture as before subject to the control of the man in possession. 
The mortgagor was afterwards adjudged bankrupt, and the trustee in 
bankruptcy claimed the furniture. It was held that the possession taken, 
though friendly, was real, and that the title of the mortgagee prevailed over 
that of the trustee. James L. J., said: ** It is said, however, that the possession 
taken was not a hostile but a friendly possession. . . . The only question is 
whether possession was taken by the true owner of the goods with the intention 
of asserting his rights. In the present case, whatever were the motives of 
kindness of the [mortgagee] company’s manager towards the debtor, it is 
clear that his object was td' get the goods out of the debtor’s order and 
disposition, so as to avoid the efiect of his bankruptcy, which was then 
imminent. He had learnt that the debtor was embarrassed, and he completed 
his title by taking absolute possession ol the goods. It was not a sham but 
a real possession, taken for the purpose of giving effect to the security of the 
company.” In the same case Thesiger L. J. said : The debtor had, as in 
Vicarino v. Hollingsworth (v), the use of the goods but it was subject to the 
control of the man who was put into possession, and who was there to see 
that the use was in accordance with the rights of the bill of sale holders.” 

(s) Brown v. Ueathcote (1746) 1 Atk. 

160, 26 £. K. 103; Barbar v. 

Meyerstein (1869) L. B. 4 H. L. 

317, 326, 330. « 

(t) BentaU v. Bum (1824) 3 B. & G. 

423, 107 E. R. 791 ; Farina v. 


Home (1846) 16 M. & W. 119, 
153 E. R. 1124. 

(tt) (1878) 10 Ch. D. 408 ; Vicarino v. 

HoUingsworth (1869) 20 L. T. 362. 
(V) (1869) 20 L. T. 362. 
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In Agabeg's case (w\ the mortgagee of furniture put a durwan (watchman) Pariu' 574 
at the gate, and sent a man to make a catalogue with a view to the disposal 
of the furniture by public auction, but the mortgagor was in the meantime 
allowed to use the furniture as before until his insolvency. Upon these facts 
the High Court of Bengal held that the furniture was in the order and 
disposition of the insolvent, and that it passed to the Official Assignee. 

This decision, it is submitted, is erroneous. As in Ex parte National 
Omrdian Insurance Company ^ so in this case, the mortgagee took possession 
with the intention of asserting his rights under the mortgage. The possession 
was a real and not a sham possession. Though the furniture remained for 
the time being in the posi^ession of the mortgagor, it was subject to the control 
of the durwan. Such being the case it could not be said that the furniture 
was in the order and disposition of the insolvent (x). 

Right to take possession . — The taking possesion is not effective 
unless the true owner has the right to take possession of the goods. 

If he has no such right and he takes possession, such possession will not avail 
him ias a^inst the OfiScial Araignee. Thus where goods are assigned by 
way of niortgage, and the mortgage deed contains a clause enabling the 
mortgagor to retain possession until default is made in payment, the 
mortgagee is not entitled to take possession before default is made. On the 
other hand if the deed contains a further clause empowering the mortgagee 
to take possession on the happening of a specified event, though it be before 
default, e.g.i the mortgagor becoming embarrassed in his affairs (y), or the 
mortgagor removing or attempting to remove any part of the goods from the 
premises without the previous consent of the mortgagee (z), the mortgagee 
is entitled, on the happening of the contingency, to take possession of the 
goods. 

Taking possession of part of the goods . — The taking possession of 
part of the goods is tantamount to a withdrawal of consent as to 
the whole. Thus where goods assigned by way of mortgage are in two 
shops, and the mortgagee takes possession of goods in one shop, and the 
mortgagor is afterwards adjudged insolvent, the possession so taken amounts 
to a. withdiiawal of the consent of the mortgagee to the goods in the other 
shop remaining in the mortgagor’s order and disposition. The result is 
that the mortgagee is entitled to possession of goods in both the shops as 
against the Official Assignee (a). 


Taking possession after insolvency . — See para. 673 above. 


{w\ 2 Ind. Jur. 340. 

. (x) . See IH the matter of R. Brown (]386) 
... 12 Cal: 629, 6.37, per Wilson J. 

. ,Se6 alsa Be Bdicjo (1676) 4 Ch. 
. / . 1 . ^96, 501, per Bacon C. J. . 

(y) Ex parte Natumal OuardiSn Assurance 
Co. (1878) 10 Ch. D. 408 ; Ex 


paHe Montague (1876) 1 Ch. D. 
564, 657. 

(z) Be Eslick {im)4 Ch, D. 496. 
. Seo also Storer v. Hunter (1824) 
3 B. A; C. 368, 107 E.R. 770 (lease 
of coal mine and of chattels). 

(a) B6Es/fcifc(1877)4Ch. D. 496, 602. 



406 


LECTURE IX. 


Parat. 575. Determination of consent— Just as the true owner may 
575,576 determine the possession of the insolvent by taking possession of the goods, 
so he may determine his consent to the reputation of ownership. The 
effect of withdrawing consent is to take the goods out of the order 
and disposition of the insolvent without any change of possession. 
We proceed to consider how the consent of the true owner may be 
withdrawn — 

(i) in the case of goods ; 

(ii) in the case of trade debts. 


576. (i) Determination of consent in the case of goods 

1. Demand for possession, — If the true owner hona fide demands 
possession with a view to taking possession, and from no fault of his own 
he fails to get it, the goods are no longer in the insolvent’s possession with 
the consent of the tru^ owner. The insolvent may after demand refuse to 
deliver the goods (d), or he may refuse admission to or forcibly eject the 
true owner or his agent sent to take possession of the goods (e), or sent to 
catalogue the goods with a view to selling them (/) ; in all these cases, if 
there be a hona fide demand of possession, the demdnd itself operates as a with- 
draiJUal of the true owner's consent so as to take the. goods oui of the order and dis- 
position of the insolvent. It seems also that a demand made before the 
commencement of the insolvency will be effective, even though it may not 
reach the insolvent until after the commencement of the insolvency {g). In 
some cases the opinion has been expressed that the mere giving of instructions 
by the true owner to his agent or his pleader to demand possession may 
amount to a withdrawal of the true owner’s consent (%). 


Though no demand is made, yet if the true owner does all that he can 
to assert his title and take possession of the goods, he puts an end to the 
reputation of ownership (j). But a mere intention to demand the goods 
and get possession of them^is not sufficient to negative the true owner’s 
consent (fc). 


(6) Smithy. Topping {IS3S) 5 B. & Ad. 
674, 110 £. R. 939. 

(c) Ex parte Ward (1872) L. R. 8 Ch. 

App. 144. 

(d) (1833) 5 B. & Ad. 674, supra; 

Official Assignee v. Mohamed 
(1923) 1 Rang. 153, 74 I. C. 919, 
(*24) A. R. 27 ; Aburubammal v. 
Official Assignee of Madras (1924) 
47 Mad. 215, 79 1. C. 809, (*24) 
A. M. 214. 

(e) Ex parte Montague (1876) 1 Ch. D. 

554 ; Re Ambrose Summers 
(1896) 23 Cal. 592; Ex parU 
Harris (1872) L. R. 8 Ch. App. 48. 
(/) In the matter of R. Brown (1886) 
12 Cal. 629, 637-638. 


(p) See Ex parte Ward (1872) L. R. 8 
Ch* App. 144. 

{h) Re Esltck (1876) 4 Ch. D. 496 ; 
(1924) 47 Mad. 215, 218-219,79 
1. C. 809, (*24) A. M. 214, supra. 
A letter proved to have been 
posted to the proper address of a 
person must be presumed to have 
reached him in the absence of 
evidence to the contrary: (1924) 
47 Mad. 215, 218-219, 79, 1. C. 
809, (’24) A. M. 214, supra. 

(j) Re Eslick (1876) 4 Ch. D. 496, 

502 ; In the matter of R. Brown 
(1886) 12 Cal. 629, 637-639. 

(k) Brewin v. Short (1855) L. J. Q. B. 

297. 
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2. Talcing possession of part of goods. — Where goods comprised in the 
same mortgage are in different places, e.g.^ where they are in different 
streets in the same town, taking possession of part of the goods operates 
as a withdrawal of the true owner’s consent as to the whole (I). 

Goods in possession of uarehouseman. — ^Where goods are not in the 
actual possession of the insolvent, but of a. warehouseman on his behalf, 
demand of possession from the insolvent is sufficient and notice to 
the warehousenian is not necessary ; for though, in order to take goods 
out of the possession of the insolvent, notice must be given to the warehouse- 
man, still for the purpose of determining the consent of the true owner, the 
insolvent is the proper person to receive the notice (m). 

3. Goods at sea or abroad. — In the case of goods at sea (n) or in the 
hands of an agent at a foreign port (o), the true owner can determine 
his consent by giving notice to the agent in possession of the goods ; notice 
if posted before the commencement of the insolvwicy, will be effective, even 
though it does not reach the agent until after the insolvency. 

4. Institution of suit. — Where no demand is made, the institution of a 
suit to realise the security ia tantamount to a withdrawal of consent (p). 

5. Granting time after demand, — The granting of time to the insolvent 
after demand of possession may (q) or may not (r) amount to a fresh 
consent on the part of the true owner to the goods being in the possession, 
order or disposition of the insolvent ; it depends on the circumstances 
of each case. 

6. Demand of possession after insolvency. — ^See para. 573 above. 


577. (ii) Determination of consent in the case of trade debts 

1. Notice of assignment. — Where a trade debt is assigned by a 
trader who afterwards becomes insolvent, the assignee may give 
notice of the assignment to the insolvent’s debtor, and thereby determine 
his consent to the debt remaining in the order and disposition of the 
insolvent. Thus if A assigns to R a trade debt owing to him from C, 
and B gives notice of the assignment to C, such notice will take 
the debt out of the order and disposition of A (s). But if no such 


(/) Re Eslick (1876) 4 Ch. D. 496. 

(m) Ex parte Ward (1872) L. R. 8 Ch. 

App. 144. 

(n) Burn v. Carvalho (1839) 4 M. & Cr. 

690, 40 E. R. 265 

(o) Acraman v. Bates (1860) 29 L. J. 

Q. B. 78. 

(p) Puninthavelu Mudaliar v. Bhashyam 

Ayyangar {1902) 25 Mad. 406, 418 ; 
Official Assignee v. Mohamed 


(1923) 1 Rang. 163, 74 I. C. 919 
(’24) A. R. 27. 

(g) Aburubammal v. Official Assignee^ 
Madras (1924) 47 Mad. 215, 219, 
79 1. C. 809, (’24) A. M. 214. 

(r) In the matter of R. Brmvn (1886) 

12 Gal. 629. 

(s) As to when such notice should be 

. given, see para. 573 above. 


Pant. 
576. 577 
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Pnypt notice is given, the debt will pass to the Official Assignee as . part 
577 , S78 of A*8 property and be divisible among bis creditors (t). Assignment 
of a debt coupled with notice of the assignment is equivalent to taking 
possession of the debt by the assignee, and it takes the debt out of the 
reputed ownership of the insolvent (u). If the notice is posted before 
the commencement the insolvency, it will be effective, even though it 
does not reach the debtor until after insolvency (v). The notice must be 
an effective notice, that is to say, such a notice as would prevent the person 
who owes the debt from pa 3 dng any one but the party giving notice (u;). 
It is not necessary that the assignee should himself have given notice ; it is 
sufficient if the debtor has notice through another source ( 2 ;). The fact 
that negotiations were going on between the assignor (insolvent) and the 
assignee is not a good ground for not giving notice before the commencement 
of the insolvency (y). 

2. To whom notice should be ffiven,^Tbe notice should be given to the 
debtor, that is,.the person from whom the insolvent was to have received 
payment of the debt (z). Where the debtor is a company, the notice 
should be given to an officer of the company whose duty it is to 
communicate it to the company (a). Where a receiver of a debt is 
appointed at the instance of the assignee, the notice may be given by the 
receiver, but the notice should be given to the debtor. Notice to the 
assignor (insolvent) is not necessary nor is it sufficient (&). 

3. BiUs of exchange, — No notice of assignment is necessary in the 
case of a bill of exchange accepted by a debtor to the insolvent, because 
by accepting the bill the debtor has notice of the assignment. Notice, 
however, is necessary in the case of an unaccepted bill (c). 

4. Notice of assignment after insolvency, — See para. 573 above. 

678. True owner’s right of proof. — ^If the true owner loses his 
goods by virtue of the reputed ownership clause, he may prove for the 
value of those goods. If,>however, there results a surplus for the insol- 
vent after all his debts are paid and the goods still remain intact, the 
true owner and not the insolvent, is entitled to the goods. This is because 
the statute takes the goods away from the true owner, not for all purposes, 
but for the purposes of the insolvency (d). 

(0 Be TiUett (1889) 6 Mor. 70^ 11 App. Cas. 426, 436. 

BiUter y. Everett (m6) 2 Ch, 912; {y) Re Neal(\2U)2 K. B. 910. See 

Bhavan Mvlji v. Kavaeji Jehangir also Re CoUina (1925) Ch. 556, 

(1878) 2 Bom, 0i:2; PunirUhavelu 560. 

Mudaliar v. Bhaahyam Ayyangar (z) Chrdnerer v. Loch Ian (1838) 4 My. 
(1902) 25 Mad. 406, 412. & Cr. 129, 49 £. B. 51. 

(tt) Re Ooetz, Jonas <b Co, (1898) 1 (a) AUetson v. Chichester (1875) L. B. 

Q. B. 787, 794. 10 C.P. 319, 329. 

(t;) Bdchary, Bellamy imS) 2 Ex. m, {b) Re Neal {mi) 2 K. B. m. 

154, E. B. 508 ; Re Dixon (1900) (c) Re Ooetz, Jonas df Co. (1898) 1 

83L.T.433. Q. B. ?d7, 794. 

(w) (1902) 25 Mad. 406, 412, supra, (d) P.-t. I. A., s. 52 (2) (c), 2nd proviso ; 

(x) Colonial Bank y, Whinney (1886) Re BtMon {1201) 2 K. B. 180. 
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B. Reputed ownership under Provincial Insolvency Act. 

579. Reputed ownership under Provincial Insolvency Act Para. 579 
[s. 28 (3)1 : — By sec. 28(3) of the Provincial Insolvency Act it is provided 
that goods which are, at the date of the presentation of the petition on which 
the order of adjudication is made, in the possession, order or disposition of 
the insolvent in his trade or business, by the consent and permission of the 
true owner under such circumstances that he is the reputed owner thereof, 
are divisible amongst his creditors. There are two points of difference 
between the Presidency-towns Insolvency Act and the Provincial Insolvency 
Act. The first is as to the rights of secured creditors ; the second is as to 
the goods which fall within the reputed ownership clause. 

First, as to the rights of secured creditors. Sec. 28 of the Provincial 
Insolvency Act consists of seven sub-sections. Sub-sec. (3) relates to reputed 
ownership. Sub-sec. (6) relates to secured creditors. By sub-sec. (6) it 
is provided that nothing in sec. 28 shall affect the power of any secured 
creditor to realise or otherwise deal with his security in the same manner 
as he would have been entitled to realise or deal with it if sec. 28 had not 
been passed. Having regard to the order in which these two sub-sections are 
placed it has been held by the High Courts of Calcutta (e) and Allahabad (/), 
that the rights of a secured creditor are not affected by the reputed 
ownership clause, and that the goods, though in the reputed ownership of 
the insolvent at the time of the insolvency, do not pass to the Keceiver. 

Dealing with this question the High Court of Calcutta observed that though 
this interpretation of the section was against the spirit and object of the 
reputed ownership clause, it was impossible to hold otherwise as the clause 
which saves the rights of secured creditors follows the reputed ownership 
clause, in that section. In the Allahabad case, Walsh, J., said, “ We are 
convinced that inasmuch as the existence of a mortgage over movable pro- 
perty, which remains in the possession of the debtor, would raise all sorts 
of questions as to the meaning of the terms ‘true owner’ and ‘reputed 
owner ’ used in sec. 28, that was why the Legislature went out of its way to 
enact sub-sec. (6).” I do not think the Legislature did anything of the 
kind. Though to me the intention of the Indian Legislature in many cases 
is as inscrutable as the wB,ys of God, it is not so in this case. What happened 
was that in the Bill as it stood before it was referred to the Select Committee, 
what is now sub-sec. (6), which saves the rights of secured creditors, stood 
as a proviso to what is now sub-sec. (2). The Bill as originally drafted did 
not contain any provision as to reputed ownership or after-acquired property. 

These were inserted in the section by the Select Committee. While recast- 
ing the section the Select Committee placed the clauses relating to reputed 


(e) ShanuUdas KaheUry v. Phanindra 
Nath (’23) A. G. 532, 72 I. C. 467. 
( /) JHatiram v. PodweU (1922) 21 All. 


L. J. 32, 70 I. C. 749, (*23) A. A. 
159. 
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Para. S79 ownership and after-acquired property immediately after what is now sub* 
sec. (2), and detached from that sub-section the proviso relating to the rights 
of secured creditors, and placed it where it now stands. Nobody seems to 
have considered what the effect of that change would be. It was not as 
if the Select Committee deliberately placed the clause relating to the rights 
of secured creditors after the reputed ownership clause. By far the largest 
number of transactions to which the doctrine of reputed ownership applies 
are mortgages of goods. The section as it stands does not apply to such 
transactions. The operation of the clause is confined to cases where the 
true owner has lent his goods for use to the insolvent, or let them out on 
hire to him, or sent them to his shop for sale, or having bought the goods 
from the insolvent has allowed the insolvent to continue in possession thereof, 
and such other cases. Cases, however, of this kind are very rare in the 
mufassal. The result is that the reputed ownership clause has almost 
become a dead letter in the mufassal. But I for one do not regret this 
result. The doctrine of leputed ownership has operated very harshly in 
several cases, and it has worked greater evil than good. It is not recognized 
in several systems of Bankruptcy Law. If, however, that clause is to stand 
in the Statute Book of India as a living clause, the whole section should be 
recast. The section as it now stands is like a Cheap Jack’s shop packed 
with varieties of clothes some of which are for mere show. 

Further, the section of the Presidency-towns Insolvency Act contains 
a proviso whereby it is enacted in effect that choses in action other than 
trade debts are not goods within the meaning of the section [para. 548]. 
There is no such provision in the Provincial Insolvency Act. Are choses 
in action other than trade debts to be regarded as goods within the meaning 
of sec. 28 (3) of the Provincial Insolvency Act ? We do not think that that 
was the intention. This, however, is another instance of an attempt to 
shorten the Act without regard to precision. 

The second point of difference is as to the point of time when the reputed 
ownership clause takes effect. Under sec. 55 (2) (c) the Presidency-towns 
Insolvency Act goods affected by the reputed ownership clause must bo 
in the possession, order or disposition of the insolvent at the (mfiimmement 
of the insolvency (para. 582). Under sec. 28 (3) the Provincial Insolvency 
Act they must be in his possession, order or disposition at the date of the 
'presentation of tM petition on which the order of ^judictien is made. The 
true owner may take the goods out of the order and disposition of the insolvent 
at any time before the presentation of the petition. He may do so even 
after the presentation of the petition, provided it is done before the date of 
the order of adjudication and without notice of the presentation of the 
petition. The mode in which the true owner may determine possession and 
revoke his consent is discussed in para. 573 above. 

The result is that except as to (1) secured creditors [paras. 551, 562] and 
(2) the commencement of the insolvency, there is no substantial difference 
between the provisions of the two Acts. 
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PART L 

1X)CTRINE OF RELATION BACK. 

L A., B. 51 : Prov. I. A., 1920, t. 28 (7). 

580. Meaning of “relation back.” — It may appear at first sight that Paras, 

the title of the Official Assignee or Receiver commences from the date of 58®# 581 
the order of adjudication, as that is the date on which the property of the 
insolvent vests in the Official Assignee or Receiver, but it is not so. Under 

the Provincial Insolvency Act, sec. 28 (7), the title of the Receiver commences 
at the date of the presentation of the petition on which the order of adjudi- 
cation is made. Under the Presidency-towns Insolvency Act, sec. 51, the 
title of the Official Assignee commences at a much earlier date, and that 
is the time when the debtor committed the earliest act of insolvency which 
he is proved to have committed within three months before the presenta- 
tion of the petition on which the order of adjudication is made. 

Such an act of insolvency is described in the English law as the first avail- 
able act of insolvency” (a). The principle now under consideration is 
called the doctrine of relation back. The title of the Official Assignee 
rdates hack to and commences at the time of the first available act of insolvency 
committed within three months before the presentation of the insolvency 
petition. The title of the Receiver relates hack to and colnmences at the 
date of the presentation of the insolvency petition. It is not uncommon 
for debtors on the eve of insolvency to transfer their property to others to 
defraud their creditors. Justice to the creditors requires that such transfers 
should not be allowed to stand, and it is for this purpose that the title of the 
Official Assignee and Receiver is made to relate back to a date earlier than 
the date of the order of adjudication. The Official Assignee or Receiver is 
deemed to be the owner of the property, under the Presidency-towns 
Insolvency Act, from the moment the first available act of insolvency is 
committed, and under the Provincial Insolvency Act, from the date of the 
presentation of the insolvency petition. As such owner he is entitled to 
impeach all dealings and transactions entered into by the insolvent even prior 
to the date of adjudication. At the same time provision is made for the 
protection of hona fide transactions entered into before the date of adjudica- 
tion by sec. 57 of the Presidency-towns Insolvency Act and the correspond- 
ing sec. 55 of the Provincial Insolvency Act. These sections are called 
protection sections and they are dealt with in Part VI of this Lecture. 

581. History of the doctrine of relation back.— Relation back 
of the title of the trustee in bankruptcy has existed under English Statute 


(a) B. A., 1914, 8. 167. 
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Pmt. Under that statute the formal bankruptcy 

SUf might take place at any time subsequent to an act of bankruptcy and the 
title of the trustee dated back to the date of the act of bankruptcy, however 
remote that date might be, so that during the whole of the rest of the man’s 
life there would be the possibility of setting aside any dealings by him in 
relation to property which then belonged to him. The effect of subsequent 
legislation in England has been to limit this relation back from time to 
time. Under the Act of 1869 an act of bankruptcy was available for 
adjudication for six months, and the title of the trustee in bankruptcy 
related to prior acts of bankruptcy committed within twelve months before 
adjudication {h). Under the Act of 1883, an act of bankruptcy was 
available for adjudication for three months, and the title of the trustee 
related back to the earliest act of bankruptcy proved to have been committed 
within three months before the presentation of the petition on which the 
receiving order was made (c). This is also the law under the Bankruptcy Act, 
1914 (d), and under the Presidency-towns Insolvency Act. The maximum 
period of relation back is now three months, so that if the requisite bankruptcy 
proceedings are not taken within that period, the act of bankruptcy ceases 
to be effective, and there can be no relation back to the date of that act of 
bankruptcy even though bankruptcy should Subsequently supervene. 


682. Commencement of insolvency.— Property which belongs to 
the insolvent at the commencement of the insolvency vests in the 
Official Assignee or Receiver. The Official Assignee or Receiver becomes the 
owner of the property, not merely from the date when the order of adjudi- 
cation is made, but from the commencement of the insolvency (e). 

Under the Presidency-towns Insolvency Act, the insolvency is deemed 
to have relation back to and to commence at the time when the act of 
insolvency is committed on which the order of adjudication is made. If the 
insolvent has committed more acts of insolvency than one, the insolvency 
commences at the time of ttie first of the acts of insolvency proved to have 
been committed by the insolvent within three calendar months next preceding 
the date of the presentation of the insolvency petition. The time of the 
commencement of the insolvency is the actual moment of the day when 
the act of insolvency was committed, and not the beginning of that day (/). 
If the act of insolvency is the act of the insolvent himself, e,g,, a 
transfer of property to defeat or delay creditors, the title of the Official 
Assignee or Receiver relates back to the moment of the commencement of 
the act of insolvency, but if it is not a voluntary act, but a proceeding in 
inviium^ e.^., a sale of property under an execution, the title relates 
back to the completion of the transaction which constitutes the act of 


(6) B.A., 1869, SB. 6, 11. 

(c) B.A., 1883, SB. 6, 43; 

(d) B.A., 1914, SB. 4, 37. 


(e) P.-t. i. A., 8. 52 (1) (a) ; Prov. I. A., 

A 28(2)45 (7). 

( f) Be Bumpua (1908) 2 K.B. 330. 
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insolvency (ff). The law as Jo commencement of insolvency under the Para.^^ 
Presidency-towns Insolvency Act is the same as the English law. 

Under the Provincial Insolvency Act, an order of adjudication relates 
back only to the date of the presentation of the petition on which it is made ; 
in other words, the insolvency commences with the presentation' of the 
petition. 

Under both the Acts the title of the Official Assignee or Receiver relates 
back to the commencement of the insolvency. The only difference is as to 
the point of time when the insolvency commences. This may be explained 
by two hypothetical cases, one of adjudication on a creditor!s petition, and 
the other of adjudication on the debtor’s own petition. 

(i) Adjiidication on creditor’s petition 

(1) 1st January 1929— first act of insolvency, heing a transfer by 
way of fraudulent preference (h). 

(2j 1st February 1929 — second . act of iraolvency, being a transfer 
with intent to defeat creditors (i). 

(3) 1st March 1929 — third act of insolvency^ being departure of 

debtor from his usual place of business with intent to defeat 
his creditors (j). 

(4) 25th April 1929— presentation of creditor’s petition for adju- 

dication founded on the third act of insolvency. 

(5) 25th May 1929— order of adjudication. 

Under the Presidency-towns Insolvency Act, the insolvency com- 
mences from 1st February 1929 when the second act of insolvency was 
committed, that being the date of the earliest act of insolvency com- 
mitted within three months before the date of the presentation of the 
petition, and the title of the Official Assignee relates back to that date. The 
first act of insolvency does not count, for it was committed on 1st January 
1929, that is, more than three months before the date of the presentation 
of the petition and it is not available for any purpose under the bankruptcy 
law. If the debtor had committed only the third act of insolvency, the 
insolvency would have commenced on 1st March 1929, and the title of 
the Official Assignee would have related back to that date. The same is 
the rule of the English law. 

Under the Provincial Insolvency Act, the insolvency commences on 25th 
April 1929, that being the date of the presentation of the petition, and the 
title of the Receiver relates back to that date. 

(g) Ex parte ViUars (1874) L.R. 9 Ch. (i) P.-t. I. A., a. 9 (b) ; Prov. I. A., 

App.432,446. 8.6(b),. . 

(A) P.-t. I. A., 8. 9 (o) ; Prov. I. A., (J) P.-t. I. A., a. 9 (d) (ii) ; Prov. I. A., 

a. 6 (o). a. 6 (d) (ii). 
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(ii) Adjudication on debtor’s petition : — 

(1) 1st January 1929 — ^notice of suspension of payment by 

insolvent (k). 

(2) 1st February 1929— presentation of petition by debtor to be 

adjudged insolvent. 

(3) Ist March 1929 — order of adjudication. 

It should be remembered that the presentation of a petition by a 
debtor to be adjudged insolvent is in itself an act of insolvency (Z). 

Here there are two acts of insolvency, namely, (1) the giving of the 
notice of suspension of payment, and (2) the presentation by the debtor of 
the petition. Under the Presidency-towns Insolvency Act, the insolvency 
commences on 1st January 1929, that being the date of the first act of 
insolvency committed within three months before the date of the presentation 
of the petition and the title of the Official Assignee relates back to that 
date. If the presentation of the petition was the only act of insolvency 
committed by the debtor, the insolvency would have commenced on 1st 
February 1929, and the title of the Official Assignee would have related 
back to that date. The same is the rule of the English law. 

Under the Provincial Insolvency Act, the insolvency commences on 1st 
February 1929, that being the date of the presentation of the petition, and 
the title of the Receiver relates back to that date. 

Summarizing the above, we may say that the commencement of 
an insolvency under the Presidency-towns Insolvency Act is from the 
when the debtor committed the earliest act of insolvency which he is proved 
to have committed within three months before the presentation by the 
debtor or a creditor of the petition on which the order of adjudication is 
made. Under the Provincial Insolvency Act, the commencement of the 
insolvency is invariably thie date of the presentation of the petition by or 
against the debtor on which the order of adjudication is made. Whatever 
may be the date of the commencement of the insolvency, there must always 
be an interval between the commencement of the insolvency and the date 
of the order of adjudication. 

The following points may now be noted : — 

(1) Until an order of adjudication is made there is no insolvency, 

and the debtor retains the property. 

(2) No vesting takes place until an order of adjudication is made. 

It is the making of the order of adjudication which vests the 

property and only upon such an order being made can any 

{k) P.-t. I. A., 8. 9 (g) ; Prov. I. A., (Z) P.-t. I. A., b. 9 (f) ; Prov. I. A. 

B. 0(g). 8. 6(f). 
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vesting take place at all ; but once the order is made, the effect Paris, 
created by it is by a legal fiction taken to relate back to the S82484 
commencement of the insolvency which is alwaj^ some 
anterior date (m). 

(3) On adjudication the property vests in the Official Assignee or 
Receiver, and his title relates back to the point of time when 
the insolvency commences. The insolvent not only ceases to 
be the owner, but is regarded as not having been the owner 
between the commencement of the insolvency and the date 
of the order of adjudication. ^ 

583. Transactions impeachable under bankruptcy law.— On 
the making of an order of adjudication the title of the Official Assignee 
or Receiver relates back to the commencement of the insolvency. From 
this it follows that all dealings and transactions by the insolvent in respect 
of his property between the commencement of the insolvency and the date 
of the order of adjudication are impeachable by the Official Assignee or 
Receiver. To this, however, there is an exception being that contained in 
sec. 57 of the Presidency-towns Insolvency Act and the correspohding sec. 55 
of the Provincial Insolvency Act. Those sections protect certain transactions 
entered into before the date of the order of adjudication if they are entered 
into bona fide and without notice of the presentation of an insolvency petition. 


584. Transactions not impeachable under bankruptcy law.— 
With the exception of voluntary transfers which may be impeached under 
sec. 55 of the Presidency-towns Insolvency Act, no disposition of his 
property by a debtor, in cases governed by that Act, can be impeached under 
the bankruptcy law, if the disposition took place more than three months 
before the presentation of the petition on which the order of adjudication is 
made, or if it took place before the first act of insolvency committed 
within those three months (n). Thus a transfer for the benefit of the general 
body of creditors [sec. 9 (a)], or a transfer with intent to defeat or delay 
creditors (o) [sec. 9 (b)], or a transfer by way of fraudulent preference (p) 
[sec. 9 (c)], cannot be impeached under the bankruptcy law, if it took place 
more than three months before the presentation of the petition on which 
the order of adjudication is made. 

The law under the Provincial Insolvency Act is different. Under that 
Act, with the exception of (1) certain voluntary transfers which are impeach- 
able under sec. 53 of the Act, and (2) certain transfers by way of fraudulent 


(m) Sheonaih Singh y. Munahi Ram 

(1920) 42 AIL 433, 55 I.C. 941. 

(n) P..t.I.A,8.51(l). 

(o) AUen v. BonneU (1870) L.R. 5 Ch. 

App. 577. 


ip) Ex parte Oamea {1919) 120h.D. 314; 
Re Harvey (1890) 7 Morr. 138. 
See also Be Beeeton (1899) 1 
Q.B. 626. 


14 
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preference which are impeachable under sec. 54 of the Act, no disposition 
of his property by a debtor can be impeached under the bankruptcy law, 
if it took place before the date of the presentation of the petition on which 
the order of adjudication is made (q). Thus a transfer for the benefit of the 
general body of creditors [sec. 6 (a)], or a transfer with intent to defeat or 
delay creditors [sec. 6 (b)], cannot be impeached under the bankruptcy law 
if it was made before the date of the presentation of the petition on which 
a debtor is adjudged insolvent. 

A transfer, though it may not be impeachable under the bankruptcy 
aw, may be impeachable under the general law. Thus a transfer with 
intent to defeat creditors may, besides being an act of insolvency, be fraudu- 
lent within the meaning of sec. 53 of the Transfer of Property Act, 1882. 
In such a case the transfer may be impeached by the Official Assignee or 
Receiver as representing the creditors of the insolvent under that section, 
though it was made long before the commencement of the insolvency, 
provided he does so within the period of limitation (r). A transaction may 
similarly be impeached by him if it is void as a specific attempt to evade the 
operation of the bankruptcy law. Thus a stipulation in a deed that, upon 
a man becoming insolvent, that which was his property up to the date of the 
insolvency should go over to some one else and be taken away from his 
creditors, is void as being a violation of thepolicyofbankruptcy law, and the 
Official Assignee or Receiver is entitled to such property, though the deed 
was executed long before the commencement of the insolvency (s). See 
para. 138 (8) above. 


i^585 


585. General results of the doctrine of relation back.~A 
debtor cannot after the commencement of his insolvency enter into any 
transaction in respect of his property which will bind the Official Assignee 
or Receiver, and a person^ealing with him from that date may find himself 
in a precarious position. If he pays money to the debtor he gets no discharge 
for it and may have to pay again to the Official Assignee or Receiver ; if he 
receives money from the debtor, he is liable to return it ; if he buys property 
he gets no title as against the Official Assignee or Receiver, unless in each 
of these cases the transaction comes within the protection section (<). 


(q) Prov. I. A., s. 28 (7). 

(r) ReMaddever 623 

[limitation]. 

(a) Ex parte Jay (1879) 14 Oh.D. 19 
[landowner and builder 1 ;Sx parte 
Jackson (1880) 14 Oh.D. 726 

[attornment clause in morigage 
deed-rent unreal]; Ex parte Barter 
(1884) 26 Ch.l). 610 [shipbuilding 
contract]; Ex parte Furoer (1877) 
6 Ch D 181 [liquidation by 


arrangement] ; Farmers* Mart, 
Ltd. V. Milne (1916) A.G. 106 
[contract of employment]. See the 
Indian Contract Act, 1872, s. 23, 
and the Transfer of Property 
Act, 1882, s. 13. 

(<) Pansford Baker df Co. v. Union of 
London and Smith's Bank, Ltd. 
( 1906) 2 Gh. 444, 462, per Fletcher 
Moulton, Ij.Ji 
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586. Payments by insolvent.— D money belonging to the insolvent Pair«t» 
has been paid by the insolvent or by an agent on his behalf, between the 586*»M 
commencement of the insolvency and the date of the order of adjudication, 
it may be recovered by the Official Assignee or Receiver from the person 
who has received it or from the agent unless the payment comes within 
the protection section (u). This does not apply to pa 3 rments by persons 
who act merely as messengers to pay over the money (v). The relation back 
of title empowers the Official Assignee or Receiver to recover money, 
which the principle in pari ddicto potior est conditio possidenJtis would 
have prevented the insolvent himself from recovering. Thus if money 
belonging to the insolvent is paid away by a third party to stifle a prosecution, 
it may be recovered from the payee though he was ignorant when he received 
it that it was the insolvent’s money. The consideration being illegal, the 
protection section does not apply (w). See para. 658 below. 

687. Transfer of property by insolvent.— If property belonging to " 

the insolvent is disposed of by him or by an agent on his behalf between the 
commencement of the insolvency and the date of the order of adjudication, 
then if the transaction is not within the protection section, the property may 
be recovered back by the Official Assignee or Receiver, or the person who 
made the disposition may be made liable to the Official Assignee or Receiver 
for the value of the property {x). See paras. 659 and 661 below. 

588. Payments to insolvent. — If money due to the insolvent is 
paid to him or his agent between the commencement of the insolvency and 
the date of the order of adjudication, the debtor may be compelled to pay 
it again to the Official Assignee or Receiver, or the sum may be recovered 
from the agent, unless the transaction is within the protection section (y). 

See para. 660 above. 

589. Trustees under a void deed of transfer.— When a debtor 
transfers his property to trustees for the benefit of his creditors (which is an 
act of insolvency), and the trustees take possession of the property and carry 
on his business under the provisions of the deed, and the debtor is subsequently 
adjudged an insolvent on the act of insolvency committed by the execution 
of the deed, the title of the Official Assignee or Receiver relates back to the 
date of the transfer, and the Official Assignee or Receiver must elect to treat 
the trustees either as trespassers or as his agents. If he elects to treat them 


{u) Ex parte Edwards {IHS4) 13 Q.B.D. 
747 ; Re Simonson (1894) 1 

Q.B. 433. See also Ex parte 
HMer (1883) 24 Gh. D. 339. 

(e) Cole V. F, Wright (1811) 4 Taunt. 
198, 128 E.R. 305. 

to) Ex parte Wolverhampton Banking 
Co. (1884) 14 Q.B.D. 32. 


(x) Vernon v. Hankey (1787) 2 T.R. 

113, 100 E.R. 62. 

(y) McEntire v. Potter db Co. (1889) 

.22 Q.B.D. 438, a case of money 
paid by a marine insurance 
company to a bankrupt after 
adjudication. 
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Pant. M trespasseiB, they must deliver up to him all the property of the insolvent 
gggtiiSSl of which they took possession and which remains in their possession uncon- 
verted, and must pay him the value of any property which they have 
converted (s). If the trustees have paid out of the property any sum to 
their solicitor for costs incurred in relation to the deed, the trustees are liable 
to repay that sum to the Official Assignee or Receiver (a). If a debtor 
of the insolvent pays his debt to the trustees, then, if the transaction is not 
within the protection section, the debt is not discharged, and the debtor may 
be compell^ to pay it again to the Official Assignee or Receiver, unless it 
can be shown that the trustees have paid the money to the Official Assignee or 
Receiver (6). Where trustees under a creditors’ deed took possession of the 
debtor’s stock in trade, and subsequently allowed the debtor to have it back, 
with the consent of the majority of the creditors on a composition being 
secured, and the debtor sold the stock in trade and disposed of the proceeds, 
it was held that the trustees had intermeddled with the estate and must 
account for the stock in trade and pay its value to the trustee in 
bankruptcy (c). 

590. Sham companies. — ^If the insolvent sells and transfers his 
business to a company formed by him for that purpose, and the transfer is 
set aside as fraudulent and an act of insolvency, the title of the Official 
Assignee relates back to the date of the transfer, and prevails over that of 
the creditors of the company (d). If the business of such a company has 
meanwhile been carried on by a receiver for the debenture-holders, the 
receiver is liable as a trespasser to account to the Official Assignee for the 
assets, if any, which may have come into his hands, or for the value 
thereof (e). The same principles, it seems, would apply to cases under the 
Provincial Insolvency Act. 

591. Sub-sec. (2) : Act of insolvency anterior to petitioning 
creditor’s debt. — ^Under the English law as it stood before 46 Geo. 3, c. 135, 
a commission of bankruptcy was liable to be avoided by the existence of a 
prior act of bankruptcy and a sufficient debt whereon a new commission might 
be sued out. By sec. 5 of that Statute it was provided that no commission of 
bankruptcy should be avoided by reason of any act of bankruptcy having 
been committed before the dqbt due to the petitioning creditor was contracted, 
if the petitioning creditor had not notice of any such act of bankruptcy at 
the time when the debt to him was contracted. By sec. 88 of the Banbuptcy 
Act, 1849, it was provided that no adjudication should be deemed 
invalid by reason of any act of bankruptcy prior to the debt of the petitioning 
creditor, provided there was a sufficient act of bankruptcy subsequent to 
such debt. Sec. 43 of the Bankruptcy Act, 1883, on which the section in 
both the Indian Acts is based, expressly saves the petition and the 
receiving order as well as the adjudication. The provisions of sec. 43 
of the Act of 1883 are re-enacted in sec. 37 of the Bankruptcy Act, 1914. 


(s) Ha: parte VauffAan (1884) 14 Q.B.D. 
25. 

(a) He Forster (1887) 4 Morr. 292. By 
B. 21 of the Deeds of Anangemeut 
Act, 1914, a trustee under a deed 
avoided by bankruptcy is entitled 


to expenses properly incurred. 
(6) Davis V. Patrie (1906) 2 K.B. 786. 

(e) Re Priffoshen (1912) 2 K. B. 494. 

(d) Re Birth (1899) 1 Q.B. 612. 

(e) Be Ooldburg (No. 2), (1912) 1 K. B. 

606. 
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RESTRICTION OF RIGHTS OF EXECUHON CREDITORS. 

!• A«f s* 53 } Pvov* L A»» s* 51*3 

592. Rights of creditors under execution.— Where execution of a Parat* 
decree has issued against the property of a debtor, no person shall be entitled 59% 593 
to the benefit of the execution against the Official Assignee or Receiver except 
in respect of assets realised in the course of the execution by sale or otherwise, 
under the Presidency-towns Insolvency Act, before the date of the order of 
adjudication and before he had notice of the presentation of an insolvency 
petition, and under the Provincial Insolvency Act, before the date of 
the admission of the petition. 

593. The dividing line . — To entitle an execution creditor to the benefit 
of the execution it is necessary that the assets should have been realised in 
the course of execution before a particular date. Under the Presidency- 
towns Insolvency Act the assets must have been realised before the date of 
the ord^r of adjudication (/) and before the execution creditor had notice of 
the presentation of an insolvency petition by or against the debtor. Under 
sec. 34 of the Provincial Insolvency Act, 1907, the dividing line was the 
same, namely, the date of the order of adjudication, but there was no 
provision that the assets must have been realised before the execution 
creditor had notice of the presentation of a petition. The result was that a 
creditor ivho had obtained a decree against a debtor was entitled to 
proceed with the execution of his decree and to have the debtor’s property 
sold even after the presentation of an insolvency petition by or against him 
and even after he had notice of such presentation, and if the sale proceeds 
were realised before the making of the order of adjudication, he w^as entitled 
to receive the entire sale proceeds (^f). To remedy this evil, the section 
was amended and the dividing line is now fixed by sec. 51 of the Provincial 
Insolvency Act, 1920, at the date of the admission of the insolvency petition. 

The result is that an execution creditor under that Act is not entitled to the 
benefit of the execution unless the assets are realised before the admission 
of the petition. 

The benefit of the execution to which the individual execution creditor 
would otherwise be entitled is lost if the assets have not been realised in the 

</) An adjudication order is made on (g) See Sri Chand v, Murani Lai (1912) 
the day it is pronounced and 34 All. 628, 16 I.C. 183 ; Din 

not on the day when it is signed Dayal v. Our Saran Lai (1920) 42 

and sealed : Blount v. Whitely All. 336, 69 I.C. 67 ; Madhu 

(1899) 79 L. T. 635, (1899) 6 Sardar v. Khitiah Chandra (1915) 

Maiu. 48 ; In the maUer of John 42 Cal. 289, 30 l.C. 82. 

Bodry (1870) 5 Beng. L. R. 309. 
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Pluntt. course of execution before resj^ective dates mentioned above. 

5939594 Accordingly, if the assets are not realised before those dates, the property 
seized under the execution will pass to the Official Assignee or Receiver for 
the benefit of the general body of creditors (A). The question which always 
arises in cases of this nature is whether the particular creditor is entitled 
to his money in full, while the general body of creditors get only their 
dividend out of the estate, and the test is whether the assets claimed by the 
individual creditor were realised in the course of execution before the 
respective dates mentioned above (t). A typical case is where immovable 
property is sold in execution and the purchaser pays 26 per cent, on the 
amount of the purchase-money to the sheriff, and the judgment-debtor 
becomes insolvent before the due date for the payment of the balance. The 
assets (purchase-money) cannot in such a case be deemed to have been realised 
before the respective dates mentioned above (j‘), and the sheriff must pay 
to the Official Assignee or Receiver the deposit received by him. The 
execution creditor is not entitled to the amount, and it will be held by the 
Official Assignee or Receiver for the benefit of the general body of creditors 
including the execution creditor. If the judgment-debtor becomes 
insolvent after the whole of the purchase-money is paid, the execution credi- 
tor, and not the Official Assignee or Receiver, is entitled to it, though the 
sale may not be confirmed until after the insolvency (A). 

594. Enfiflish law. — It is necessary at this stage to sound a note of 
warning against applying English decisions as to the rights of execution 
creditors to cases arising in India. The English law as to the rights of exe- 
cution creditors is different from the Indian law. Under the English 
law an execution against the goods or land of a debtor, or an attachment of 
debts due to him, will not be good against the trustee in bankruptcy, unless 
completed by the creditor before the date of the receiving order and before 
notice of a bankruptcy petition or of an available act pf bankruptcy. 
An execution against goods is completed for this purpose by seizure and 
sale ; an attachment of a debt is completed by receipt of the debt ; an 
execution against land is completed by seizure or, in the case of an 
equitable interest in land, by the appointment of a receiver (Z). The 
question under the English law in each case is whether the execution 
was completed before the material date. Under the Indian law, the 
question to be determined is whether the assets were realised in the course 
of execution by sale or otherwise before the material date. These questions 
are entirely distinct and consequently decisions under the English law 
.afford no guide to the determination of questions arising under the 
Indian law. 

{h) Re Dickinson (1888) 22 Q.B.D. 187. {k) See Vishvanath v. Virchand (1882) 

(t) Re Ford (1900) 1 Q. B. 264, 268. 6 Bom. 16. 

(j) Hafez V. Damodar (im) 18 Cal. (/) B. A., 1883, s. 46 ; B.A., 1914, s. 40. 

242. , 
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Further, under the English law the execution must have been completed PurMu 
not only before notice of the presentation of a petition, but also before notice 584496 
of an available act of insolvency. The execution, therefore, must have been 
completed before the sheriff has been in possession for twenty-one da 3 rs ; 
otherwise the execution will be avoided by the act of bankruptcy which is 
deemed to be committed at the expiration of twenty-one days, and of 
which the execution-creditor will be deemed to have notice (11). Under 
the Indian law notice of an available act of insolvency is immaterial. 

596. Attachment.— An attachment, whether before or after judg- 
ment, does not create any charge on the attached property. An attaching 
creditor, therefore, is not a secured creditor within the meaning of sub-sec. (2). 

Hence if an order of adjudication is made after attachment, but before sale, 
the property vests in the Official Assignee or Receiver for the benefit 
of the general body of creditors, and the attaching creditor is not 
entitled to obtain satisfaction of his decree by sale of the attached property. 

The order of adjudication divests the rights of the attaching creditor and 
remits him to the position of an ordinary creditor (m). A obtains a decree 
against R, and attaches R’s property in execution. C claims the property 
as his own, and the executing Court upholds his claim and releases the property 
from attachment. A files a suit against B and C under 0. 21, r. 63» of the 
Code of Civil Procedure, 1908, for a declaration that the property belongs 
to R, and obtains a decree. C appeals from the decree to the High Court. 

The appeal is dismissed, with the result that the attachment is revived. A 
is nevertheless an unsecured creditor and if B is adjudged insolvent before 
the property could be sold in execution of A*s decree, A is entitled only to a 
rateable distribution of the assets (ml). 


596. Realisation of assets.— An execution against the property of a 
debtor is not good against the Official Assignee or Receiver except in respect 
of “ assets realized in the course of the execution by sale or otherwise*'. 
The vrords “ assets realized in the course of the execution by sale or 
otherwise ” have been taken from sec. 295 of the Code of Civil 
Procedure, 1882, which provides for rateable distribution of “assets 
realized by sale or otherwise in execution of a decree “ among the 
holders of decrees for money against the same judgment-debtor. 
The words used in sec. 295 gave rise to a considerable conflict of opinion, 
and they have been replaced in the corresponding section 73 of the Code 


(21) Figg v. Moore (1894) 2 Q.B. 690 ; 
Bums-Bums" Trustee v. Brown 
(1895) 1 Q. B. 324. 

(m) Raghunath Das v. SundarDaa {1915) 
.42 Cal. 72, 41 I. A. 261, 24 I.C. 
304; Frederick Peacocks, Madan 
Qopal (1902) 29 Cal. 428 ; Charles 
Agnew Turner v. Pestonji (1896) 


20 Bom. 403 ; Kashi Nath v. 
Kanhaiya Lai (1916) 37 All. 
452, 29 I.C. 990; Krisnaswamy 
Mudaliar v. Official Assignee of 
Madras (1903) 26 Mad. 673. 
(ml) Uaranchandra v. Jay Chand (1930) 
67 Cal. 122,(*29)A. C.624. 
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^Pjirit. of Civil Procedure, 1908, by the words “assets held by a Court.” It is not 
mSM necessary to set out here the vast mass of decisions bearing on the words 
** assets realized by sale or otherwise in execution of a decree” in sec. 295 
of the Code of 1882. They will be found in the notes to sec. 73 in any 
commentary on the Code of Civil Procedure. We proceed to note some 
of the important decisions. 


697. Garnishee notice. — A obtains a decree against B for Rs. 1,000, ’ 
Cowes Bs. 1,500 tofi. In execution of his decree A attaches the debt due 
by C to R and a garnishee notice is issued. The notice is served on C 
and he pays Bs. 1,500 to the sheriff. Before the amount is paid over to A, B 
is adjudged insolvent, and his property vests in the Official Assignee. 
Upon these facts it was held in a case under the Indian Insolvency Act,1848, 
that the Official Assignee, and not A^ was entitled to the money (n). The 
case was decided under the English law. Under that law an attachment of a 
debt is not complete until it is actually received by the execution creditor. 
Under the present section, immediately the money was paid by C to the 
sheriff, it would be an asset realised in the course of execution, and A would 
be entitled to it in preference to the Official Assignee. 


598. Order for rateable distribution.— Where property belonging 
to a judgment-debtor is attached on the application of a decree-holder, and 
other persons holding money decrees against him have applied for execu- 
tion, and the property is subsequently sold and the proceeds are realized, 
and an order for rateable distribution is made under sec. 73 of the Code 
of Civil Procedure, 1908, and the judgment-debtor afterwards becomes 
insolvent, the persons entitled to the sale-proceeds are the execution 
creditor and the other decree-holders included in the order. From the time 
the order for rateable distribution is made, the money belongs to them. 
The Official Assignee or Reqeiver is not entitled to any part thereof (c). 


599. Receiver of mortgaged property.— Where after the passing 
of a decree in a mortgage suit for a sale of the mortgaged property, a 
receiver is appointed by consent of the parties to recover the rents of the 
property for a period of one year and to hand them over to the plaintiff-mort- 
gagee, the latter alone is entitled to them. The insolvency of the mortgagor 
at anytime during the period of one year does not affect the plaintiff’s rights. 
The Official Assignee is not entitled to them, nor are other decree-holders, 
if any, entitled to a rateable distribution thereof (p). 


(n) Jitmand v. Bamchand (1905) 29 

Bom. 405. 

(o) Official Beceiver v. Venkatarama 

/yer (1022) 42 Mad. L.J. 361,68 
I. C. 612, (’22) A.M. 31 ; Howatson 
y. Durrant (1900) 27 Cal. 351. 


{p) Jhunku Lai v. Piari Lai (1917) 
39 All. 204, 38 1. C. 613 Be Moolji 
Morarji (*20) A. S. 114. 116 I. C. 
306 ; See also Be Pearce (1919) 
1 K. B. 364, 363, 364. 
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600. Secured creditors [sub'Sec. (2)].— The restriotions imposed by 

the section under consideration on the rights of creditors under execution §#0, WI 
do not affect the right of a secured creditor in respect of property against 
which a decree is executed. Thus a mortgagee who has obtained a decree 
for sale of the mortgaged property is entitled to have the property sold 
in execution of his decree even after an order of adjudication is made 
against the mortgagor {q). See paras. 259 and 599. 

601. Money in Court and secured creditors.-“lt has been held in 
England that where in an action on a bill of exchange money is deposited in 
Court by the defendant to abide the event, and the matter is submitted to 
arbitration, and before the award the defendant becomes bankrupt, and an 
award is subsequently made in favour of the plaintiff, the plaintiff is to be 
treated as a secured creditor in respect of the deposit (r ). In that case Sir W. 

M. James, L. J., said that the effect of the order was that the money which 
was paid into Court belonged to the party who might be eventually found en- 
titled to the sum.” It has similarly been held that where money is paid into 
Court admitting liability, the plaintiff in the event of the defendant’s bank- 
ruptcy is a secured creditor in respect of it, and when liability is denied, he is 
a secured creditor for so much of his claim in the action as may be admitted 
for proof in bankruptcy (s). The same principle has been held to apply to 
money paid into Court as a condition of leave to defend under the Rules of the 
Supreme Court, 1883, 0. 14, and such money will be ordered tb remain in 
Court until the event is determined either by trial of action or admission of 
a proof (t). The principle of these decisions has been applied to cases arising 
in India. We proceed to note the Indian cases. 

Where a defendant has been arrested before judgment, and is released 
from custody on paying into Court, under 0. 38, r. 2, of the Code of Civil 
Procedure, 1908, a sum of money sufficient to meet the plaintiff's claim in the 
suit, and he is afterwards adjudged insolvent, the plaintiff is a secured 
creditor to the extent of the amount for which judgment may be passed 
for him and he is entitled to payment in priority to the Official Assignee. 

But it is otherwise if the defendant pays money into Court as a security 
Jor his appearance at any time when called upon while the suit is pending(w). 

Where money is paid into Court by the defendant under 0. 38, r. 5, of the 
Code, the plaintiff acquires no charge on the money, and it passes to the 
Official Assignee on his insolvency. The reason is that the money in such 

{q) Lang v. Heptullabhai (1914) 38 
Bom. 359, 21 I.C. 714 ; Ishwar 
V. Uarjivan (1897) 21 Bom. 681 ; 

Official Receiver v. Palaniawami 
CkeUi (1925) 48 Mad. 750, 88 I.C. 

934, (’25) A.M. 1051. 

<f) Ex parte Banner (1874) L.R. 9 Ch. 


_ ^ . 379. bee also Ex parte 
Bouchard (1879) 12 Ch. D, 26: 

(«) Sc Gordon (1897) 2 Q,B. 616. 

(0 i’ord (1900) 2 Q.B. 211. 
lu) Bamiah Aiyar (1918) 41 Mad. 1063. 
49.I.C. 20. 
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9mrim, & is deposited as a security to produce and place at the disposal of the 
^,«0Z Court property which the defendant was about to dispose of or remove from 
the judrisdiction of the Court (v). The same rule applies where property is 
attached before judgment and it is released by the defendant on paying 
money into Court (w). If a stay of execution is granted by the Appellate 
Court under 0. 41, r. 5 of the Code, on the appellant depositing in Court to 
the credit of the suit the decretal amount, and the appellant becomes insolvent 
before the hearing of the appeal, and the appeal is subsequently dismissed, 
the amount so deposited is payable to the decree-holder and not to the Official 
Assignee {x). Money deposited in Court as security under an order made under 
0. 9, r. 13, of the Code of Civil Procedure, 1908, by which an ex parte decree is set 
aside and the suit restored, has been held to stand on the same footing as money 
paid in to abide the event, and is security to the plaintiff for the sum for 
which he may ultimately obtain a decree. The insolvency of the defendant 
does not affect the plaintiff’s right to draw out the sum from Court if a 
decree is eventually passed in his favour {y). Similarly money paid into 
Court by the defendant as a condition of being allowed to defend a summary 
suit under 0. 37, r. 3 of the Code, is a security to the plaintiff for the amount 
for which judgment may be passed for him (yl). And so is money paid 
into Court by the defendant under 0. 24, r. 1, of the Code (y2). 

602. Execution-purchaser bu 3 ring[ in good faith [sub sec. (3)].— 
It is provided by sec. 63 (3) of the Presidency-towns Insolvency Act and the 
corresponding sec. 61 (3) of the Provincial Insolvency Act that a person 
who in good faith purchases the property of a debtor under a sale in execution 
shall in all cases acquire a good title to it against the Official Assignee or 
Beceiver. This subject is discussed fully in paragraph 266 above. 


(v) Errikulappa v. The Official Assignee, 

Madras (1916) 39 Mad. 903, 32 
I.C. 190. 

(w) Pfomatha Nath v. JfqAtnt Mohan 

(1916)19 C.W.N. 1200, 31 I.C. 
673. 

{x) Chowthmull V. CakuUa Wheat and 
Seeds Association (1924) 51 Cal. 


1010, 84 I.C. 922, (’25) A.C. 
416. 

(y) Parsotam Das v. David (1915) 13 
All. L.J. 893, 30 I.C. 779. 

(yl) Oopahiyary, Thiruvengadam (1917) 
32 Mad. L. J. 603. 

(y2) Maganlal Parbhuram v. N. A, Aziz 
Haji Karim (1927) 5 Rang. 753. 
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PART in. 

PROPERTY TAKEN IN EXECUTION. 

[P*-t. I. A.,t.54; Prov. I. A., s. 52.] 

603. Duties of Court executing decree as to property taken Paras, 
in execution. — Where execution of a decree has been issued against any 804 
property of a debtor which is saleable in execution, and before the sale 

thereof notice is given to the Court executing the decree, in cases governed 
by the Presidency-towns Insolvency Act that an order of adjudication has 
been made against the dd)tor^ and in cases governed by the Provincial Insolv- 
ency Act that an insolvency petition by or against the debtor (y3) has been admit-- 
ted, the Court must, on application, direct the property, if in the possession 
of the Court, to be delivered to the OfiScial Assignee or Receiver, but the 
costs of the ex;ecution will be a first charge on the property so delivered, and 
the Oflicial Assignee or Receiver may sell the property or an adequate 
part thereof for the purpose of satisfying the charge. The Provincial 
Insolvency Act also provides that the costs of the suit in which the decree was 
made are a first charge on the property so delivered. 

604. Sale by executing Court after notice of order of adjudi- 
cation. — Two conditions must be satisfied before an order can be made 
by the Court executing the decree for delivery of the attached property 
to the Official Assignee or Receiver. The first is that notice must be given 
to the executing Court of the order of adjudication or of the admission of the 
insolvency petition as the case may be, and the second is that there must be 
an application to the executing Court for delivery of the property to the 
Official Assignee or Receiver. If such notice is given and such application 
is made, the executing Court is bound to direct the property to be delivered 
to the Official Assignee or Receiver. It doss not, however, follow that 
if no such application is made, the Court executing the decree can sell the 
property even if it had such notice as is mentioned above. In a 
Bombay case under the Provincial Insolvency Act the judgment-debtor 
applied to be adjudged insolvent after attachment but before sale of his 
property in execution of a decree against him. The petition was admitted 
and the executing Court had notice of the admission of the petition. No 
application was made to the executing Court for raising the attachment 
and for delivery of the property to the Receiver, and the Court ordered the 
property to be sold and the sale proceeds to be handed over to the Receiver. 

The order was reversed on appeal and it was held that the executing Court 
having notice of the admission of the insolvency petition, was bound to 
stay the sale (z). In a Madras case, also under the same Act, it was said 

(y3) Basheshar Nath v. Baga Mol ('29) 

A.L.805. 

(z) Mahasukh v. Valibhai (1928) 30 


Bom. L. R. 455, 109 I.C. 152, 
(’28) A. B. 177. 
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Paras executing Court after notice of the order of adjudication 

AM. MS was void as against the Beceiver (a). On the other hand it has 
been held by the High Court of Lahore (b) that if no application is 
made, the Court executing a decree may sell the property even if it has 
notice of the admission of a petition. In support of its judgment the Court 
relied upon Trustee of Wociford's Estate v. Levy (c), a case under sec. 46 
of the Bankruptcy Act, 1883 (d). In that case it was held that a sale by 
the sherifE after a receiving order in execution of a decree against the debtor, 
though made with notice of the order, was valid as against the trustee in 
bankruptcy appointed after adjudication, if no application was made by 
the Official Beceiver under that section for delivery of the property to him. 
The distinguishing features of that case are, first, that the sherifi after he 
came to know of the receiving order communicated with the Official 
Beceiver and the Official Beceiver wrote to the sheriff asking him to realise 
the goods and to account to him for the sale proceeds, and, secondly, that a 
receiving order under the English law does not vest the debtor's property 
in the Official Beceiver as an adjudication order vests it in the trustee iq 
bankruptcy. The Lahore decision, it is submitted, is erroneous. 

605. Application for delivery of possession.~-The application 
for delivery of the property to the Official Assignee or Beceiver may be 
made by the Official Assignee or Beceiver. It may, it seems, also be 
made by the judgment-debtor himself. It cannot be made by an interim 
Beceiver (e), for the section now under consideration contemplates a 
sale of the property for the purpose of satisfying the charge on the 
property for the costs of execution, and an interim Beceiver has 
no power to sell the property. There is no vesting of the debtor’s property 
in an interim Beceiver as in the case of a Beceiver appointed under 
sec. 56 (1) of the Provincial Insolvency Act, after the making of the order 
of adjudication (/). 

The corresponding sectk^n (sec. 35) of the Provincial Insolvency Act, 1907, 
provided for delivery of property to the Beceiver after an order of adjudi- 
cation had been made. The present section provides for an order direct- 
ing the property to be delivered to the Beceiver after the admission of an 
insolvency petition. It is difficult to conceive how such an order can ever 
be made for no Beceiver can be appointed until adjudication. It may be 
observed that the corresponding clause of the Presidency-towns Insolvency 
Bill, as it was originally drafted, contained the words ** a petition has been 


(а) AnatUhdrama Iyer v. Kuttimalu 

(1916) 30 Mad. L. J. 611, at 
p. 614, 34 I. C. 829. 

(б) Malta Mam v. Labhaya (1924) 6 

Lah. L.J. 232, 80 I.C. 609, (’25) 
A.L. 168. 

(c) (1892) 1 Q.B. 772. 

(d) Now B.A., 1914, 8. 41. 


(e) As to the appointment of an interim 
receiver and his powers, see P.-t. 
1. A., 8. 16 and Prov. I. A., s. 20. 
(/) Lord d> Co, V. VirbKandaa 

(’26) A.S. 199; Aruruichalam 
ChMar y. Naganna Naieker (*26) 
A.M. 606, 94 I.C. 126. 
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presented against the debtor,” but those words were omitted, and the Paris*, 
words an order of adjudication has been made against the debtor ” were 
substituted for them. The reason given for the change was that the 
Official Assignee had no locus standi until an order of adjudication was made. 

606. Property in possession of Court.— There is a conflict of 
opinion whether the word “ property ” in the section is confined to movables 
only, or it also includes immovable property. It has been held in 
Sind that the word “ property ” is confined to movables only, and does 
not include immovable property nor does it include debts. The reason 
given is that immovable property is attached not by an actual seizure but 
by an order prohibiting the judgment-debtor from transferring or charging 
the property, and all persons from taking any benefit from such transfer or j 

charge ; the judgment-debtor continues in possession, and the executing 
Court cannot therefore be said to have possession of such property within 
the meaning of the section. The Court also relied on the provisions of 
sec. 41 of the Bankruptcy Act, 1914, where the word used is “ goods ” (^). 

On the other hand, it has been held by the High Courts of Bombay (A) 
and Calcutta (i) that the section applies to immovable property also, 
the reason given being that the effect of an attachment of immovable 
property is that the property remains in custodia legis during the period of 
attachment, and that it is immaterial whether physical possession exists or 
does not exist. The High Court of Calcutta has gone further and held that 
the section refers to the case of attachment of all kinds of property. It is 
submitted that the view taken by the Sind Court is not correct. The word 
“ goods ” is also used in sec. 1 (I) (e) of the Bankruptcy Act, 1914, which 
corresponds to sec. 9 (e) of the Presidency-towns Insolvency Act and 
sec. 6 (e) of the Provincial Insolvency Act. It cannot possibly be suggested 
that the word “property” in secs. 9 (e) and 6 (e) is confined to movables 
only. The reason why the two English sections are confined to goods is to 
be found in the peculiarities of the English law as to real property. 

606A* Costs of execution. — The costs of execution to which the 
decree-holder is entitled include the costs of a suit (if any) brought under 
0. 21, r. 63, of the Code of Civil Procedure, 1908, and the costs of appeal 
to the ELigh Court from the decree in such suit (il). 


607* Secured creditors. — The section under consideration does not 
affect the rights of secured creditors {j). 


(g) Lyon Lord ds Co. v. Virbhandas 
(*26) A.S. 199. SeeC.P.C. (1908) 
21, rr. 43 and 62. 

{h) Mdhaaukh v. Valibhai (1928) 30 
Bom. L.B. 465, 109, l.C. 152, 
(*28) A.B. 177. 

(») Haranehandra v. Jay Chand (1930) 
67 Gal 122, (’29) A.C. 624. 


(tl) Haranehandra v. Jay Chand (1929) 
67 Gal. 122, (’29) A. 0. 624. 
ij) Official Receiver^ Tanjore v, 
Nagaratna (1926) 49 5fad. L. J. 
643, 92 1. C. 497, (’26) A.M. 194. 
See P.-t. 1. A., 8. 63 (2) and Prov. 
1. A., 8. 61 (2). 
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PART IV. 

AVOIDANCE OF VOLUNTARY TRANSFERS. 

[P.^. I. A.. •.55 ; Prov. I. A, 1920. t. 53 ; Prov. 1. A.. 1907. •. 36.] 

608. Avoidance of voluntary transfers.— Any transfer of property, 
not being a transfer made before and in consideration of marriage^ or made 
in favour of a purchaser or incumbrancer in good faith and for valuable 
consideration, shall, if the transferor is adjudged insolvent within two years 
after the date of the transfer, be void against the Official Assignee or 
Receiver. The words used in the corresponding sec. 53 of the Provincial 
Insolvency Act are “ be voidable as against the receiver and may be annulled 
by the Court.” This difference is immaterial, for the word “ void ” 
in sec. 55 of the Presidency-towns Insolvency Act has been held to 
mean “voidable.” 

609. History of the section. — This section is based on the Bank- 
ruptcy Act, 1883, sec. 47, now the Bankruptcy Act, 1914, sec. 42. The history 
of the English section begins with 1 Jac. 1, c. 16, sec. 5. Under that statute 
and under 6 Geo. 4, c. 16, sec. 73, and the Bankruptcy Act, 1849, sec. 126, 
the avoidance of a voluntary settlement was effected by an order in 
bankruptcy for the sale by the trustee in bankruptcy of the subject-matter 
of the settlement, and neither the word “ void ” nor the word “ voidable ” 
was used (k). No such mode of avoidance is prescribed by the Bankruptcy 
Act, 1869 (2), or by the Act of 1883, or the Act of 1914, but the settlements 
are declared to be “ void against the trustee in bankruptcy. ” 

610. Whether donee liable if money or property given has been 
spent or alienated. — The words in the English section are “ every settle- 
ment of property,” and it has been held that if there is a gift of money 
or proceeds of property, and t^e money or proceeds is or are intended to be 
retained or preserved for the benefit of the donee in such a form that it or 
they can be traced, the money or those proceeds will be property in “ settle- 
ment ” ; but if the gift is intended to be expended at once, and not retained 
by the donee, it is not a settlement ” (m). Thus a gift of money to a 
son, made for the purpose of enabling him to commence business on his own 
account, is not a “ settlement,” for the gift is intended to be expended 
at once; and consequently the case will not fall within the English 
section (n). On the other hand, a gift of jewels from a husband to 
his wife, or of money with which to buy herself a present, is a 
“ settlement ” even if there is no restriction of the power of alienation 
by the donee, for it must be taken that the husband intended that the wife 

{k) ReBraU(im)2 Q.B.381, 384. , Tankard (1899) 2 Q.B. 57; Be 

(l) B.A., 1869, 8. 91. Branson (1914) 3 K. B. 1086. 

(m) Be Plummer (1900) 2 Q.B. 790; Be (n) Be Player (1885) 15 Q.B.D. 682. 
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should retain and use the gift. Such a gift is within the English section, and 

if the wife has still retained the property, the trustee in bankruptcy will be 610**Q2 

entitled to it (o). The word “ settlement ” is not used in the Indian section, 

but it is believed that whatever may be the nature of the gift, the donee 

would not be made to restore money which he had spent on property which he 

had alienated before the insolvency and without knowledge of the insolvent 

position of the donor (p). As to rights of purchasers from donees, see 

para. 625 below. 

611. Burden of proof under this section and under sec. 53 of 
Transfer of Property Act. — ^All transfers made by the insolvent 
within two years before his insolvency are voidable under this section as 
against the Official Assignee or Receiver except ante-nuptial settlements 
and transfers in favour of purchasers in good faith and for valuable consi- 
deration. All that the OflElcial Assignee or Receiver has to prove under this 
section is that the transfer impeached by him took place within the two 
years. The burden then lies on the transferee to prove that he was a 
purchaser (1) in good faith and (2) for valuable consideration {q). See 
para. 622 below. 

The difference between this section and sec. 5S of the Transfer of 
Property Act, 1882, is that while in a case under this section no intent to 
defeat or delay creditors has to be proved (r), proof of such intent is always 
necessary in a case under sec 53. whether the transfer is voluntary or for 
consideration. Under sec. 53, where a transfer is for consideration, 
the burden lies on the creditors attacking the transfer to prove in the 
first instance that it was made with intent to defeat or delay creditors ; if 
such intent is proved, the burden lies on the transferee to show that ho is 
a purchaser in good faith and for consideration {s). If the transfer is 
voluntary, the burden again lies on the creditors to show that it was made 
with intent to defeat or delay creditors, unless the effect of the transfer has 
been to defeat or delay creditors in which case the transfer will be 'presumed 
to have been made with such intent. 

612. Exclusive jurisdiction of Insolvency Court.— It has already 
been stated that in respect of claims arising out of the insolvency^ 
the Official Assignee or Receiver has a higher title than the insolvent and 
that he is entitled to impeach transactions which the insolvent himself could 
not have done had he not been adjudged insolvent. Voluntary transfers and 
transfers by way of fraudulent preference belong to this class. Under the 

( 0 ) Re VansiUart (1893) 1. Q. B. 181. Vadappa Mudaliar (1924) 47 Mad. 

(p) See Re Tankard (1899) 2 Q.B. 67, L.J. 431, 82LG.460,(’24)A.M. 866. 

60;jRe Branson. (1914) 3 K. B. (r) Ramaswami Aiyangar r. Official 
1086, 1091-1092. Receiver (1926) 60 Mad. L. J. 418, 

{q) Hemraj Champa Loll v. Ramkishen 94 1. 0. 636, (*26) A. M. 672. 

Ram (1917) 2 Pat. L. J. 101, 38 {a) Amarchand y. Gokul (1903) 6 Bom. 

I. C. 369 ; Official Receiver y. L. B. 142. 
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S12 English law, the Court of Bankruptcy has full power to decide aU questions 
arising out of bankruptcy where the trustee claims by a higher title than 
the bankrupt^ but this jurisdiction is not exclusive, as where questions of 
character are involved or the amount at stake is a large one, in which case 
the Court may leave the matter to be tried by the ordinary tribunals. The 
last English case, it is believed, in which this was done was Sharp v. 
McHenry {t). In that case a mortgagee commenced an action in the 
Chancery Division against the trustee in bankruptcy for an account of what 
was due to him on the security of a bill of sale, and to enforce the security 
by foreclosure or sale. The trustee applied for a stay of the action on the 
ground that the same questions would have^o be determined on the hearing 
of an application in bankruptcy as those which arose in the action, namely, 
whether the bill of sale was or wasV not fraudulent and void, 
and that such questions would be better tried in the Court 
of Bankruptcy than in the Chancery Division. The motion was 
heard by Kay, J., and the learned Judgq refused to grant a stay. 
The learned Judge referred to a number of cases all considered 
in paragraphs 59 and 62C above, and held that the jurisdiction of the 
Court of Bankruptcy even as to cases in which the trustee claimed by a 
paramount title was not exclusive, and that the amount involved being a 
very large one and issues having been already raised, the action should bo 
allowed to proceed. The following is a statement of the law as established 
by Indian decisions : — 


The jurisdiction to set aside transactions which are good against the 
insolvent but not against the general body of creditors is an exclusive jurisdic- 
tion of the Insolvency Court (u). The transactions in the nature of voluntary 
transfers or of fraudulent preference are transactions .which are valid as 
between the insolvent and the transferee, but voidable as against the Official 
Assignee or Receiver as representing the general body of their insolvent’s credi- 
tors. The Insolvency Court alone has jurisdiction to annul tk^e transactions, 
whether the case is one unda^ the Presidency-towns Insolvency Act (v) or 
under the Provincial Insolvency Act (w). Thus where property was attached 
in execution of a decree against a debtor, and the debtor was afterwards ad- 
judged insolvent, and the debtor’s wife claiming that she had purchased the 
property from her husband for value and in good faith brought a suit 
against her husband, the attaching creditors and the B^eiver for a 


{t) (1887) 66 L.T. 747. 

(w) Official Receiver v. Palaniatvami 
Chetti (1925) 48 Mad. 760, 767, 
88 I. C.934, (’26) A.M. 1051. 

(v) Official Amgnee of Embay v. 8un- 

darachari (1927) 60 M^. 776, 102 
I.C. 702,(*27) A.M. 684. 

(w) Official Receiver v. Palanimami 

OheUi (1926) 48 Mad. 760, 767, 88 
I. C. 934, (’26) A.M. 1061; 8hah- 


zadaBegam v. GokuW hank (1927) 
2 Luck. 661, 106 I. C..60, (*27) A. 
O. 367 ; Kaniz Fatima v. Narain 
Singh (1927) 49 All. 71, 98 I. C. 
1001, (’27) A. A. 66 ; Mariappa 
Pillai V. Raman Chettiyar (1919) 
42 Mad. 322, 62 1. C. ;S19. See 
also 6fAijbr» Praead v. Aziz Ali 
(1922) 44 All. 71,72,631. G.601, 
C22) A.A. 196. 
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declaration that she was a purchaser in good faith and for value, and the Re- Parti* 
ceiver subsequently applied under this section to set aside the transfer on the 813^814 
ground that it was voluntary, it was held that the Insolvency Court alone 
had jurisdiction to set aside the transfer, and that the Civil Court had no 
jurisdiction to try the suit, such a suit being impliedly barred, within the mean- 
ing of sec. 9 of the Code of Civil Procedure, 1908, by the provisions of the 
Insolvency law (x). It makes no difference that the party suing is the 
transferee or the Official Assignee or Receiver (y). If the Insolvency Court 
annuls a transfer as being voluntary, a subsequent suit in a Civil Court 
for a declaration that the transfer is valid would be barred as 
res judicata (z). See p. 48, Exclusive jurisdiction.*' 

613. Suits by secured creditors to realise their security.— The 
rights of secured creditors to realise their security have been expressly 
saved by both the Acts (a). The presentation of an application by the 
Official Assignee or Receiver to set aside a mortgage under this section is 
no bar to a mortgagee’s suit for sale nor does it operate in itself as a stay 
of the suit if one has already been filed ; but the Court in which the suit is 
filed may stay the suit (6). 

If instead of pursuing his remedy in a Civil Court, the mortgagee avails 
himself of the provisions of the Presidency-towns Insolvency Act, and 
applies to the Insolvency Court for a sale of the mortgaged property 
under Sch. II, rule 18, then, if an application is made by the Official 
Assignee under this section to set aside the mortgage, the Insolvency Court 
has the power to stay the proceedings for sale and it may stay them 
pending the final disposal of the application of the Official Assignee (c). 


614. Application to set aside voluntary transfers - 

(1) Contents of application . — The application should set out all 
material facts as in a pleading (d). 


(2) Who may apply . — In cases governed by the Provincial Insolvency 
Act, it is provided by sec. 54A that a petition for the annulment 
of any transfer under sec. 53 or of any transfer, payment, obligation 
or j uncial proceeding under sec. 54, may be made by the Receiver 
or, with the leave of the Court, by any creditor who has proved his debt 
and who satisfies the Court that the Receiver has been requested and has 


{x) Shahzade Begum v. Qokul Chand Rat 
(1927) 2 Luok. 651, 105 I. C. 50, 
(’27)A.O. 357. 

{y) Mariappa PiUai v. Raman Chettiyar 
(1919) 42 Mad. 322, 323, 324, 52 
I. C. 519. 

. ( 2 ) Kaniz Fatima y. Narain Singh 
(1927) 49 All. 71, 98 l.C. 1001, 
(’27) A. A. 66. See Prov. I. A., 
B. 4 (2). 


(а) r.-t. I. A., B8. 17, 53 (2); Prov. I, A. 

88. 28 (6), 51 (2). 

(б) Official Receiver v, Palaniswami 

Chetti (1925) 48 Mad. 750, 88 
1. C. 934, (’25) A. M. 1051. 

(c) Tyab Ali v. Purna (1926) 43 Cal. 

L. J. 219^ 93 I.O. 898^ (’26) A.O. 
618. 

(d) Chunnoo Lai v. Lachman Sonar 

(1917) 39 All. 391, 42 I. 0. 841. 
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P|uNi;if4 refused to make such petition. Seo. 54A was added by Act 39 of 1926. 

'!■ . It sets at rest the conflict of opinion which prevailed at one time as to 

whether an application under this section, can be made only by the Receiver 
or whether it can also be made by a creditor if the Receiver refuses to make 
it. In cases governed by the Presidency-towns Insolvency Act, the practice 
in Calcutta and Bombay has been to grant leave to a creditor who has 
proved his debt to apply to set aside a transfer under sec. 66 of' that Act, 
if the Official Assignee on being tendered a reasonable indemnity, unreason- 
ably refuses to make the application (e); and this is in accordance with 
the English practice. The &gh Court of Rangoon has held that no such 
leave can be granted to a creditor, and that if the Official Assignee refuses to 
make the application, the only remedy open to the creditor is to appeal 
from his decision under sec. 86 of the Act (/). This does not seem to be 
the correct view. 

(3) Application by whom to be heard . — The Insolvency Court itself 
must dispose of an application to set aside . a voluntary transfer. It 
has therefore no power to refer the matter to a subordinate Court, e.g., a 
Munsif ’s Court, for a report whether a transfer is bona fide and for value (g). 
Not has it any power, where such an application has been made, to refer 
the parties to a suit in a Civil Court (A). Further, the application should be 
heard and disposed of by the Court itself and not by the Official Assignee 
or Receiver (t). The Court has no power to set aside a transfer at the time 
of making an order of adjudication before the appointment of a Receiver 
even if the act of insolvency on which the petition for adjudication is 
founded is that very transfer (j). 

(4) Effect of anmdment on applicaJtion . — ^After the adjudication 
has been annulled and the property has revested in the insolvent, the 
application to avoid a voluntary transfer cannot be proceeded with, and 
should be dismissed (A). But if while annulling the adjudication, the 
Court has made an order vesting the property in some person appointed 
by the Court, he may prosecute the application (Al). 

(6) Limitation. — ^Art. 181 of the Indian Limitation Act, 1908, does 
not apply to an application under this section. There is no period of 
limitation provided for such an application, and it may be made at any 
time during the pendency of the insolvency proceedings (2)* 


W 


(/) 

{9) 

(A) 

(0 


Tyeb AU v. Purna (1926) 43 Gal. L. 
J. 210, 03 I.G. 808, (’26) A.C. 
618; Rt SuraimuU Munghchand 
(1021) 26 C.W.N. 803, 70 I.C. 463, 
(’21) A. 0. 403. 

In the matter of the estate of P. A, 
Mohamed Oanny (1927) 5 Rang. 
376, 104 I.C. 80, (’27) A.R. 284. 
Jagannaih v. Lachtnan Das (1914) 

36 All. 640, 26 1. G. 32. 

KhusKhali Ram v. Bholar Mai (1916) 

37 All. 262, 28 LG. 673. 
Muthuswami Chettiar ▼. Official 

Receiver (1026) 61 Mad. L. J. 
287, 07 I.G. 407, (’26) A.M. 1010; 
Krishna Iyer v. Official Receiver 


(i) 


W 

(hi) 

(0 


(’26) A.M. 381, 75 l.G. 446. 
Appireddi v. Appireddi (1022) 46 
Mad. 180, 66 I. G. 271, (’22) A.M. 
246. 

Maung Bme v. U. Po Seih (1926) 
3 Rang. 201, 86 l.G. 324, (’26) A.R. 
301. 

Jelhaii Peraji Firm y. Krishnayya 
(1020) 62 Mad. 648. 

Ramastoamiah v. Subramania Aiyar 
(’26) A.M. 172, 79 LG. 443 [I.A., 
1007, 8. 36]; Daryai Singh v. Kunj 
Lai (’24) A.L. 663, 76 J. 0. 906; 
Ananlhanarayanna Ayyar v. 
Sankaranarayanna (1924) 47 Mad. 
673, 70 1. 0. 306, (’24) A. M. 346. 
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615. SetUement in considerataon oi marriage.— a Pim. 
settlement made before and in consideration of marriage is protected, it may 618^7 
be set aside if it is fraudulently made to defeat or delay creditors and both 
spouses are parties to the fraud (m). 

616. “ Purchaser for valuable consideration.”— The word 
** purchaser ” is not limited to a purchaser in the legal or mercantile sense. It 
means any person who has given valuable consideration (n). In order to 
constitute a person a “ purchaser for valuable consideration” within this 
section, it is not necessary that either money or physical property should 
be given ; the release of a right, or the compromise of a claim, may be 
sufficient (o). But there must be a real consideration or quid rop quo (p)- 
A trustee under a deed of transfer executed by a debtor for the benefit 
of the general body of his creditors is not a purchaser for valuable 
consideration ( 9 ). A gift by a husband to his wife is a transfer without 
consideration and will be set aside under this section (r). A transfer, 
however, by a Mahomedan husband to his wife or dower due to her may 
be a valuable consideration (s). 

The fact that a conveyance is expressed to be for valuable consideration 
does not oblige the Court to hold it to be for valuable consideration if no such 
consideration was really given {t). On the other hand, a deed though in 
form voluntary will be supported if it is shown to have been made for 
valuable consideration (u). 


617. Transfer partly for and partly without consideration.— 

executes a mortgage of his property three months before his insolvency 
to B. The consideration as stated in the document consists of two debts, 
one of Rs. 2,000, due hy A to a secured creditor, and the other of Rs. 1,000, 
due by A to an unsecured creditor, both of which B agrees to discharge, and 
a cash payment of Rs. 3,000. It is proved that B paid the two debts. It 
is also proved that the Rs. 3,000 was never paid, and that the object of 
inserting that sum in the document was to secrete that money for the 
insolvent’s benefit. In such a case the proper course is to set aside the 


(m) See Colombine v. Penhall (1853) 1 

Sm. & Giff. 228, 66 £.K. 98 [settle- 
ment held to be act of bank- 
ruptcy]; Kevan v. Crawford (1877) 
6 Ch. D. 20; Be Pennington 
(1888) 6 Morr. 216, 268. 

(n) Hanu v. Harding (1888) 20 Q.B.B. 

732 ; Official Receiver v. Sorm- 
Bundaram (1916) 30 Mad. L.J. 
415, 34 I.C. 602. 

(0) Re Pope (1908) 2 K.B. 169; Re 
Collins (1914) 112 L.T. 87; Re 
Charters (1923) B. & C. R. 94. 
ip) Re Parry (1904) 1 K.B. 129 [substi- 
tution of one trust asset for 


another is not a consideration]. 
(9) Official Receiver t Cuddapah v. 

Subbiah (1927) 50 Mad. 815, 106 
I.C. 138. (’27) A.M. 869. 

(r) Shut Nath v. Biraj Mohini (1918) 

28 Cal. L.J. 536, 47 I. C. 524. 

(s) Muhammad Habib-vUah v. Mushtaq 

Husain (1917) 30 All. 95, 37 I.C. 
684. 

(Q Walker v. Burrows (1745) 1 Atk. 93, 
26 E.R. 61. 

(it) Pott V. TodhurUcr (1845) 2 Col. 76, 
63 £.R. 644 ; Bayspoole v. Collins 
(1871) L. R. 6 Ch. App. 228. 




434 


LECTUBB X. 


Pant. ^ entirety, but B should be allowed to rank as a secured creditor 

to the extent of Bb. 2,000 and as an unsecured creditor to the extent of 
Bs. 1,000 (v). 

618. “ In good faith.” — Good faith must be on the part of the 
purchaser ; it is not necessary that both parties to the transaction should 
act in good faith (u;). In determining the question whether a transfer was 
made in good faith, the Court should take into account all the circumstances 
which surrounded the transaction, the convenants contained in the deed and 
the conduct contemporaneous and subsequent of the parties (x). Where 
a creditor obtained a pledge of all the goods of his debtor to secure a 
pre-existing debt with knowledge of the insolvent position of the debtor, 
and there was no present advance nor any agreement to make a future 
advance, and the debtor was adjudged insolvent within eight months after 
the date of the pledge, it was held that the transaction was not in good 
faith (y). A transfer cannot be partly in good faith and partly not so (z). 


619. Onus of proving good faith and consideration.— The 
burden of proving consideration and good faith lies on the purchaser or 
incumbrancer (a). The fact that the Official Assignee or Beceiver has 
admitted the transaction at an earlier stage does not alter the burden of 
proof at the hearing of the application by the Court (6). If a person in 
insolvent circumstances transfers the whole of his property to one of his 
creditors in consideration of a past debt by an antedated deed, and the 
transferee is aware of the insolvent circumstances of the transferor, the 
transferee is not a purchaser in good faith within the meaning of this 
section (c). 

620. “Void.” — ^The word ‘‘void” has been used in the English 
section since the Bankruptcy Act, 1869. The same word is used in the 
Presidency-towns Insolvency Act, and it was used in the Provincial 


(v) Barnaswami Aiyangar y. Officud 
Receiver (1926) 60 Mad. L. J. 448, 
94 1. G. 636, (’26) A.M. 672; 
Ramprtuad v. 8eth Jaa Karan 82 
L C. 489, (’26) A. N>73; Devi 
Dial Y. Sunder Das (1919) Ponj. 
Beo. No. 66, p. 163, 61 I. C. 720. 
(to) Maclnntoah v. Pogoae (1896) 1 Gh. 
606 ; Re Naraindas Sunderdas 93 
I. G. 331, (’26) A. S. 133. 

(x) Official Receiver v, Vedappa Muda- 

liar (1924) 47 Mad. L. J. 431, 82 
I. G. 460, (’24) A. M. 866; Nora- 
yana y. RaXhu 103 L G. 486, (’27) 
A. N. 166. 

(y) Official Assignee of Bengal y. 7oio~ 

hama Specie Pafil^l924) 29 G.W.N. 
374, 87 1. G. 392, (’26) A. G. 640. 

{z) Ramaswami Aiyangar y. Official 
Receiver (1926) 60 Mad. L. J. 448, 
461, 94 I. G. 635, (’26) A M. 672. 
(a) Official Assignee of Bengal y. Foibo- 
kama Specie Bank (1924) 29 G. W. 
N. 374, 378, 87 1. G. 392, (’25) A. 


G. 640 ; Official Assignee^ Madras 
y. Sheik Moideen Rowther (1927) 
60 Mad. 948, 106 I. G. 61, (’27) 
A. M. 1013; Official Receiver v. 
Vedappa Mudaliar (1924) 47 Mad. 
L. J. 431, 82 1. G. 460, (’24) A. M« 
866 ; Hemraj Champa Loll y. Ram^ 
kishen (1917) 2 Pat. L. J. 101, 38 
I. G. 369 ; Muhammad Habilhullah 
y. Mushiaq Husain (1917) 39 All. 
96, 37 I. G. 684 ; Basanli Bai y. 
Nanhe Mol (1925) 47 All. 864, 
89 1. G. 357, (*26) A. A. 29 ; Official 
Assignee y. Roopjee (1928) 6 
Bang. 676, 116 1. G. 903, (’29) 
A, B. 60 ; Durga Das y. Kundan 
Lai 91 1. G. 4, (’26) A. L. 307. 

(6) Official Assignee^ Madras yr^Samhanda 
Mudaliar (1920) 43 Mad. 739, 60 
1. G. 206. 

(c) Official Assignee^ Madras y. Sheik 
Maideen BoioiAer (1927) 60 Mad. 
948, 106 1. 0. 61, (’27) A. M. 1013. 
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Insolvency Act, 1907. The word “ void has always been held to mean Pafli. 
** voidable ” (d), and the latter word is used in the Provincial Insolvency 820^ 
Act, 1920. 

621. Terminus a quo for calculating the period of two years : 

(1) Under the Presidenoy-toym Insolvency Act,— Sec. 55 of the Presidency- 
towns Insolvency Act provides for the avoidance of voluntary transfers 
if the transferor ** is adjudged insolvent within two years after the date 
of the transfer.” The words “ is adjudged insolvent ” correspond to the 
words ” becomes bankrupt ” in sec. 47 of the Bankruptcy Act, 1883 
(Bankruptcy Act, 1914, sec. 42). The words becomes bankrupt” in the 
English section mean “ commits the first of the acts of bankruptcy proved 
to have been committed by the bankrupt within three months next preceding 
the date of the presentation of the bankruptcy petition,” and they refer to 
the date when the bankruptcy commences (dl). The words ” is adjudged 
insolvent ” in sec. 55 of the Presidency-towns Insolvency Act have the same 
meaning as the words becomes bankrupt,” and the terminus a quo for the 
calculation of the period of two years is the date of the commission of the 
first of the acts of insolvency proved to have been committed by the insolvent 
within three months next preceding the date of the presentation of the 
insolvency petition as provided by sec. 51 of the Act. 

(2) Under the Provincial Insolvency Act, — Sec. 53 of the Provincial 
Insolvency Act as amended by sec. 6 of the Insolvency Law (Amendment) 

Act, 1930, provides for the avoidance of voluntary transfers if the transferor 
“ is adjudged insolvent on a fCtition presented within two years after the 
date of the transfer.” The words ” on a petition presented^’ were inserted 
in the section by the amending Act, and the terminus a quo for the calculation 
of the period of two years under the section as amended is the date of the 
presentation of the petition. The result is that a voluntary transfer, if 
made within two years before the date of the presentation of the insolvency 
petition, may be avoided under this section, even if the transfer was made 
more than two years before the date of the order of adjudication. 

Before the amendment there was a confiict of decisions whether the 
period of two years was to be calculated backwards from the date of the 
order of adjudication or from the date of the presentation of the petition. 

It was held in Bombay (e), Lahore (/), Rangoon (g), and Sind (A), that it 
was to be calculated backwards from the date of the order of adjudication, 
the reason given being that the words used were ” is adjudged insolvent ” 
which could only refer to the actual date of adjudication, and that the doctrine 
of relation back (i) could not be imported into this section. On the othe r 

(d) Be Brail (1893) 2 Q.B. 381 [B.A., 480. 

1883, B. 47]; Mariappa PiUai v. (/) Hemraj v. Krishna Lai {1029)10 Lah, 

Baman CheUiyar (1919) 42 Mad. 106. (’28) A. L. 361, 111 LG. 8. 

322, 62 I.C. 619 ; Official Beceiver (g) Maung Pe v. Maung Po Htein (1928) 

V. Somanrndararn CheUiar (1916) 6 Bang. 193, 110 I.C. 361, (’28) 

30 Mad. L. J. 416, 34 I.C. 602 ; A.B. 148. 

Abdul Khadar Sahib v. Official {h) Official Beceiver v. Tiralhdas 90 I.C. 

Assignee, Madras (1913) 26 Mad. 970, (*27) A.S. 66 [Prov. I. A., 

L. J. 308, 20 I.C. 486. 1920, a. 63] ; dfmaram y. Da^aram 

(dl) Be Beis (1904) 1 K. B. 461. (’29) A.S. 94, 116 1. C. 330. 

(e) Nagindas v. Oordhandas (1926) 49 (») Frov. I. A., b. 28 (7). 

Bom. 730, 88 I.C. 941, (*26) A.B. 
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hand it was held in Calcutta (j), Madras (fc), Allahabad (1), and Nagpur (m), 
that the period was to be calculated bacl^ards from the date of the presenta- 
tion of the petition on which the order of adjudication was made. The 
reason given was that the section had to be read with the relation back clause, 
which was a general clause, and under that clause an order of adjudication 
related back to and took effect from the date of the presentation of the 
petition on which it was made. According to this view, an application to 
set aside a voluntary transfer could be made under this section even if the 
transfer was made more than two years before the date of the order of 
adjudication, provided it was made within two years before the date of the 
presentation of the petition. The judgments of the Calcutta and Madras 
Courts seem to have been influenced mainly by two considerations, namely, 

(1) that the corresponding expression in the English section was '' becomes 
bankrupt ” (n), and that that expression had been held to mean commits 
an available act of bankruptcy which marks the commencement of the 
bankruptcy ” (o) ; and (2) that if the period of two years were to be 
calculated from the date of the order of adjudication, it might happen that 
the period had elapsed before the order of adjudication had actually been 
made, owing either to the delays in Courts or to the conduct of the insolvent 
himself who would be interested in seeing that the proceedings were delayed. 
The amendment gives effect to the Calcutta and Madras decisions. 


622. Transfers executed more than two years before 
insolvency. — A voluntary transfer, that is, a transfer without considera- 
tion, may be a settlement or it may take the form of a sale or of a mortgage 
or of a lease or some other form (p). A transfer without consideration may 
fall into three classes, namely, — 

(1) it may be valid when it was made, e.g,, where it is a bona fide 
settlement in favour of the family of the transferor ; or 

(2) it may be voidable as where it is made with intent to defeat 
or delay creditors within the meaning of sec. 53 of the Transfer of 
Property Act, 1882 : or 

(3) it may be one which does not pass any interest to the transferee, 
as where it is benami or fictitious. 

A transfer falling under the first class is not impeachable except under 
the Insolvency law, and that too only if the settlor is adjudged insolvent 
within two years after the date of the transfer as provided by this section. 
If the transferor is not adjudged insolvent within that period, the settlement 
can never afterwards be impeached (q). 


(j) RakMal Chandra v. Sudhindra Nath 

Boae (1919) 46 Cai. 991, 52 l.C. 
717. See also Hemrai Champa Lall 
V. Ramkishen Ram (1917) 2 Pat. 
L.J. 101, 38 l.C. 369. 

(k) Rangiah v. Appaji Rao (1927) 50 

Mad. 300, 99 l.C. 241, (’27) A.M. 
163 \ Sankaranayana v. Alagiri 
Aiyar (1918) 35 Mad. L. J. 296, 
49 l.C. 283. 

(J) SheofuUh Singh v. Munahi Ram 
(1920) 42 All. 433, 55 l.C. 941. 
(m) Banailal v. Rangdlal 68 I. C. 


605, (’23) A. N. 98. 

{n) B.A., 1883, s. 47 ; B.A., 1914, s. 42. 
{o) Re Reis (1904) 1 K.B. 451. 

(p) Kamya Lai v. Official Receiver 
(192K) 110 LC. 742, (*28) A.L. 750. 
(g) Dronadulu Sriramulu v. Ponakavira 
Reddi (1923) 45 Mad. L.J. 105, 
114, 72 I. C. 805, (’23) A.M. 641 ; 
Mariappa PiUai v. Raman Chettu 
yar (1919) 42 Mad. 322; 52 l.C. 
519 ; Hari Chand Rai v. Moti Ram 
(1926) 48 All. 414, 94 l.C. 429, 
(’26) A.A. 470. 
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A transfer falling under the second or third class may be avoided under 
the section, if the transferor is adjudged insolvent within two years 
after the date of the transfer. If the transferor is not so adjudged 
within that period, the transfer is not avoided by this section (r). But 
i^it may be impeached by a regular suit, or, as held in cases under the 
Provincial Insolvency Act, by an application under sec. 4 of that Act (s). 
In that case the burden of proving want of consideration and good faith 
will lie on tlie Receiver, and not on the transferee (see para. 611 above). 
Similar cases under the Presidency- towns Insolvency Act will be 
governed by sec. 7 of that Act as amended by Act 19 of J927 (see 
para. 62A above). 

623* Extent of avoidance.— A transfer avoided under this section 
is only avoided so far as may be necessary for the payment of the debts of 
the insolvent and costs of the insolvency, and the surplus of the settled 
property, if any, remains bound by the trusts of the settlement {t). The 
same rule applies to other kinds of transfers. 

624* Encumbrances created by settlor after settlement.— 

The avoidance of a voluntary settlement under this section vests the 
property through the settlor in the Official Assignee or Receiver. It does 
not entitle the Official Assignee or Receiver to stand in the place of 
beneficiaries so as to obtain priority over mortgages and incumbrances 
subsequent to the settlement (u). 

625* Transferees from donees. — The transfer is voidable not from 
its date but only from the date when the title of the Official Assignee or 
Receiver accrues, that is to say, the commencement of tlie insolvency (v). 
Consequently a purchaser or a mortgagee for value and in good faitli from a 
donee under a voluntary transfer before the commencement of the insolvency 
has a good title against the Official Assignee or Receiver. The mere fact 
that the purchaser has notice that the donee’s title is based on a voluntary 
transfer does not prevent him from claiming as a purchaser in good faith, 


(r) iSee Ham Lai w, Mahadto (1U28) 3 

Luck. 110 I.(J. US, (’28) 
A.O. *104. The dicta in this case 
that an adjudication can be 
annulled if the insolvent lias 
suppressed his property are not 
correct. 

(s) AUmram v. Dayaram (’29) A.S. 94. 

1 15 1.C. 330 ; Haji Anwar Kkan v. 
Md. Khan (1929) 51 All. 550, 113 
I.C. 819, ('29) A.A. 105 ; Hhikri 
Prasad v. Aziz Ali (1922) 44 AI1.71, 
631.C. 601, (’22) A.A. 196; Hari 
Chand Hat v. Mali Ham ( 1 926) 48 
All. 414, 94 l.C. 429, (’26) A.A. 470. 
See also Official Heceiver v. Bastiao 


Bouza (’26) A.M. 826, 95 l.C. 300, 
a case of a suit by the Official 
Kecciver to set aside a transfer as 
bcin'^ fraudulent within the mean- 
ing of H. 53 of the Transfer of 
Proiierty Act, 1882, the transfer 
being one within two years. 

(t) He Sims (1896) 3 Mans. 340; Re 
Parry (1904) 1 K.B. 129; Official 
Heceher v. Palaniswami Chetti 
(1925) 48 Mad. 750, 757, 88 l.C. 
934,(’2rj)A.M. 1051. 

(a) Hanffuinetli v. Sluchley's Banking 
do, (1895) 1 Ch. 176. 

(e) He Brail (1893) 2 Q.B. 381. 


PtfM. 

622-925 
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Parni. 1^6 has no notice that the settlor was insolvent, and no notice of any 
82B**S28 fact avoiding the settlement (w). It follows that the purchaser cannot refuse 
to complete on the ground that the transfer under which his vendor claims 
was voluntary and that the period of two years mentioned in the section 
has not expired (x). It has also been held in England on general equitable, 
principles that a purchaser for value and in good faith from the donee, even 
after an act of bankruptcy to w'hich the title of the settlor's trustee in 
bankruptcy relates, is entitled to hold the property against such trustee, 
provided he had no notice of the act of bankruptcy (y). 

626. Trustees’ lien for costs.— Where a settlement originally , 
valid is avoided under this section, the trustees of the settlement are entitled 
to a lien on the trust property for all expenses properly incurred by them 
as trustees in the performance of trust duties, as for instance in defending 
the settlement against the settlor (z). If the trustees oppose the claim of 
the Official Assignee or Receiver to set aside the deed under this section, 
they will be entitled, even if the deed is set aside, to retain their costs out of 
the trust fund, provided they have acted properly in the discharge of 
their duties as trustees and not put the Official Assignee or Receiver to un- 
necessary expense (a). If, however, they appeal, and the appeal is 
dismissed, they are not entitled to retain the costs of the appeal out of the 
trust fund (6). 

627. Set-off. — If money has been settled under a voluntary settlement 
which is avoided, the beneficiary cannot set oS a debt due from the settlor 
to the beneficiary against the amount payable to the trustee in bankruptcy. 
Thus where a payment of £250 by a bankrupt to his wife before bank- 
ruptcy was declared void against the trustee in bankruptcy as a voluntary 
settlement, and the trustee sued the wife to recover that sum, it was held 
that the wife could not set ofi a debt due to her from the bankrupt at 
the date of the bankruptcy against the sum of £250. Set-oi! in bankruptcy 
is allowed only in the case of mutual debts, and the sum settled was 
not a debt due by the wife to the bankrupt (c). 


628. Property outside local limits.— It has been held by the High 
Courts of Calcutta and Madras that the Insolvency Court has power to deal 
with transfers made by the debtor of property situate outside the limits 
of the original civil jurisdiction of the Court and that this power is not 


Iw) Me Carter d: Kenderdiue'e Con- 
tract (1897) 1 Ch. 776;6WAa v. 
F. Nanak Chand (1025) 7 I^h. 
L.J. 100, 88 l.C. 89, (»26) A.L. 296; 
Ponmmmai Ammal ▼. District 
Official Meceiver (1920) 49 Mad. 
403, 90 I.C. 1033, (’26) A.M. 160. 
(«) Me Carter df Kenderdine^s Contract, 


supra, 

(y) Me Hart (1912) 3 K. B. 6. 

(z) Me Holden (1887) 20 Q.B.D. 43. 

(a) Merry v. Powmll (1898) 1 Ch. 306 ; 

Ideal Bedding Co. v. Holland (1007) 
2 Ch. 167. 

(b) Ex parte Mussdl(\m) 19 Ch.D. 588. 

(c) Lister v. Hooson (1908) 1 K.B. 174. 
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affected by the provisions of sec. 16 of the Code of Civil Procedure, 1908, or 
of cl, 12 of the Letters Patent (d). 

629. Report of Receiver. — ^A report made by the Official Receiver 
'^n proceedings under this or the next section is not per se legal evidence on 

which a finding could be based by the Court (e). 

630. Transfer under order of Court.— Where an order is made by 
the Court under 0. 20, r. 11 (2), of the Code of Civil Procedure, 1908, directing 
the judgment-debtor to execute a mortgage of his property to the decree- 
holder, the subsequent adjudication of the judgment-debtor could not affect 
the rights of the decree-holder to have the mortgage executed in his favour. 
Such a transaction is not affected by this section or by the fraudulent 
preference section (/). 


(d) Lcdji 8(ihai Sing v. Abdul Oani ( 1910) 
16 C.W.N. 263, 267, 7 I.C. 766 ; 
Abdul Khader v. The Official 
Assignee (1917) 40 Mad. 810, 36 
I.C. 624, affirmed in Be Kaneherla 
Krishna Kao (1928) 61 Mad. 640, 
112 1.0. 149, (’28) A.M. 732. 


(e) Basanii Bai v. Nanhe Mai (1925) 

47 AU. 864, 89 I.C. 357, (’26) 
A.A. 29. 

(f) Allan Bros, ds Co» v. Shaih Jooman 

ib Sons (1924) 2 Rang. 673, 85 I.C. 
291,(’25)A.R. 189. 


Pant. 

62 a. 6 M 
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LECTURE X. 

PARTY. 

AVOIDANCE OF FRAUDULENT PREFERENCE, 

la Sa 56 1 Ptovb la Aaf sst 54| 54A«] 

Paras. 631 Fraudulent preference: Object of the doctrine.— ThS^ 
631 , 632 statutes of bankruptcy prior to the Bankruptcy Act, 1869, did not contain any 
express provision relating to fraudulent preference. The doctrine of fraudulent 
preference, however, was recognised long before that Act. It was originally 
of judicial creation, and it is considered to have been introduced by Lord 
Mansfield (ff). The doctrine was enunciated by him in 1786 in Thxynipson 
V. Freeman (h) thus : “ A bankrupt, when in contemplation of his bankruptcy, 
cannot by his voluntary act favour any one creditor.” If he did so, it was 
regarded as a firaud ” upon the statutes of bankruptcy, and the transaction 
was called ^‘fraudulent preference.” The transaction was treated as 
fraudulent, not because it contravened any express provision of the 
bankruptcy laws, for there was none such, but because it was contrary to 
the principle and spirit of those laws. It was contrary to the spirit of the 
bankruptcy laws because it defeated the equal distribution of the bankrupt’s 
property contemplated by those laws (i). The old law was stated in another 
case (j) thus : If a man at a time when he contemplates bankruptcy 
delivers goods or money into the hands of a creditor whom he intends to 
benefit, the transaction is perfectly valid between the parties; but if 
bankruptcy supervenes and there is an adjudication against the transferor 
or donor, it is a fraudulent preference and invalid as against the assignees, 
not under any express provision in the bankruptcy laws, but as contrary 
to the spirit and principle of those laws.” There is no moral turpitude in a 
debtor paying a just debt due to a creditor, though he may then be on the 
eve of insolvency and though he makes the payment with the object of 
preferring that creditor over his other creditors. It is a perfectly moral 
transaction in itself, and a perfectly valid transaction between the parties. 

It is only if the debtor is adjudged insolvent on a petition presented 
within three months after the date of the transaction that the law treats 
the payment as fraudulent and void as against the Official Assignee or 
Receiver. It will be so treated even if the preferred creditor had no 
knowledge of the debtor’s insolvent position or of the debtor’s intention to 
prefer him (^*). 

632. Previous enactments. — Though the fraudulent preference sec- 
tion is to a great extent an embodiment of the old rules of bankruptcy, the 
doctrine having been put into definite shape and form by statute, and definite 


(g) Alderaon v. Temple (1767) 4 Burr. 

2236, 2241, 98 £.K. 166, 168. 

(h) (1786) 1 T.R. 166, 99 £.R. 1026. 

(t) Alderson v. Temple (1767) 4 Burr. 
2236, 98 E.R. 166. 


(j) Marks v. Feldman (1870) L. R. 6 
Q.B. 275, 279. 

(h) Marks v. Feldman (1870) L.R. 6 
Q. B. 276, 279, 283. 
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tests having been prescribed by statute, the primary duty of the Courts Paras* 
is to construe the words of the statute rather than to depend on the deoi- 682**684 
sions prior to the statutory definition {/). Statutory provision constituting 
fraudulent preference first appeared as a positive enactment in the 
Bankruptcy Act, 1869, being sec. 92 of the Act. That section, except the 
saving clause at its end which will be referred to presently, was substantially 
Repeated in sec. 48 of the Bankruptcy Act, 1883. The section of the Indian 
Acts is baaed on sec. 48 of the Act, 1883. The corresponding section of the 
Bankruptcy Act, 1914, is sec. 44. The last mentioned section sets at rest 
certain doubts which arose on the construction of sec. 48 of the Act, 1883. 

The corresponding section in the Indian Insolvency Act, 1848, was 
sec. 24, and in the Provincial Insolvency Act, 1907, it was sec. 37. 

632A. Exclusive jurisdiction of Insolvency Court.— This 
subject has been discussed in paragraph 612 above. 

633. Essentials of fraudulent preference.— Every transfer by a 
debtor of his projjerty (this includes a mortgage or a charge), every 
payment made, every obligation incurred, and every judicial proceeding 
affecting his property (m) taken or suffered by him, is fraudulent and void 
as against the Official Assignee or Receiver provided five conditions are 
fulfilled. These conditions are : — 

(1) the debtor mu&t at the date of the transfer or payment be unable 
to pay from his own money his debts as they beconie due ; 

(2) the transfer or payment must be in favour of a creditor ; 

(3) the transfer or payment in fact prefers one creditor over others ; 

(4) the transfer or payment must have been made with a view of 
giving such creditor a preference over other creditors ; and 

(5) the debtor must be adjudged insolvent on a petition presented 
within three months after the date of the transfer or payment (w). 

If any of the above conditions is not satisfied, the transaction will not 
be void as a fraudulent preference. Thus it is not sufficient that a creditor 
is preferred, if it was not the insolvent’s object to prefer him ; and even if it 
was, the transfer or payment cannot be impeached as fraudulent if no 
insolvency petition is presented within three months after the date of the 
transfer or payment. 

634. (1) Inability to pay debts. — The first condition in establishing 
a fraudulent preference is that the debtor must at the date of the trans- 
action be unable to pay his debts as they become due from his own money. 

The fact that the debtor has money tied up which at a later date may be 
available for the payment of his debts is immaterial (o), 

(/) Ex jjarte Oriffith (1883) 23 Ch. D. «9 ; (w) Re Cohen (1924) B. &. C.H. 143, 158. 

Ex parU Hill (1883) 23 Ch. D. 695. (o) New Prance and Garrard' a TruaUe v. 

(m) Ex parU Lancmter 25 Ch.D. Hunting (1897) 1 Q.B. 607; 

311; Butcher v. Stead (1875) Nripendra Nathy. AahutoaeOhoah 

L.R. 7 H. L. 839, 848. (1915)20 C.W.N. 420, 33 l.C. 548. 
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Under the law prior to the Bankruptcy Act, 1869, it was necessary, 
mm to avoid a transaction as a fraudtdent preference to prove (1) that the act 
was voluntary, and (2) that it had been done in contemplation of bankruptcy. 
Both these conditions involved an inquiry into the state of the debtor’s mind. 
Certain changes in the law were introduced by sec. 92 of the Bankruptcy 
Act, 1869. The fraudulent preference sections both in the English and thf^ 
Indian Acts now in force are substantially a reproduction of the provisions 
of sec. 92 of the Bankruptcy Act, 1869. The position under the present 
law is this : the first requisite that the act must have been voluntary still 
remains, for the word used in the present fraudulent preference section is 
** preference ” and this implies an act of free will. To that eid^ent 
the necessity of an inquiry into the state of the debtor’s mind still remains. 
The second requisite, namely, that the act must have been done in cantemr 
plalion of bankruptcy is superseded by the first and fifth conditions mentioned 
above, and it is no longer necessary to prove that the act was done in 
contemplation of bankruptcy. What is now necessary to prove is (1) that 
the debtor was, when he made the transfer or pa 3 rment, unable to pay his 
debts as they became due out of his own money, in other words, that the 
preferential transfer or payment was made on the eve of insolvency, and (2) 
that insolvency ensued within three months of the date of the transaction. 
These are the two statutory tests now prescribed in lieu of an inquiry into 
the state of the debtor’s mind whether the preferential pa 3 rment was in 
corOemplation of bankruptcy. 


636. (2) Person preferred must be a creditor.— It is essential in 
order to constitute a fraudulent preference that the relation of debtor and 
creditor should have existed between the parties at the date of the 
transaction (p). A creditor within this section means a person who would 
be entitled to prove in the insolvency and share in the distribution of the 
insolvent’s estate (;). The relation of a trustee who has misappropriated 
a trust fund and his cestui que trust is that of debtor and creditor. 

Although there are other \nd peculiar elements in the relation between 
a cestui que trust and a trustee, undoubtedly the relation of debtor and 
creditor can and does exist ” (r). A surety, though he has not paid the 
debt, is a ‘'creditor,” for he is entitled to prove in the debtor’s insolvency (t). 

Payment with a view of preferring a third person, — If a payment is 
made to a creditor not with the intention of preferring that creditor, 
but with the intention of benefiting another person who was not 
a creditor, the payment does not amount to a fraudulent preference. It 


(p) MilUr V. Barlow (1871) 14 M.I.A. 

209, 232, 20 E.R. 765. 

{q) Be Paine (1807) 1 Q.B. 122; Re 
Blackpool Motor Car Co. ( 1901) 
1 Ch. 77. 

<f) Sharp y. Jackson (1899) A.C. 419, 
426. 


(^) Be Paine (1897) 1 Q.B. 122 ; Re 
Blackpool Motor Car Co. (1901) 1 
Ch. 77 ; R, D. Sethna v. Kallianji 
(1913) 16 Bom. L.R. 113, 19 I.C. 
67 ; Rodrigues v. Ramaswami 
(1017) 40 Mad. 783, 38 I.C. 

783. 
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was aocoxdixigly held under the Bankruptoy Act, 1888| that a payment made Pans* 
by the debtor to a creditor^ not with the object of preferring tbt creditor, 68B4S7 
but with the object of benefiting the debtor’s surety who had not been 
called on to pay and who had not paid the debt, was not a payment with a 
view to preferring that creditor, and that such pa]nnent was not void as 
togainst the trustee in bankruptcy (u) ; the surety, therefore, could not be 
ordered to pay over to the trustee in bankruptcy the amount so paid by the 
debtor (v). Though the general proposition stated above, namely, that a pay- 
ment made with a view to prefer a third person is not a fraudulent perference, 
still holds good, the law as regards the particular case of sureties has been 
altered by the Bankruptcy Act, 1914, and sec. 44 of that Act expressly 
includes acts done with a view to preferring any creditor ** or any surety 
or guarantor for the debt due to such creditor ” (w). It is desirable to 
make a similar amendment in the corresponding sections of the Indian Acts. 

The law has always been that if the debtor pays direcdy to his surety, 
the payment amounts to a fraudulent preference and the amount can be 
recovered froin him by the trustee in bankruptcy (a;). 

A set-ofE before insolvency of debts for which there would have been 
a right of set-ofi under the Insolvency Acts (y), is not a fraudulent 
preference ( 2 ;). 

636. (3) There must have been a preference in fact— Conditions 
(3) and (4) have been stated separately for clearness, for it has been decided 
that the mere fact that the payment does in fact prefer one creditor over 
others does not constitute it a fraudulent preference. It is also necessary to 
prove that the dominant motive with which the payment was made was 
“ with a view ” to prefer the creditor to whom the payment was made. 

See condition (4) below. 


637. (4) View of preferring creditor. — Test to he applied . — In order 
to avoid a transaciton as a fraudulent preference it is not sufficient that the 
creditor was preferred ; it is essential that the transfer or payment was made 
“ with a view ” to giving a preference to that creditor over the other 
creditors. The view to prefer must have been the dominant or substantial 
view ; it is not necessary that it should have been the sole view (a). If the 


(u) Be MiUe (1888) 58 L.T. 871; Be 

Warren (1900) 2 Q.B. 138. 

(v) Be Warren (1900) 2 Q.B. 138. 

{w) Be 0. Stanley di Co. (1925) Ch. 148. 
{x) Be Blackpool Motor Car Co. (1901) 
1 Ch. 77. 

(y) P.-t. I. A, 8. 47; Prov. I. A., s. 46. 

(z) Be Washington Diamond Mine Coi 

(1893) 3 Ch. 95. 

(a) Ex parts Griffith (1883) 23 Ch. D. 69 ; 
Ex parU HiU (1883) 23 Ch. D. 
695, 704-705; New Prance and 


Garrard's Trustees v. Hunting 
(1897) 1 Q.B. 607, 616-617; Be 
Lake (1901) 1 Q. B. 710, 716; 
Be Bamsay (1913) 2 K.B. 80, 85 ; 
Sime Darby do Co, v. Official 
Assignee (1928) 30 Bom. L.B. 290, 
107 I.C. 233, ('28) A.PC. 77 ; 
Official Assignee v. Mehta di Sons 
(1919) 42 Mad. 510, 49 I.C. 968; 
Angappa Chetti v Nanjappa Bow 
(1908) 18 Mad. LJ. 189. 
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' iPiurat. view to prefer was the sole view no difficulty arises. Eat it often happens 

v 638 that a debtor makes a payment or gives a security to a creditor from mued 
motives. In that case the question whether there was. a fraudulent 
preference will depend upon which object was dominanHn his mind. If 
the dominant object or view was the giving the creditor a preference, the 
mere fact that besides that view there may have also been some view of 
benefiting himself, e.g., staving-oS insolvency, does not prevent the paymcnST^ 
from being a fraudulent preference (b). On the other hand, if the dominant 
view in making the payment was to protect himself from exposure or from 
criminal proceedings, the fact that the view was in part to prefer the creditor 
paid over other creditors, will not make it a fraudulent preference ; the domi- 
nant view in such a case is to protect the debtor himself, the view to prefer a 
particular creditor being merely a ** secondary view”(c). ‘'It is an exceedingly 
difficult thing to arrive at an opinion as to what is the dominant or operative 
motive of a man in doing a particular act. But if we are to consider whether 
amongst all the shadows which pass across a man’s mind, some view as well 
as the .dominant view influenced him to do the act, we shall be embarking 
on a dark and unknown voyage across an exceedingly misty sea. It is a 
very difficult matter to prove that the dominant motive was the sole motive 
and I think the true test is this : (1) had the debtor a view of giving a 
preference to the creditor ? and (2) was that the operative effectual 
view”? (d). "Whether it is called ‘intention’ or ‘view’ or ‘object’ 
does not appear to me to matter much ” (e). 

The fact that a debtor pays a particular creditor does not amount to a 
fraudulent preference, though he may at the time of payment have been in 
insolvent circumstances, not even if the consequence of his act has been to prefer 
that creditor over his other creditors. It must be shown not only that he has 
preferred the creditor, but that he has done so with the dominant view of 
giving him preference over the other creditors. That depends upon the 
state of the d^tor's mind, and it is that which has to be explored. The question 
being one of the state of a man’s mind, the rule that a person must be taken 
to have intended the natural consequences of his act, though true for other 
purposes, is not true for this purpose (/). Thus if a defaulting trustee on 
the eve of insolvency transfers his property to the beneficiary to make good 
the- breaches of trust under ah apprehension of a criminal prosecution, the 
transfer does not amount to a fraudulent preference, though the consequence 
is to give a preference to the beneficiary over the other creditors. 

638. Burden of proof. — It had been held by the Judicial Committee 
of the Privy Council that the onus of proving that there has been a 
fraudulent preference lies on the Official Assignee or Beceiver even if the 
debtor was insolvent at the time of the payment and knew himself to be 


(6) Ex parte Hill (1883) 23 Ch. D. 695, 
701 ; Re Wingo and Davies (1894) 
1 Mans. 416. 

(c) Sharp V. Jackson (1899) A.C. 419, 
427 ; Re Cohen (1924) B. & C. R. 
143, 159. 


(i) Per Bowen, L.J„ in Ex parte Hill 
(1883) 23 Ch. D. 695, 704-705. 

(e) Per Halsbuo', L.C., in Sharp 
V. Jackson (1899) A.G. 419, 421. 
(/) Sharp, y. Jackson (1899) A.O. 419, 
423. 
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so ig). In an earlier case the Court of Appeal in England held that where Pams, 
a debtor in imminent expectation of insolvency voluntarUy pays a particular S3g^ (39 
creditor with the result of giving a preference in fact, and the reason for such 
payment is imexplained, a prima fade case of a dominant view of preferring 
that creditor and therefore of a fraudulent preference is established, and 
the payment will be set aside unless the party supporting the payment 
displaces the prima fade case (h). This decision does not seem to have 
met with the approval of the Judicial Committee, for it is not noticed by the 
Committee though it must have been aware of it. The conditions of the 
Privy Council ruling would be satisfied if the Official Assignee or Receiver, 
in addition to giving evidence of the debtor’s insolvency, gives some evidence 
sufficient to make out a prima fade case of a view to prefer (Al). 

Onns, howevei, as a determining factor of the whole case, can only arise 
if the Court finds the evidence pro and con so evenly balanced that it can 
come to no definite conclusion. Then the onus will determine the matter. 

If, however, the Court after hearing and weighing the evidence comes to a 
.definite conclusion, the need for placing the onus does not arise (i). In 
other words, the question of onus only becomes important if the circumstances 
are so ambiguous that a definite conclusion is impossible without resort 
to it (j). 

639. Evidence of intent to prefer.— The question whether the 
dominant motive actuating the debtor in making a transfer or payment was a 
desire to prefer the particular creditor is one of fact. As the solution of this 
involves an inquiry into the state of a man’s mind and as it is very seldom 
that there is direct evidence on the point, the decision generally depends 
on the inference properly to be drawn from the circumstances attending 
the transfer as established by the evidence (A)- If the insolvent is a witness, 
either party may cross-examine him as to what he has previously said of 
the transaction (1), Evidence of acts of preference in favour of other 
creditors committed by the debtor shortly before or after the transaction 
impugned is admissible to show the debtor’s intent (m). The deposition of 
the creditor to whom preference is given taken under sec. 36 of the 
Presidency-towns Insolvency Act (n) is admissible against him in a 
proceeding to set aside a transfer in his favour under this section (o). 

ig) Sime Darby ds Co. v. Official Assignee 
(1928) 30 Bom. L. R. 290, 107 
I. 0. 233, (’28) A. PC. 77; Ex 
parte Lancaster (1883) 25 Ch. 

D. 311 ; Be Laurie (1898) 5 Mans. 

48; P.M.A. Ckeityar Firm v. 

N. A. PiUay 86 1.0. 514, (’25) 

A. R. 201 ; In the matter of L, W. 

Basse (1029) 7 Rang. 201, 118 
I. G. 615, (’29) A. R. 229; Basi 
Iyer v. Official Receiver (’29) 

A. M. 821. 

(h) Re Cohen (1924) 2 Ch. 515; Qandabhai 
y. Balkrishna (1030) 32 Bom. L.R. 

294 ; Krishna Das y. Baja Ram 
(1930) 28 All L. J. 370, (’30) A. A. 

282. 


(hi) See Re Hoyle (192^) 22. 

(i) Robins y. National Trust Co. (1927) 

A. C. 515, 520. 

(j) Sime Darby ds Co. y. Official 

Assignee (1928) 30 Bom. L.R. 
290, 291, 107 1.0. 233, (’28) A.PC. 
77. 

(k) Sime Darby d: Co; y. Official Assignee 

(1928) 30 Bom. L. R. 290, 107 1.0. 
233, (’28) A.PC. 77. 

(l) Re Cohen (1924) B. A C.R. 143. 

(m) Re Ramsay (1913) 2K.B. 80. 

• (n) Proy. 1. A., s. 59A. 

(o) Madhoram BaghumuU y. Official 
Assignee (1923) 27 0. W. N. 61, 
851.0. 984, (’23) A.O. 631. 
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Pint. 640. Good faith of preferred creditor iiiimaterial.—(^) Under 
the law prior to the Bankruptcy Act, 1869, the debtor’s intention alone was 
material ; good faith on the part of the creditor was entirely immaterial. 

( 2 ) Under the Bankruptcy Act, 1869, it was held that even if a trans- 
action was void as a fraudulent preference, it could be upheld by a credifsor 
if he acted ‘‘ in good faith,’’ that is, without knowledge of the debtor’s 
insolvency and of the debtor’s intent to prefer him (p). This was because 
sec. 92 of the Bankruptcy Act, 1869, contained a saving clause at its end 
in the following terms : ** But this section shall not affect the rights 
of a purchaser, payee, or incumbrancer in good faith and for valuable 
consideration 

( 3 ) The saving clause at the end of sec. 92 was omitted in sec. 48 ot 
the Bankruptcy Act, 1883, and it does not occur in the present Bankruptcy 
Act, 1914. Nor does it occur either in sec. 56 of the Presidency-towns 
Insolvency Act or in sec. 54 of the Provincial Insolvency Act. The result 
is to restore the law as it was before the passing of the Bankruptcy Act, 
1869. This may be explained by an illustration. A sells goods to J3 on 
credit, the price being payable on a later date. Ten days before that date, 
j 8, who is then on the eve of insolvency, pays the price of the goods to A 
with intent to prefenting A over his other creditors, A receives payment 
without knowledge of B’s insolvent condition and of JS’s intent to prefer 
him over the other creditors. Under the Bankruptcy Act, 1869, A being 
a payee iu good faith and for valuable consideration, the consideration 
being the price of the goods, would be protected, and the transaction would 
not be void as a fraudulent preference (q). Under the present law, both 
English and Indian, the fact that A had no knowledge of the insolvency of 
B or of B’s intent to prefer him, does not protect him, and A is liable to repay 
the money received by him to the Official Assignee or Receiver in order 
that the other creditors may share in that money. The fact that A received 
payment in good faith is entirely immaterial (r). 

{ 4 ) Sub-sec. (2) of the present section protects persons making title 
in good faith and for val^ble consideration through or under a preferred 
creditor. The preferred creditor himself does not come within the exception 
as he did under the Bankruptcy Act, 1869. See para. 649 below. 

641. Pressure. — Before the passing of the Bankruptcy Act, 1869, 
it was essential in order to constitute a fraudulent preference that it should 
have been a voluntary act, and not an act under pressure. The Act of 1869 
did not alter the law in that respect (s), and the law is the same now. The 

(p) Butcher y. Stead (1876) L.R. 7 H.L. (’26) A.S. 140; Mamayyay, Official 

839. Receiver 02 LG. 726, (’26) A.M. 

(q) Butcher y. Stead (1877) L.R. 7 H.L. 338. 

839. (e) Butpher y. Stead (1876) L.R. 7 H.L. 

(r) Be Cohen (1924) B. & G.R. 143, 149; 839, 840 ; Sharp y, Jackson (1899) 

Re Naraindas Sunderdas 93 1. A.G. 410, 423; Labha Bam y, 

C. 331, (’26) A.S. 133 ; Official Puran Chand (1919) Punj. Reo. 

Receiver y, LachmUmi 92 1.0. 6, No. 130, p. 336, 63 I. 0. 421. 
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word “ preference ” in this section implies an act of free will. An act done Para. Ml 
under pressure is not an act of free will (^). The pressure may proceed from 
a creditor or even from a surety for the debtor (?0- 


A payment made, or a security given, by a debtor on the eve of insolvency 
omthedemandofa creditor is not a fraudulent preference, even if the demand 
is not accompanied with a threat of legal proceedings (v), or there is no 
immediate power of taking such proceedings (w). Also it has been held 
that payment of a debt not yet due is not a fraudulent preference, if 
made upon a demand of the creditor (x). The payment in thestj cases is 
made under pressure, and the pressure negatives preference. But the pressure 
which the creditor must prove must be real and effective. It must be bona 
Jidp and not colourable. It must have actually operated on the debtor’s 
mind and the transaction must have been entered into by reason of it (y). 
There have been cases in which it was held that however desperate the 
circumstances of the debtor might be, and although the creditor know them to 
be desperate, the creditor was not debarred from pressing his debtor for pay- 
ment, and if he did so press, and payment was made, such payment was not 
a fraudulent preference ( 2 ). But the tendency in later cases has been to hold 
that demand or pressure, where the creditor knew that the debtor was hope- 
lessly insolvent, cannot be real, for it cannot really influence him to make 
the payment so as to negative preference of the creditor being the domi- 
nant view of the debtor {a). It has accordingly been held that if a debtor 
informs his creditor that he is about to become bankruj)t or that he will stop 
payment in a week, and thereuj)on the creditor threatens him with an 
action, and the debtor makes a payment to the creditor, the payment is 
a fraudulent preference, for pressure under such circumstances could have 
no real effect (b). Even if the debtor is in some degree influenced by a 
demand for payment, so that the payment would not have been made 
but for the demand and pressure, yet if the view to giving preference be the 
dominant view, the payment will be set aside as a fraudulent preference (c). 


(<) Butcher v. Stead (1875) L.K. 7 
H. L. 839, 84t5 ; Sharp v. Jackson 
(1899) A.C. 419, 427 ; Kasi Iyer 
V. Official Receiver (’29) A.M. 821. 
(yy) Eduards v. Giyn (1859) 28 L. J. Q. 
B. 350. 

(v) Smith V. Payne (1795) 6 T.U. 152, 

101 £.K. 484 ; Ex parte Boyle 
(1871) 26 L. T. 550; Tomkins 
V. Saffery (1877) 3 App. Can. 213, 
236. 

(w) Van Casteel v. Booker (1848) 2 

Ex. 691, 154 E.B. 668. 

(x) Strachan v. Barton (1856) 11 Ex. 

647 ; Thompson v. Freeman (1786) 
1 T.R. 155, 99 £.R. 1026. 

(y) Ex parte Hall (1882) 19 Ch. D. 580 ; 

15 


Re Boyd (1889) 6 Morr. 209; 
Re Hoyle (1924) B. & C.R. 22. 
(z) Ex parte Blackburn {IHll) 112 Eq. 
.358; Ex parte Tempest (1871) 
L. R. 6 Ch. App. 70 ; Ex parte 
Topham. (1873) L. R. 8 Ch. App. 
614, 620; Smith v. Pilgrim (1876) 
2 Ch. I). 127. 134; Dadapa v. 
Vishnudns (1888) 12 Bom. 424, 
426. 

(a) Ex parte Wheatley (1881) 45 L.T. 
80; Ex parte Hall (1882) 19 Ch. 
D. 580; Ex parte Palmer (1882) 
W. N. 130. 

(5) Ex parte Hall {m2) lid Ch.D. 5m. 

(c) Re Bell (1892) 10 Morr. 15; Ex 
parte Griffith (1883) 23 Ch. D. 69. 
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PanM. 642. Threat of legal proceedings.— A transfer or payment made 
642,643 under a threat of legal proceedings, whether civil or criminal, does not 
amount to fraudulent preference (e), even though there is no immediate 
power of rendering the threat available by taking legal steps (/). Similarly a 
transfer or payment made under an apprehension of legal proceedings, even 
though there has been no threat, or demand or pressure from the creditpr, 
does not amount to a fraudulent preference. Thus where a trustee who has 
committed breaches of trust and who is in insolvent circumstances, on the 
eve of his insolvency transfers his property to his co-trustee or to the bene- 
ficiary to make good the breaches of trust, though without any demand or 
request by them, and his main object in so doing is to shield himself from 
the consequences of his breaches, the transfer does not amount to a fraudulent 
preference {g). Also it has been held that a transfer or payment made even 
under a mistaken apprehension of legal proceedings does not amount to a 
fraudulent preference (A). 


643. View of benefltinsf debtor himself. — If the dominant view 
is to benefit the debtor himself, the fact that a particular creditor is preferred 
in the sense of obtaining a benefit not shared by others, will not constitute 
the transaction a fraudulent preference. Thus where a fortnight before 
the debtor presented his petition in bankruptcy, his solicitor lent him £200 
on the security of a bill of sale, and at the time lie handed the debtor a 
cheque for that amount he presented him with his bill of costs amounting 
to £87, and the debtor paid it out of the money advanced, it was held that 
the transaction did not amount to a fraudulent preference ; the debtor 
paW the bill under the apprehension that unless he did so he would not get 
the £200 (i). Similarly, where the debtor gave to his solicitor who 
had acted for him in previous litigation a charge on his house for costs 
amounting to £900, the solicitor at the same time agreeing to obtain for the 
debtor an advance of £260 on such charge, it was held that the main object 
of the debtor was to benefit himself by getting £250 and not to benefit 
the solicitor, and that the transaction was not a fraudulent preference (j). 
Where a creditor having a claim of Rs. 18,000 against the debtor pressed 
for security, but the debtor at first refused to give any, and eventually 
agreed to give security only if the creditor advanced a further sum of Bs. 7,000 
to enable him to meet certain hundies, and the creditor paid the amount and 
got the security, it was held that the dominant motive was to benefit the 
debtor himself, and that consequently the transaction was not a fraudulent 


(e) Ex parte Taylor (1886) 18 Q.B.D. 
295 ; Nripendra Nath v. Aehutoee 
Ohoee (1915) 20 C.W.N. 420, 33 
I. C. 548. 

(/) Vancasteel v, Booker (1848) 2 Ex. 

641, 154 £. R. 668. 

(g) Sharp v. Jackson (1899) A.C. 419. 

(A) Thompson r. Freeman (1786) IT.R. 


155, 99 £.R. 1026. 

(i) Ex parte Boyle (1871) 25 L. T. 550. 

See also Mansookhlal Dolatchand 
df Co, V. Nagardass Mookhand 
(1928) 6. Rang. 536, 117 I. G. 
669, (*28) A. R. 302. 

(j) Be Arnott (1889) 6 Morr. 215. 
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preference (i). Where a trader knowing very likely that he will stop pay- Ptfaa* 
ment next week, makes a payment in the hope, however desperate, that if 643^644 
he were able to keep himself commercially alive something might turn up 
in his favour, the payment is not a fraudulent preference (I)« 

A person holding a decree against his debtor is entitled to execute it 
at> any time. If instead of executing the decree immediately, he agrees 
to wait in consideration of a security being given to him for the judgment- 
debt, the transaction is not a fraudulent preference, for the dominant view 
of the debtor is to benefit himself. There is hardly any benefit to the 
decree-holder, for he could have realised the amount of tlie decree by 
immediate attachment and sale of the debtor’s property (m). 


644. Other circumstances negativing; intent to prefer.— Where 
a debtor makes a payment not with the dominant view of preferring a 
creditor, but in the belief, on reasonable grounds, that he is under a legal 
obligation to pay, the payment is not a fraudulent preference ; in other 
words, where the dominant motive actuating the debtor is that in making 
a payment or transfer he was only doing what he felt himself bound or 
compelled to do, the case is not one of fraudulent preference (n). It will, 
however, be a fraudulent preference if the debtor was moved by a nice 
sense of honour, or a sense of duty or of moral obligation (o). Similarly 
where a payment or transfer is made, not with the dominant view of preferring 
a creditor, but to save the debtor from exposure, or a criminal prosecution (p), 
even though there has been no threat (y), or to revive an undisputed debt 
so that it may not be time-barred (r), or to make reparation for a past wrong 
such as a breach of trust (s), or to fulfill a prior agreement (/),. the payment 
or transfer is not a fraudulent preference. Payments made in the ordinary 
course of business, and not with a view to prefer, are good (m), but not 
payments or transactions which are out of the ordinary course of business (v). 
The replacement by the debtor on the eve of insolvency of money advanced 
for a specific purpose which fails, as for the purpose of settling with the 


(k) Raeburn do Co, v. ZooUikofer do Co, 

(1924) 2 Bang. 193, 83 l.C. 440, 
(*24) A.R. 308 ; Daulai Ram v. 
Deoki Nandan 76 l.C. 861. (*24) 
A. L. 686; Bhagwan Das do Co, 
Y, Chuttan Lai (1921) 43 All. 427, 
62 I. C. 732, (’21) A. A. 41. 

(l) Tomkina v. Saffery (1877) 3 App. 

Gas. 213, 235; Official Assignee 
V. M,P,A,K. Chettyar Firm (1927) 
6 Rang. 229, 103 l.C. 174, (’27) 
A. R. 190 ; Official Receiver, 
Tinnevelly v. NaUaperumal (’29) 
A. M, 471 ; Mela Ram v. Ohuhm 
Dastgir (1929) 114 I. 0. 709, (’29) 
A. L. 169. 

(m) Re Wilkinson (1884) 1 Morr. 66; 

Re OlanviUe (1886) 2 Morr, 71. 

(n) Be VauHn (1800) 2 Q. B. 236; 

8ime Darby d> Co, ▼. Official 
Assignee (1928) 30 Bom. L. R. 
290, 107 I. 0. 233, (*28) A. PC. 77. 

(o) Be Fletcher (1891) 9 Morr. 8; Re 


Vingoe (1894) 1 Mans. 416; Re 
Blackburn do Co, (1899) 2 Ch. 
725 [company in winding up]. 

(p) Ex parte Taylor (1887) 18 Q.B.D. 

296 ; Puran Chand v, Puran Chand 
(’23) A.L. 662,761.0. 441. 

(q) Sharp v. Jackson (1899) A.C. 419. 

(r) Ex parte Gaze (1889). 23 Q.B.D. 74. 

(s) Ex parte Taylor (1887) 18 Q.B.D. 

296; Re Lake (1901) 1 Q.B. 710. 
(0 Ex parU Kevan (1874) L.R. 9 Ch. 
App. 762; Ex parte Hodgkin (1876) 
L.R. 20 Eq. 746 ; Bills v. Smith 
(1865) 34 L. J. Q.B. 68 ; Nripendra 
Nath Y. Ashutose Ohosh (1916) 
20 C.W.N. 420, 33 l.C. 648. 

(tt) Tomkins v. Saffery (1877) 3 App. 
Cas. 213, 236 ; Re Clay (1896) 3 
Mans. 31. 

(v) Re Eaton (1897) 2 Q.B. 16 ; Miller v. 
Sheo Pershad (1883) 10 T.A. 98, 
no, 6 All. 84, 94. 
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eroditoiB, is not a fraudulent .preference. Such money in fact does not 
mm form part of the insolvent’s assets (w). 

The abandonment of a speculation, whilst the result is still uncertain, 
is a totally different thing from preferring one creditor to others after a debt 
has been incurred ( 2 ;). Payment of the mortgage-debt to a mortgagee cannot 
be a fraudulent preference (y). A lease by a debtor on the eve of insolvency 
at a fair rent is not a fraudulent preference (z). 

If a debtor makes a payment to a creditor or gives security, after being 
arrested under the terms of sec. 34 (2) of the Presidency-towns Insolvency 
Act, the fact that he has been arrested does not necessarily prevent the 
transaction from being a fraudulent preference ; the question whether 
it is a fraudulent preference is to be determined by the provisions of the 
fraudulent preference section. 

646. Accent. — Where a payment alleged to be a fraudulent preference 
is made to an agent of the creditor, and the agent, without knowledge of 
the debtor’s intent to prefer, pays the money to his principal, he cannot 
be compelled to refund it to the Official Assignee or Receiver (o). 


646. (5) Adjudication must have been on a petition presented 
within three months. — The last condition is that the debtor must be ad- 
judged insolvent on a petition presented within three calendar months (6) 
after the date of the transaction impugned (c). In calculating this period 
the day on which the petition was presented is to be excluded (d). If no 
petition is presented within three months after the date of the transaction, 
the transaction stands good, and it cannot be impeat^hed by the Official 
Assignee or Recei ver . The transaction, though called fraudulent, is fraudulent 
only in the eye of the bankruptcy law (e). If three months elapse without 
any petition being presented, the transaction cannot be avoided under the 
bankruptcy law (/). Nor ca^i jtbe avoided under the common law, for there 
is nothing at coinnion law to prevent a debtor from preferring one creditor 
to another. Nor can it be impeached under sec. 53 of the Transfer of 
Property Act, 1882, a section which is based on 13 Eliz., c. 5, now the Law 
of Property Act, 1925, sec. 172. These sections provide for the avoidance 
of transfers made with intent to defeat or delay creditors, and it has been 
held that a transfer of property is not made with intent to defeat or delay 


{w) Tuovey v. Milm (1819) 2 B. &Ald. 
683, 106 B.R. 514. 

(a?) Miller v. Barlow (1871) 14 M.LA. 
209. 20 E.R. 208. 

(y) Jadu Nath v. Manindra Nath (1923) 
27 C.W.N. 816, 80 I.C. 323, (’23) 
A.C. 689. 

{z) Dearaj v. Sagar Mai (1916) 38 All. 
.37. 31 I.C. 716. 


(o) Re Morant (1924) 130 L. T. 398. 

(6) General Clauses Act, 1897, h. 3 (33). 
(f) Sohan Lai v. Sheo Nath (1928) 26 
All. L. J. 941, 111 I. C. 136. 

(d) Re Dawea (1897) 4 Mans. 117 ; Re 

Harvey (1890) 7 Morr. 138. 

(e) See para. 631 above. 

(/) Ex parte Oames (1879) 12 Ch. D. 314. 
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creditors within the meaning of the Statute of Elizabeth (^) or of sec. 53 of the . Paras* 
Transfer of Property Act, 1882 (fc), because its efiect or object is to preferone 646, 64M 
creditor to another. The transfer may be of all the grantor’s property for 
the benefit of a particular creditor or of particular creditors. If the deed 
is horn fide, that is, if it is not a mere cloak for retaining a bmefil to the 
^rantor^ it is a good deed under the Statute of Elizabeth (i). The 
meaning of the statute is that the debtor must not retain a benefit for 
himself. It has no regard whatever to the question of preference or priority 
amongst the creditors of the debtor (j). What the statute invalidates is a 
transfer which removes the whole, or a part, of tlie debtor’s property from 
the creditors as a body, to the benefit of the debtor (fc). It may be added 
that if the primary intention be to defeat or delay the creditors as a body, 
the fact that a particular creditor was incidentally preferred will not take 
the case out of the statute 13 Elizabeth, c. 5, or of sec. 53 of the Transfer 
of Property Act, 1882 (Z). 

A transfer by W’ay of fraudulent preference is an act of insolvency, 
and, like all other acts of insolvency, it is only available for adjudication 
for three months (m). If three months from the execution of the transfer 
elapse without any insolvency petition being presented, it cannot afterwards 
be impeached as an act of insolvency available for a petition. Nor can it 
be impeached in any other way under the bankruptcy law (w). 

The rules stated above may be explained by an illustration, A debtor 
with a view to preferring a creditor delivers certain goods to him on 17th 
September 1929. A further delivery of goods is made on 22nd September 
1929. On 22nd December 1929, a petition is presented against the debtor 
and he is afterwards adjudged insolvent. The Official Assignee applies 
to have both the transactions set aside as being void against him. The 
delivery of goods on 17th September, being outside the limit of three 
months necessary to make the transfer with respect to it a fraudulent 
preference, is good against the Official Assignee, and cannot be impeached 
by him, but the delivery of goods on 22nd September being within the 
three months, is void against the Official Assignee and he is entitled to 
those goods or the value thereof (o). 


646A. Fraudulent preference is voidable, not void.— A fraudu- 
lent preference is not absolutely void ; it is only voidable. This follows 


(g) Alton V. Harrison (1809) L.H. 4 
Ch. App. 622 ; Middleton v. 
Pollock (1875) 2 Ch. D. 104; Re 
Lhyd^s Furniture Palace, Ltd. 
(1926) Ch. 853. 

{D Musahar Sahu v. Hakim Lai (1916) 
43 I.A. 104, 43 Cal. 521, 32 J.C. 
343. 

(t) Alton V. Harrison (1869) L.U. 4 Ch. 
App. 622, 626. 

(j) (1875) 2 Ch. D. 104, 108-109, supra. 


(k) (1916) 43 I.A. 104, 107, 32 I.C. 343, 
supra. 

(/) Re Fasey (1923) & C. II. 8, 

(192.3) 2 Ch 1. 

(i/t) P.-t. 1. A., 8. 12 (1) (c) ; Prov. 1. A., 
H. 9 (1) (c). 

(») Ex parte Games (1879) 12 Ch. D. 314 ; 
Allen V. Bonneli (1870) L.ll. 5 
Ch. App. 677. 

(o) Re Harvey (1890) 7 Morr. 138. 
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Piygf ’ from sub-sec. (2) by which it is provided that the rights of any 
UHA^k person making title in good faith and for valuable consideration through 
or under a creditor of the insolvent shall not be afiected by the avoidarnce 
of a transaction as a fraudulent preference (p). 

There are certain transactions entered into by a debtor prior to his 
insolvency, which though valid between the debtor and his creditor, may 
be impeached by the Official Assignee or Eeceiver. These are really excep- 
tions to the general rule that the Official Assignee or Beceiver takes the 
property of the insolvent subject to the same equities as those to which it 
was subject in the hands of the insolvent. The right of action in such 
cases vests in the Official Assignee or Receiver by virtue of a title superior 
to that of the insolvent conferred upon him by the Insolvency Acts. 
Fraudulent preference is one of those exceptions, and though the debtor 
himself cannot recover money or property transferred by way of fraudulent 
preference, the Official Assignee or Receiver has the right to do so. “ When 
a man commits a fraudulent preference he pays to the creditor a sum he 
admits to be justly due to the creditor. If no bankruptcy takes place he 
cannot recover that money from the creditor simply on the ground that he 
contemplated bankruptcy and intended to prefer the creditor. At the time 
the payment is made it is a good payment, and it is only when bankruptcy 
ensues within a certain time that it can be set aside. At the time he receives 
it the creditor may do what he likes with the money. He may pay it into 
his own account or may otherwise deal with it as he pleases, and it is 
impossible to say that he becomes a trustee at that moment for a person 
who may not even come into existence, viz,, the trustee in bankruptcy. If 
he does not become a trustee, the proper order to make is a simple order to 
pay the money back, and no question of fiduciary capacity arises ” (g). 

647. Proof by creditor fraudulently preferred.—A creditor 
who pays back to the Official Assignee or Receiver money received by him 
from the insolvent by way of fraudulent preference is entitled to prove for 
his debt with the other creditors, (r). 

647 A. Application by whom to be made.— Sec. 54A of the Provincial 
Insolvency Act provides that a petition for the annulment of any transfer, 
payment, etc., on the ground that it is a preference, may be made by the 
Receiver, or, with the leave of the Insolvency Court, by any creditor who 
has proved his debt and who satisfies the Court that the Beceiver has been 
requested and refused to make such petition. This section was inserted 


(p) P.-t. I. A., 8. 66 (2) ; Prov. I. A., 

B. 64 (2). 

(q) He Bishop (1861) 8 Morr. 221, 226 ; 

Marks v. Fddman (1870) L.R. 
6 Q.B. 276, 279. 


(r) Re Stephenson (1888) 20 Q.B.D. 640 ; 
Devi Dial v. Sundar Das (1919) 
Punj. Rec. No. 66, p. 63, 61 I. C. 
720. 
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by Act 39 of 1926, and it gives elEect to some of the earlier decisions on the 
subject (s). 

The practice is not uniform in cases governed by the Presidency-towns 
Insolvency Act. In Calcutta, the application may be made by the Official 
Assignee, or, with the leave of the Court, by a creditor who has proved his 
debt and who satisfies the Court that the Official Assignee has refused to 
make the application (t). Similar practice prevails in Bombay. In 
Rangoon it has been held that a creditor has no loats standi to apply 
even with the leave of the Court, and that if the Official Assignee refuses 
to take action,. the creditor’s only remedy is to appeal from the decision 
of the Official Assignee under sec. 86 of the Act (u). The Rangoon view 
does not seem to be correct. 


648. Preference not avoided for benefit of particular creditor.— 

Where the result of recovering property alleged to have been delivered to a 
creditor by way of fraudulent preference would not be for the benefit of 
the creditors at large, but of an individual creditor who claims a security 
on it, the Official Assignee or Receiver ought not to take proceedings for 
the recovery of the property himself, nor will the individual creditor 
be allowed to take them in his name (t;). 

649. Position of third persons making title in ifood faith..— 
A transaction which would be void as a fraudulent preference as between 
a creditor and the Official Assignee or Receiver can be upheld by any person 
making title in good faith and for valuable consideration through or under 
that creditor (w). Once a fraudulent preference has been established, the 
onus of proving that the persons claiming through or under the preferred 
creditor acted in good faith and for value lies on such person (a;). The 
words “ in good faith ” mean without notice of any intention on the part 
of the debtor to give fraudulent pniference to the creditor. The words “ for 
valuable consideration” include a pre-existing debt (y). Depositions of a 
person claiming through a creditor made under sec. 36 of the Presidency- 
towns Insolvency Act (z) are admissible against him on the question of good 
faith in a proceeding to set aside the transfer to him (a). 


(«) See AnarUhanarayana Ayyar v. San- 
karanarayana Ayyar (1924) 47 
Mad. 673, 79 I.C. 396, (’24) A.M. 
346. 

(t) Be SurajmtUl Mungchand (1921) 26 
C.W.N. 803. 70 I.C. 463, (’21) 
A. 0.403. 

(tt) In the matter of the estate of P, A. 
Mohmed Oanny (1927) 6 Rang. 
376, 104 I.C. 89, (’27) A. R. 284. 
(v) Ex parte Cooper (1876) L.R. 10 Gh. 
App. 610. See also Ram Sarup 
y. Jagat Ram (1921) 2 Lah. 102, 
69 I. C. 977, (’21) A. L. 200. 


{w) P.-t. I. A., s. 66 (2) ; Prov. I. A., 
s. 54 (2). See Stevenson v. 

Newsham (1863) 13 C.B. 286. 

{x) Sime Darby ds Co. v. Official 
Assignee (1928) 30 Bom. L. R. 290, 
107 I.C. 233, (’28) A. PC. 77. 

(y.) Butchery, Stead (1876) L.R. 7 H.L. 
839, a case under the B.A., 1869, 
s. 92. 

(«) Prov. I. A., s. 59 A. 

(a) Madhoram v. The Official Assignee 
(1923) 27 C.W.N. 611, 86 I.C. 
984, (’23) A.C. 631. See Prov. 
I. A., B. 59A- 


Paras. 

647A.6tt 
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Paras. 650< Limitatiou. — Art. 181 of the Indian Limitation Act, 1908, does 
6S0 651 not apply to an application under this section. The application may be 
made at any time during the pendency of the insolvency proceedings (6). 

651. Payments made after presentation of insolvency petition.— 

This section does not apply to a payment to a creditor by way of fraudulent 
preference made after the presentation of an insolv ency petition. Such a 
payment, however, may be avoided as being contrary to the policy of the 
bankruptcy laws. It is not protected by sec. 57 of the Presidency-towns 
Insolvency Act (c) [Provincial Insolvency Act, sec. 55]. 


(6) Pirihi ^ath v. Basheahar Nath 69 
1.0. 403, (’24) A.L. 331. 

(c) Be Badham (4893) 10 Morr. 2*12^ 


(1893) GO L. T. 356; Re Dunkley 
<l;/S’on«(1905) 2K. B. 683. 
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PART VI. 

PROTECTION OF BONA FIDE TRANSACTIONS. 

I. A., 8. 57 ; P^ov. L A., 1920, t. 55 ; Prov. L A., 1907, s. 38.] 

. 652. Protected transactions.— Subject to the provisions of the Paras, 

Insolvency Acts as to executions (a), voluntary transfers (/>), and fraudulent SSZi 653 
preferences (c), nothing in the Acts invalidates in the case of an insolvency — 

(a) any payment of money by an insolvent to a creditor ; 

(b) any paynent of money or delivery of property to the insolvent ; 

(c) any transfer by the insolvent for valuable consideration ; or 

(d) any contract or dealing by or with the insolvent for valuable 

consideration : 

Provided that both the following conditions are complied with, namely — 

(1) that any such transaction takes place before the date of the order 

of adjudication ; and 

(2) that the person who deals with the debtor has not at the time 

of any such transaction notice of the presentation of any 
insolvency petition by or against the debtor. 

653. The transaction must be bona fide.'~^(l) Transactions con- 
trary to bankruptcy law. — A transaction w^hich is contrary to the policy ot 
the bankruptcy laws is not protected by this section. 

The protection accorded by this section extends only to bona fide 
transactions {d). The bom fides of a transaction depends on the circumstances 
of each case, and it is difficult to lay down any general rule on the subject 
beyond this that the transaction must be a fair and honest one (e). 

Sec. 133 of the Bankruptcy Act, 1849, contained the words ** bona fide 
Secs. 94 and 95 (1) of the Bankruptcy Act, 1869, contained the words “ in 
good faith Neither of those expressions was reproduced in sec. 49 of the 
Bankruptcy Act, 1883, but the marginal-note to that section (which, how- 
ever, is not part of the Act) contained the words “ bona fide ’’ (/). The 
section in both the Indian Acts is based to a large extent on sec. 49 of 
the Bankruptcy Act, 1883, and the words “ bom fide *’ appear in 
the marginal-note. Though neither the English nor the Indian section 
expressly requires that transactions with the insolvent should, in 
order to be protected, be in good faith, it has been held that good 
faith is still essential, and if a transaction is not borui fide it may be avoided 
as contrary to the policy of the bankruptcy laws. It has thus been held 
that a payment to a creditor after a petition for adjudication has been 
presented, which would have been a fraudulent preference if made before 
the presentation, is contrary to bankruptcy laws and in bad faith, though 
it was made before the receiving order and though the creditor had no 

(a) P.-t. 1. A., 88. 53-54; Prov. 1. A., (e) Davos v. VewMes (1837) 3 Bing. 

88. 51-52. N. C. 403, 132 £. K. 464. 

(b) P.-t, I. A., 8. 55 ; Prov. I. A., 8. 53 . (/) The marginal-note to b. 45 of the 

(c) P.-t. I. A., 8. 56 ; Prov. I. A., s. 54. B. A., 1914, is the same as that 

(d) Re Badham (1893) 10 Morr. 252, in s. 49 of the B A., 1883. 

(1893) 69 L. T. ;:66. 
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notice of an act of bankruptcy, and that it was not protected by sec. 49 of the 
Bankruptcy Act, 1883. The pa]rment having been made after the presenta- 
tion of the petition, that is, after the title of the trustee had commenced, 
the money was the property of the trustee and the creditor must pay it 
back to him (g), 

(2) Transaction in itself an act of insolvency , — transaction which 
comes within this section is protected, although it is in itself an act of insol- 
vency, provided that the party other than the insolvent acts in good &ith; 
but it is otherwise if he acts in bad faith and is a party to the fraud on bank- 
ruptcy laws. Thus if a person sells his property with intent to defeat or 
defraud his creditors, as where he intends to abscond with the purchase 
money, it is an act of insolvency, but the buyer will be protected if he has no 
knowledge of or ground to suspect such intention (h), A creditor, however, 
who takes a transfer of substantially the whole of Kis debtor’s property in 
payment wholly of a past debt, knowing that there are other creditors, is 
not protected. Such a transaction is an act of insolvency, and the creditor 
being a party to it, is a party to a fraud on bankruptcy laws (i). Similarly 
where a creditor takes an assignment from the debtor for the purpose of 
paying himself and other creditors named in a list in full, believing 
that they are all the creditors, but the list turns out to be incomplete, the 
transaction, though entered into honestly, is nevertheless an act of insolvency 
as necessarily tending to defeat creditors omitted from the list, and to 
substitute for the administration in insolvency a different mode of administra- 
tion, and is not protected. Had the parties investigated the facts and 
adverted to the legal effect thereof, they would have known that the transac- 
tion would constitute an act of insolvency (j). In Re Slobodinsky (A;), 
where the transfer was in itself an act of insolvency, Wright, J., said that 
although the words “ in good faith ” did not occur in sec. 49 of the Bankruptcy 
Act, 1883, the omission was not intended to make any difference and that 
a person who takes a conveyance of a debtor’s property cannot claim the 
benefit of that section if he had notice of anything wrong or anything that 
really put him upon inquiry. In that case the bankrupt had transferred 
all his assets and business to a company formed by himself and his nominees. 
The transaction was an act of bankruptcy as having been made to defraud 
creditors, and the company was held fized with notice of the fraud. The 
principle of the English decisions referred to above is that a person cannot 
claim the protection of this section, if he engages himself in an act which he 
knows or ought to have known is in itself an act bankruptcy. 

654. Dealings by insolvent in respect of his property.-— Healings 
by a debtor in respect of his property fall into three classes, namely, — 

(1) dealings before the commencement of the insolvency [para. 656] ; 


Pans- 

653,654 


{g) Be Badham (1893) 10 Morr. 262 , 
69 L. T. 356 ; Re Slobodinaky 
(1903) 2 K. B. 517, 625; 
Re Dunkley db Son (1906) 
2 K. B. 683. where the payment 
was held to have been made 
in good faith and to be protected. 


{h) Shears v. Goddard (1896) 1 Q. B. 
406; Re Dunkley da Son (1906) 
2 K. B. 683. 

(i) Be Juibes (1902) 2 K. B. 68. 

U) Re Sharp (1900) 83 L. T. 416. 

{k) (1903) 2 K. B. 617, 525. 
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(2) dealings between the commencement of the insolvency and the Paras* 

date of the order of adjudication [para. 656] ; and 654^856 

(3) dealings after the order of adjudication [para. 668]. 

This section relates to transactions of the second class. 

655. (1) Transactions before commencement of insolvency.— 

With the exception of certain transfers mentioned in secs. 65 and 66 of the 
Presidency- towns Insolvency Act (!), no transfer of property made by a 
debtor before the commencement of his insolvency can be impeached under 
the bankruptcy law. This subject has been discussed in paragraphs 583 
and 584 above. 

656. (2) Transactions between commencement of insolvency 
and date of order of adjudication 

(1) Exception to the doctrine of relation hack. — We now turn to the 
transactions of the second class to which this section relates. By reason 
of the doctrine of relation back the property of the insolvent on the 
making of the order of adjudication vests in the Official Assignee or 
Receiver from the commencement of the insolvency (para. 582). The 
insolvent not only ceases to be the owner, but is regarded as not having 
been the owner from the commencement of the insolvency. From the 
moment of the commencement of the insolvency he is deprived of all 
powers to enter into transactions which will bind the Official Assignee 
or Receiver in respect of his property. These would include payments 
by the insolvent to any of his creditors, payments to the insolvent by persons 
indebted to him, delivery of goods to the insolvent by persons who were 
under an obligation to deliver them to him, traasfers by the insolvent for 
valuable consideration, and contracts or dealings by or with the insolvent 
for valuable consideration, however bona fide they might be. In fact, none of 
these transactions was excluded from the operation of the doctrine of relation 
back when the doctrine was first introduced in England [para. 581]. The 
strict application of the doctrine resulted in great injustice to persons dealing 
bona fide with the bankrupt and without notice of an act of bankruptcy, 
and it soon became necessary to introduce an exception to the doctrine 
to protect certain bona fide transactions. This led to the enactment of 
what is known in England as “ the protection clause ” upon which the 
present Indian section is based. The Indian section is referred to throughout 
these lectures as “ the protection section.’’ 

(2) English law. — The first material enactment which aimed at 
saving bona fide transactions was contained in sec. 81 of the statute 6 
Geo. 4, c. 16. This was followed by other enactments, and the law 
on the subject took a definite shape in sec. 49 of the Bankruptcy 
Act, 1883 (now sec. 45 of the Bankruptcy Act, 1914) on which the 
section in both the Indian Acts is to a large extent based. In 
England, as the law now stands, certain transactions are protected 


( 1 ) Pro\r. I. A., M. 63, 64. 
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Pwa. €56 certain conditions are complied with. The transactions are the same as 
those mentioned in the Indian section [para. 662], but the conditions are — 

(1) that the transaction takes place before the date of the receiving 
order ” (m) ; and 

(2) that the person who deals with the debtor has not at the tim§ 
“ notice of any available act of bankruptcy (n) committed by the 
bankrupt. ” 

Before considering these conditions it may be observed that as 
to payment of money or delivery of property to the bankrupt, it is 
now provided by the Bankruptcy Act, 1914, sec. 46, that such payment 
or delivery shall be^a complete discharge to the person paying the money or 
delivering the property, if the payment or delivery is made before the 
date of the receiving order in the ordinary course of business or otherwise 
bona fide and without notic of the presentation of a bankruptcy petition 
even though with notice of an available act of bankruptcy. This 
does not apply to any payment or delivery by the bankrupt. It is not 
necessary for our present purposes to consider this modification of the 
English Law. 

Turning now to the two conditions in the English section, it will be seen 
that the first condition is substantially the same as that in the Indian 
section, but the second is substantially difierent. 


The position under the English law is that transactions entered 
into with a bankrupt between the commencement of the bankruptcy and 
the date of the receiving order are protected, if (a) the person who deals with 
the bankrupt had no notice at the time of any available act of bankruptcy, 
and (b) they are bona fide (o). The effect of an act of bankruptcy in England 
is to prevent all persons who have notice that an available act of bankruptcy 
has been committed from entering with the debtor into transactions which 
will be binding as against the trustee in bankruptcy. 


The legal position of a man who commits an act of bankruptcy under 
the English law is thus stated by Fletcher Moulton, L.J., in Ponsford Baker 
& Co, V. Union of London and SmitVs Bank, Ltd, (p ) : — 


Nothing is more firmly established in bankruptcy law than that a 
man who has committed an act of bankruptcy is not entitled to deal with 
his estate. He has no right to gather it in if it is not already in his hands 
or to make payments to his creditors out of that which he has actually at 


{m) There is nothing like a receiving 
order in India. In England a 
receiving order precedes adjudi- 
cation. See para. 182. 

{n) ** Available act of bankruptcy” 
means any act of bankruptcy 
“available” for a bankruptcy 
petition at the date of the 
nresentation of the petition on 


which the receiving order is made 
B. A., 1914^ 8. 167. An act of 
bankruptcy is so available if 
it has occurred within three 
months before the presentation 
of the petition : B. A., s. 4 (1) (c). 
(o) See para. 653. 

(P) (1906)2Ch. 444, 452. 
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his command. He can give no good discharge to a debtor who pa)rs him Para. 856 

notice of an act of bankruptcy^ because the debt may by subsequent 
bankruptcy proceedings be turned into a debt due to his trustee, and not to 
himself. This is a principal and fundamental part of our bankruptcy admi- 
nistration. . . . Until the commission of the act of bankruptcy he was, of 
course, the beneficial owner of whatever assets he possessed, but by the act 
of bankruptcy his title to be regarded as such beneficial owner is no longer 
absolute, but is contingent on no bankruptcy petition being presented within 
three months of the date of the act of bankruptcy which leads to a receiving 
order being made. If such receiving order be made the whole of the assets 
vest in his trustee as from the date of the act of bankruptcy. He is, there- 
fore, in the position that should such a contingency occur, he is from the date 
of the act of bankruptcy something less than a mere trustee of his assets 
for the creditors in his bankruptcy. Until this state of suspense has been 
removed either by a receiving order or by lapse of time, ho has no right to 
deal with those assets that were in his hands, and can give no title in them 
to any transferee icith notice. Similarly, with regard to the debts and other 
choses in action which form part of his estate, he cannot collect them or give 
a valid discharge for them, and any one making a payment to him with notice 
of the act of bankruptcy does so at his peril.” 

(3) Law under Presidency-towns Insolvency Act, s, ST.—Under the 
Presidency-towns Insolvency Act transactions between the commencement of 
the insolvency and the date of the order of adjudication are protected) 

(a) if the person who deals with the insolvent had no notice at the time of the 
presenilation of an insolvency petition by or against the debtor, and (b) the trans- 
actions are bona fide. Notice of an act of insolvency does not take away the 
protection as it docs under the English law (g), and this constitutes a material 
departure from the English law (r). If the transaction takes place after the 
commencement of the insolvency and before the presentation of a petition 
the only question will be whether the transaction was bona fide. If it takes 
place after the presentation of a petition, the questions will be (a) whether 
the person dealing with the insolvent had notice of the presemtation of 
the petition, and (b) whether the transaction was bona fide. 

The High Court of Madras has held, in a case under the Presidency- 
towns Insolvency Act, that where a creditor, after receiving notices from the 
debtor’s agent that the debtor was going to suspend payment (such notice 
being an act of insolvency), takes possession on the day previous to the 
presentation of an insolvency petition of the debtor’s goods under a letter 
of lien previously given by the debtor, the taking possession is not Iona 


(q) Bhagvoan Daa ds Co. y. ChuUan Lai 
(1921) 43 All. 427, 432, 62 1.0. 732, 
(*21) A. A. 41; [Prov. I. A., 
sec. 55]; the second paragraph of 


the head-note is not accurate. 

(r) MercarUiU Bank of India, Ltd. v 
O^ial Assignee, Madras (1916) 
39 Mad. 250, 255, 261, 35 T. 0. 942. 
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Ptf A. 856 cTdditor is not entitbd to the protection of the section, though 

possession was taken before the presentation of the petition (s). This 
decision, it is submitted, is erroneous. Had the case to be decided under 
the Provincial Insolvency Act, the transaction would have been indisputably 
valid, for it took place before the date of the presentation of the petition, 
in other words, before the date on which insolvency commences under 
that Act. Had the case to be decided under the English law, the transac- 
tion would have been void against the trustee in bankruptcy, for it took 
place with notice of the act of bankruptcy, and the question of horn fides 
would not arise. Notice, however, of an act of insolvency does not take away 
the protection under the Presidency-towns Insolvency Act as it does under 
the English law. What has to be proved under that Act in order to take 
away the protection is that the creditor had notice of the presentation of 
the petition, and that the transaction was malajide. The creditor in the 
Madras case had ex hypotheai no notice of the presentation, for the petition 
was presented the next day. Nevertheless the High Court held that the 
transaction was mala fde^ the ground of the decision being that notice of 
an act of insolvency was in itself sufficient to render a transaction mala fide. 
In support of this view the Court relied upon certain English cases referred 
to in paragraph 653 above. None of those cases bears out the proposition 
of law laid down by the learned Judges. The point of the decision in those 
oases is that even if a person who deals with a bankrupt has no notice of 
an act of bankruptcy, the transaction will not be protected if it is mala fide 
or contrary to the policy of the bankruptcy laws (si). Notice of an act 
of bankruptcy and want of horn fides are two distinct things. There is 
nothing against the policy of the bankruptcy laws in a creditor taking possession 
on the eve of his debtor’s insolvency, of goods previously hypothecated to 
by the debtor (f). If he takes possession with notice of an act of bank- 
ruptcy, the transaction is void as against the trustee, not because it is 
mala fide, but because the English section expressly says so. It appears 
from the proceedings of the Legislative Department that the words used in 
the Bill as originally drafted were ** has not at the time notice of any available 
act of insolvency committed by the insolvent before that time.” These 
words were omitted, and the words ‘‘ has not at the time notice of the present- 
ation of any insolvency petition by or against the debtor ” were substituted. 
It also appears that this change was made under a misapprehension. See 
para. 29 above, ** Relation back and protected transactions.” 


(4) Law under Provincial Insolvency Act, s. 55. — Under the Provincial 
Insolvency Act transactions between the commencement of the insolvency, 
that is, the date of the presentation of the petition on which the order of 
adjudication is made, and the date of the order of adjudication, are 
protected, if (a) the person who deab with the insolvent had at that time 
no notice of the presentation of an insolvency petition by or against the debtor, 
and (b) they are 6ona fide. A disposition of property by a debtor before the 


(s) Mercantile Bank of India, Lid. v. 
Official Aaeignee, Madras (1916) 
39 Mad. 260, 36 I. C. 942; 
Official Assignu, Madras v. 
VaUiajipaChetty (1922) 46 Mad. 
238, 244-246, 69 I. C. 968, (*22) 


A. M. 144. 

(al) See Re Badham (1893) 10 Morr. 262, 
69 L. T. 366. 

(Q See Morris v. Morris (1896) A. C. 
626, 629. 
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date of the presentation of the petition on which the order of adjudication 
is made, cannot be impeached under that Act. Having regard to 
the date on which insolvency commences under the Provincial Insolvency 
Act, no question of notice of any act of insolvency can arise (u). 

• (6) The three systems compared, — It will be noticed that the protection 
under the Provincial Insolvency Act is more extensive than under the 
Presidency-towns Insolvency Act, and the protection under the latter Act is 
more extensive than under the English law. The provisions under both the 
Indian Acts are more in favour of persons dealing with an insolvent 
than that under the English law (t?). 

657. Proceedings in invitum. — A “ contract or dealing by or with 
an insolvent ” means something done by the insolvent, and not a proceeding 
in which the insolvent is merely passive (w). Thus an order charging the 
share of a partner, who is subsequently adjudged insolvent, under 0. 21, r. 49, 
of the Code of Civil Procedure, 1908, is a proceeding in invitum and not 
protected by this section (x). 

658. Payments by insolvent. — ^A payment by the insolvent between 
the commencement of the insolvency and the date of the order of adjudication 
is protected, if the person who receives the money has no notice at that time 
of the presentation of a petition, and the transaction is bona fide. If the 
money is received with notice of the presentation of a petition, it is not 
protected and the person who receives it may be compelled to .return it to 
the Ofi&cial Assignee or Receiver. Even a secured creditor is not entitled to 
receive payment of his debt from his debtor and to hand over the securities 
after notice of the presentation of a petition. This is not a limitation of 
the secured creditor’s rights and power to deal with his securities in any way 
in which he is entitled to deal with them by virtue of his contract with the 
debtor, but is only the consequence of the debtor having incapacitated 
himself from tendering the money (y). See para. 586 above. 

A payment of a lost bet by the insolvent is not protected by the 
section though the person receiving the money has no notice at the time of 
the presentation of a petition. It is not a payment to a credilor within 
cl. (a) of the section, for a lost bet does not constitute a debt. Nor is it a 
transfer for “ valuable consideration ” within cl. (c). Nor is it a “ contract 
or dealing ” within cl. (d), for a contract or dealing within that clause 
means a contract which has contractual force and which involves a legal 
obligation (z). 

A payment made by the insolvent between the commencement of the 
insolvency and the date of the order of adjudication with a view to preferring 


(tt) Bhagwan Das ds Co, -v. ChuUan Lai 
(1921) 43 All. 427, 431, 62 l.C. 732, 
(’21) A. A. 41. 

(v) (1921) 43 All. 427, 431, 62 I. C. 732, 
(’21) A. A. 41, supra. 

( w) Re O'Shea's SetUement (1896) 1 Ch. 


326 331. 

(z) Wild V. SotUhtaooi (1897) 1 Q.B. 317. 
(y) Ponsford, Baker d> Co, v. Union 
of London and Smith's Bank, 
Ltd. (1906) 2 Cih. 444. 

(*) Ward V. Fry (1900) 86 L. T. 394. 


Parn. 

65<MS8 
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Paras ^ creditor is not protected by this section (a). It is governed by sec. 56 
658^ of the Presidency-towns Insolvency Act [Provincial Insolvency Act, sec. 54]. 


669. Payment by insolvent to his solicitor.— A payment is not 
protected by this section, if the person who receives it has notice at that 
time of the presentation of an insolvency petition, and any amount so paid 
may be recovered back by the Official Assignee or Receiver from the person 
who has received it. To this, however, there is an exception. If a debtor 
pays in cash money which his solicitor requires to defray counsel’s fees and 
other legal expenses in opposing a petition for adjudication filed against him, 
then, though he may be adjudged insolvent, the Official Assignee or Receiver 
cannot compel the solicitor to refund the money. This exception to the 
general rule is founded on legal necessity, as without it a debtor would be 
defenceless (6). It is like the case of an insolvent who goes with ready imney 
to a tradesman and buys articles of ordinary necessity from him. The 
tradesman, though he may have notice of the presentation of a petition at 
the time, cannot be compelled to refund the money. The case of an 
accountant employed by the insolvent stands on the same footing. The 
exception, however, applies only to the case of ready money paid over, and 
it is not to be extended (c). Thus a solicitor or an accountant cannot 
take from the insolvent a charge on his property for services to be 
rendered to him (d). It would seem, at least in cases governed by 
the Presidency-towns Insolvency Act, that if a solicitor receives payment 
in advance from his client for the costs of preparing a deed of assign- 
ment for the benefit of his creditors, and he prepares the deed which his 
client executes and thereby commits an act of insolvency, and a petition is 
presented against the client on that act of insolvency and adjudication 
follows, the solicitor can only retain such portion of the money as was 
earned by him up to the act of insolvency, his authority being by that act 
revoked (e). See para. 586 above. 

\ 

660. Payment and delivery to insolvent.— A payment of money 
due to the insolvent between the commencement of the insolvency and the 
date of the order of adjudication is a protected transaction if made bona fide 
and without notice of the presentation of an insolvency petition. Though 
the debt vests by relation back in the Official Assignee or Receiver it is dis- 
charged by a bona fide payment without notice (/ ), and it constitutes a 
valid discharge of the debt. See para. 588 above. 


(a) See the opening words of s. 57 of 

the P.-t. 1. A. and s. 55 of the 
Prov. I. A. 

(b) See Re Sinclair (1885) 15 Q. B. D. 

810; Re Johnson (1914) 111 L.T. 
165. 

(e) Re Spaeknian (1890) 24 Q. B.I>. 728 ; 

Re WhUlock (1894) 1 Mans. 33. 

(d) Re Simonson (1894) 1 Q.B. 433, 436. 


(e) See Re Pollitt (1893) I Q. B. 455 ; 
Re Beyts and Craig (1894) 1 Mans. 
50. As to work agreed to be done 
bv a solicitor for a lump sum, see 
Re Charlwood (1894) 1 Q. B. 
643 ; Re Mander (1902) 86 L. T. 
234. 

(/) Onkarsa v. Bridichand 73 I. C. 1037, 
(’23) A. N. 290. 
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The giving of a post-dated cheque to the insolvent which does not become Paras, 
due till after the insolvency in good faith and for value, and without notice 660««864 
of the presentation of an insolvency petition by or against him, is a protected 
transaction. There is no obligation on the person paying to stop payment 
of the cheque on receiving notice of the presentation of a petition (ff). 

• 

661. Reputed ownership and protected transactions.— As 

regards goods and trade debts in the reputed ownership of the insolvent, the 
true owner may determine possession of the insolvent or withdraw his 
consent at any time before the commencement of the insolvency and thereby 
take them out of the order and disposition of the insolvent. Even if the 
goods are in the possession of the insolvent at the commencement of the 
insolvency, or, where the goods consist of trade debts, the debts are in his 
order or disposition, yet if the true owner not having notice of the presentation 
of any insolvency petition by or against the debtor, takes possession of the 
goods, or demands the goods, or gives notice of assignment of the debt to the 
insolvent’s debtor, before the date of the order of adjudication and bona fide, 
the goods and the debts will be taken out of the order and disposition of the 
insolvent, and the title of the true owner will prevail against the Official 
Assignee. See para. 573 above. 

661A. Payment with notice under contract made without 
notice. — This section, while it protects a contract made without notice of the 
presentation of an iasolvency petition, does not purport to protect any 
'payment or conveyance made in pursuance of a protected contract. Thus if 
purchase money is paid after notice of the presentation of an insolvency 
petition, though it be under a contract which Is protected as being entered 
into before notice, the payment is not protected under this section (h), 

662. Valuable consideration. — The expression “ valuable considera- 
tion ” in this section is not to be confined to fresh consideration, but will in 
general include a past debt (m). Forbearance to sue is valuable considera- 
tion within this section (/<). Payment of a lost bet by the insolvent 
is not a dealing for valuable consideration, and is not protected by this 
section (o). 

663 Notice. — Notice given to or information obtained by a solicitor 
in the course of the 8j)ecific business transacted by him for his client has 
the same legal consequence as if it had been given to or obtained by the 
principal {p). 

664. Burden of proving notice.- -The burden of proving want of 
notice lies on the person who relies upon such want of notice (y), 

(ff) Ex parte Richdale (1881) 19 Ch. D. (o) Ward v. Fry (1900) 85 L. T. 394. 

409. {p) Vhabildas LtUloobhai v. Dayal Mowji 

(h) Powell V. Marehall, Park dc Co, (1907) 34 I. A. 179, 184, 31 Bom. 

(1899) 1 Q. B. 710. 606, 681. 8ee Indian Contract 

(m) Re Jukea (1902) 2 K. B. 68,59; Act, 1872, b. 229. 

Re Dunkley db Son (1905) 2 K.B. (j) Ex %mrie Schulte (1874) L. R. 9 Ch. 

083. App. 409 ; Ex parte Revell (No. 2) 

(n) Re Wethered (1926) Ch. 167. (1884) 13 Q. B. D. 727. 
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Paras. 665. Subsequent purchasers for value and without notice.— The 
B65, 666 protection afforded by this section extends only to persons having dealings 
immediately with the insolvent. It does not extend to a purchaser from a 
person who acquires a title from the insolvent through an unprotected transac- 
tion. Thus a transfer by the insolvent of his goods which is fraudulent 
and an act of insolvency under sec. 9 (b) of the Presidency-towns Insolvency 
Act (r), is not protected by this section. The transferee acquires his title 
through a transaction which is void as against the Official Assignee 
or Receiver, and if he subsequently sells the goods, though to a 
purchaser for value without notice of the presentation of a petition, the sale 
is void as against the Official Assignee or Receiver, and the purchaser does 
not acquire any title under it («). In this respect the position of a subsequent 
purchaser under such a transfer is different from that of a purchaser under 
certain other transfers. Thus though a transfer made with intent to defeat 
or delay creditors is fraudulent and void under sec. 53 of the Transfer 
of Property Act, 1882, a hona fide purchaser for value from a transferee 
before the transfer is set. aside acquires a good title as against the Official 
Assignee or Receiver as he is expressly protected by that section (/). 
Similarly, a hona fide purchaser for value from a donee under a voluntary 
settlement subsequently held to be void under sec. 55 of the Presidency-towns 
Insolvency Act (w), acquires a good title to the property, for the word 
void ” in that section means voidable, and the settlement is avoided not 
from its date, but only from the actual accrual of the title of the 
Official Assignee or Receiver (o). Again a hona fide purchaser for value 
from a preferred creditor acquires a good title against the Official 
Assignee or Receiver because of the protective provision contained in the 
fraudulent preference section {w). There is no such provision in the present 
section. It is indeed an anomaly that hona fide transferees for value from 
the insolvent are protected by this section, and not hona fide transferees for 
value from a transferee from ^the insolvent. This can only be rectified 
by legislation (x). 


666. Debenture-holders, etc.— The principle that a person acquir- 
ing title under a transfer which is fraudulent and an act of insolvency 
under sec. 9 (b) of the Presidency-towns Insolvency Act (y), cannot give 
a good title even to a hona fide purchaser for value has been applied 
to companies which have acquired property under such a transfer. Thus 


(r) Prov. I. A., s. 6 (b). 

(«) Re Oounahourgh (No. 3), (1920) 2 
K.B. 426. 

{t) Harrode Ltd, v. Stanton (1923) 1 
K. B. 516; Kunhu Pothanaaaier 
V. Raru Nair (1923) 46 Mad. 478, 
72 1.C. 727, (*23) A.M. 668. If Basti 
Begam v. Banarei Prasad (1908) 
30 All. 207, decides otherwise, it 


is not good law. 

(u) Prov. 1. A., s. 63. 

(V) Re BraU (1893) 2 Q. B. 381. 

(w) P.-t. I. A., 8. 66 (2) ; Prov. 1. A., 

8. 64 (2). 

(x) Re Oounehaurgh (No. 3), (1920) 2 

K. B. 426, at pp. 442, 447. 

(y) Prov. 1. A., s. 6 (b). 
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it has been held that where a bankrupt trader fraudulently transfers his Parat* 
assets and his business to a company which is really a one man company, 666»6tt 
and the transfer is void as an act of bankruptcy, hona fide purchasers 
for value without notice, debenture-holders, have no title to the assets 
transferred to the company and comprised in the debentures to which 
the title of the trustee in bankruptcy relates back (z). If in a case such as 
the above the debenture-holders appoint a receiver to carry on the business 
of the company, they as well as the receiver are liable to account to the trustee 
for the assets (if any) of the debtor which may have come into the receiver’s 
possession or for the value of them. The receiver is liable as a trespasser, 
and the debenture-holders are liable as principals of the receiver (a). If the 
bankrupt after transferring his business to the company induces a ham fide 
mortgagee of his business, who was no party to the formation of the comi)any 
to accept debentures of the company in substitution for his mortgage, and 
the transfer to the company is set aside as fraudulent, the mortgagee is not 
remitted to his original position and he has no charge on the assets of the 
insolvent, though the debentures are worthless. His only remedy is to 
prove in the bankruptcy for damages resulting from the fraud (6). 


667. Suit by insolvent after presentation of petition and 
before adjudication. — A debtor who has presented an insolvency 
petition or against whom such petition has been presented can sue 
in respect of a debt due to him. If the defendant admits the debt, 
the proper procedure is that he should pay the money into Court 
to remain . there until the Court could see who was the person properly 
entitled to it. If the plaintiff is not adjudicated an insolvent, the money 
belongs to the plaintiff, but if he is so adjudicated, the Official Assignee or 
the Receiver is the person entitled to the money. In either case the 
defendant is entitled to his costs of the action. If after suit the defendant 
pays the money to the jAaintiff out of Court, he may be obliged to pay it 
again to the Official Assignee or Receiver, as the plaintiff is not competent 
after the presentation of an insolvency petition to receive and give a good 
discharge for the debt (c). 


668. (3) Transactions after adjudication order.— The order of adju- 
dication absolutely precludes all valid dealings by the insolvent in relation to 
his property except in certain cases of after-acquired property. The insolvent 
is a complete stranger to his property, and payments made to him of debts 
which pass to the Official Assignee or Receiver are completely inoperative 
and do not discharge the debtor (d). No assignment even for value of any 

(s) 

(a) 

(b) 

(c) 


Re D<mbromki (1923) B. & C.K. 32. 
Re Goldburg (No. 2), (1922) 1 K. B. 
606. 

Re QcUdburg, supra. Ex parte 
SUveratone (1912) 1 K. B. 384. 
Ponaford, Baker df Co, v. Union of 
London ds Smith' a Bank (1906) 


id) 


2 Ch. 444 ; McCarthy v. Capital 
and CourUiea Bank (1911) 2 K. B. 
1088 ; Re A Debtor (1912) 2 K.B. 
533. 

See Ponaford, Baker da Co, v. Unum 
of London do Smith'a Bank, Ltd, 
(1906) 2 Ch. 444. 
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Para 668 interest of the insolvent can after the order of adjudication be of any avail 
as against the Official Assignee or Receiver or confer any rights on the 
assignee (e). If the insolvent before adjudication transfers his property 
henami to another person, and the latter after adjtdicatioh sells the property, 
the transaction, though bona fide and for value, is void against the Official 
Assignee or Receiver; and the purchaser acquires no title under it. The 
original transfer being benami, the insolvent continues to be the owner, and 
the sale by the bcnamidar is really a sale by the insolvent (/). 

If a person after adjudication pays a sum of money to the insolvent in 
fulfilment of a contract entered into before adjudication, the payment is 
not a valid discharge, and he may be compelled to pay it again to the 
Official Assignee or Receiver, even though he had no notice of the presentation 
of any insolvency petition either at the time of entering into the contract or 
at the time of payment (A). Where under a contract for the sale of land 
entered into before adjudication, the purchaser pays the purchase money 
to the insolvent after adjudication, he pays the wrong person and he cannot 
compel the Official Assignee or Receiver to execute a conveyance without 
paying the purchase-money again to him, even though he had no notice of 
the presentation of any insolvency petition either at the time of entering into 
the contract or at the time of payment (i). A transaction entered into 
after adjudication is not protected in any case, and the question of notice of 
the presentation of an insolvency petition does not arise ; it is void 
irrespective of notice. The order of adjudication, however, must be actually 
in force at the date of the transaction {j). A payment made to the 
insolvent with the consent of the Official Assignee or Receiver during the 
pendency of the petition (fc), or after adjudication (?), is a good discharge. 
See para. 273 above. 


(e) Ex parte Cooper (1878) 39 L. T. 2(K). 
(/) Re Qobordhan Seal (1916) 20 'C. W. 

N. 564, 34 1. C. 435. 

(/i) A. B, Miller v. Abinash Chunder 
Dull (1897) 2 C. W. N. 372 
Me Entire v. Potter ds Co, (1889) 
22 Q. B. D. 433. Seo also Re 


Wigzell (1921) 2 K. B. 835. 

(q Ex parte Rabbidge (1878) 8 Ch. D. 
367. 

(j) Re Teale (1912) 2 K. B. 367. 

(k) RajkriBto Singh v. Shaikh Shefa^ 

toola (IB72) 17 W. R. 85. 

(/) Re Wilson (1925) 133 L. T. 814. 
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PART vn. 

DISCLAIMER OF ONEROUS PROPERTY. 

a 

ts. 62-67.] 

669. Earlier statutes. — “ By the Bankruptcy Acts prior to 1869 no 
particular provision was made for disclaimer. The assignee in bankruptcy 
was not bound to accept a damnosa hcereditast and leases were left outside 
the property which passed to the representative of the creditors. This led 
to a great deal of complication and difficulty and litigation, and by the 
Bankruptcy Act, 1869, further provision was made for the disclaimer of 
leases by the trustee in bankruptcy. To put it shortly, the disclaimer was 
by sec. 23 of that Act expressly made to operate as if there had been a 
voluntary surrender of the lease on the date of the order of adjudication. 
No doubt that provision was inserted for the express purpose of preserving 
the rights of sub-lessees and others claiming under the bankrupt lessee. 
But that provision was not found to work perfectly well, and when the 
Bankruptcy Act of 1883 was passed, sec. 55 was substituted for sec. 23 of the 
Act of 1869 ’’ (m). Sec. 55 of the Act of 1883 was amended by sec. 13 of 
the Bankruptcy Act, 1890. The provision as to disclaimer is now contained 
in sec. 54 of the Bankruptcy Act, 1914. 

670. Object of the enactment. — The official Assignee has not only 
the right to set aside certain transfers by virtue of his superior title, but also 
the power to disclaim or get rid of onerous property. This power to disclaim 
is an exception to the general rule that the Official Assignee takes the 
estate of the insolvent subject to the same equities as those to which it was 
subject in the hands of the insolvent. Such a power is necessary to 
protect the Official Assignee from personal liability in respect of onerous 
property. Every disclaimer must operate to the injury of some [lerson. 
It must affect some rights and liabilities. It is therefore the duty of the 
Official Assignee and of the Court to see that the exercise of the power is 
attended by as little interference as possible with the rights and liabilities 
of third persons. In Re Carter & Ellis (w), Vaughan Williams, L.J., said : 
“ In my opinion the intention of the Legislature in cases of disclaimer by a 
trustee in bankruptcy clearly appears to have been, while they were providing 
for the relief of the trustee from liability in respect of onerous obligations of 
the bankrupt, including the obligations arising under a lease, to do so with as 
little disturbance as might be of the rights and liabilities of third persons by 
reason of the disclaimer.” 

(m) Per Vaughan Williams* L.J., in Re I 735, 743. 

airier A EUis (1005) 1 K. B. 1 (n) (1905) 1 K. B. 735, 742. 


Paras. 
669, 670 
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Para. 671 671. Disclaimer by Official Assignee [s. 62 (1) ].— The Official 

Assignee may disclaim any onerous property notwithstanding that he may 
have endeavoured to sell or have taken possession of the property, or exercised 
any act of ownership in relation thereto (o). 

What is onerous property . — Land of any tenure burdened with onerous 
covenants, shares or stocks in companies, unprofitable contracts, or any other 
property that is unsaleable, or not readily saleable, by reason of its binding 
the possessor theredf to the performance of any onerous act or to the pay- 
ment of any sum of money, are different forms of onerous property, and 
the Official Assignee may. disclaim them subject to the provisions of the 
Act. He cannot, however, disclaim a contract entered into by the insolvent 
for the sale of a lease unless he also disclaims the lease itself. The section 
was intended to enable the Official Assignee to get rid of an onerous 
property or contract, and it does not enable him to disclaim a contract, under 
which a third person (t.e., purchaser) has acquired rights, merely because it 
would be more beneficial to the estate that the contract should not be carried 
out (p). If the Official Assignee disclaims the contract without disclaiming 
the lease, the disclaimer is a nullity, and specific performance of the contract 
may be enforced against him ( 9 ). Specific performance, however, of a contract 
to hay leaseholds will not be ordered against the Official Assignee (r). 


Under the English law, where a lessee of premises assigns the premises 
by way of mortgage for the entire residue of the term, the mortgagee becomes 
by virtue of the assignment the owner of the lease burdened with the 
covenants and he becomes liable on the covenant for payment of rent. The 
assignor no longer possesses any land burdened with onerous covenants. 
All that he is entitled to is the equity of redemption. It has accordingly 
been held that where a lessee is adjudged bankrupt, the trustee in bankruptcy 
not being liable upon the covenants of the lease either by privity of contract 
or by privity of estate, the equity of redemption which vests in him is not 
property burdened with v onerous covenants, ” and no disclaimer is 
necessary (s). In India, where a lessee mortgages his interest in the land, 
the lessee remains liable for the rent. The mortgagee does not become 
liable for the rent unless he has entered into possession of the property (t). 
Disclaimer, therefore, by the Official Assignee is necessary, and if he omits 
to disclaim within the period prescribed by sec. 62 ( 1 ), he loses the right to 
disclaim (t«). 


( 0 ) Under 1. 1. A., 1848, it was held that 
the taking of possession of lease- 
hold property by the OfiScial 
Assignee was proof of election on 
his part to take the lease : Abdul 
Raxah v. J, 0, Keman (1898) 22 
Bom. 617. See also Chinna Sub- 
baraya ▼. Kandasvami (1876) 1 
Mad. 59. 

(p) Re Baaiableimi) 2 K.B. 618. 


{q) Pearce v. Baatable'e Trustee in Bank- 
ruptcy (1901) 2 Ch. 122. 

(r) Pearce v. BaetabU*s Trustee in 

Bankruptcy (1901) 2 Ch. 122, 125. 

(s) JBe (1890) 24 Q.B.D. 65. 

(f) Viihal Narayan v. Shriram Savant 
(1906) 29 Bom. 391. 

(u) Krishna Chinnoo <k Sons v. MatubhsU 
(1929) 63 Bom. 290, 117 I.G. 440, 
(’29)A.B. 107. 
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Disclaimer to he in writing. — A disclaimer of onerous property by the 
Official Assignee is of no effect unless it is in writing signed by him. 

Time for disclaimer, — The period allowed to the Official Assignee for 
disclaiming onerous property is twelve months after the debtor has been 
adjudged insolvent. If, however, the property came to the knowledge of the 
Official Assignee more than a month after such adjudication, he may 
disclaim the property at any time within twelve months after he first became 
aware of it. 

672. Power to call on Official Assignee to disclaim [s. 64].~ 

The Official Assignee has twelve months within which to elect whether he 
will keep an onerous property or disclaim it. To avoid any hardship which 
might arise from delay on his part it is provided that any person interested 
in the property may, by an application in writing to the Official Assignee, 
require him to decide whether he will disclaim or not, and if the Official 
Assignee fails to give notice that he disclaims the property within twenty-eight 
days after the receipt of the application, or such extended time as may be 
allowed by the Court, he will not be entitled to disclaim the property. If 
the notice is given in respect of a contract, and the Official Assignee does not 
disclaim within the aforesaid period, he will be deemed to have ado{)ted it. 
If the notice is given by a landlord in respect of a lease, and the Official 
Assignee does not disclaim within the aforesaid period, he may render himself 
personally liable for rent and costs (v). 

673. Disclaimer of leaseholds [s. 63J.—-A8 regards leaseholds the 
rule is that if the Official Assignee does not disclaim, he becomes personally 
liable for rent as from the date of adjudication, but he is not liable in respect 
of any breach of covenant happening before that date (w). He may, however, 
relieve himself of liability by assigning the lease, even to a pauper. Thus 
in one case where a trustee in bankruptcy, who had some disputes with the 
landlord with regard to the fixtures, gave a sovereign to a person whom he 
knew to be a pauper to become assignee, and the assignment was made, it 
was held that the assignment was good (x). 

Leave to disclaim leaseJiolds.—Tho leave of the Court is necessary to 
disclaim leaseholds. Sec. 63 of the Act provides that subject to such rules 
as may be made in this behalf, the Official Assignee has no right to disclaim 
any leasehold interest without the leave of the Court ; and the Court may, 
before or on granting such leave, require such notices to be given to all persons 
interested, and impose such terms as a condition of granting leave, and make 
such orders with respect to fixtures, tenant’s improvements and other matters 
arising out of the tenancy, as the Court thinks just. 

(t;) i2ePa^6(1886) 14 Q.B.D.401. 

(w) TiUerton v. Coapsr (18S2) 0 Q.B.D. 

473. 


Paras. 

671-673 


(x) Hopkinaon y. Lovering (1883) 11 
Q.B.D. 92. 
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Pam 674. Effect of Hianlftimfir [s. 62 (2)]- — As regards the insolvent and 
674-676 his property, the disclaimer operates to determine, as from the date thereof 
his rights, interests and liabilities in or in respect of the property disclaimed. 
As regards the Official Assignee personally, his liability in respect of the pro- 
perty is determined by the disclaimer as from the date when the property vested 
in him. Disclaimer releases the Official Assignee from all personal liabifity 
under a lease, even if he has entered into possession and paid rent, and its 
effect is to place him in the same position as if the property had never vested 
in him (y). The liabilities, however, from which the Official Assignee is 
released cover liabilities necessarily imposed by the vesting of the property 
disclaimed, such as liability to perform the covenants of a lease or to pay calls 
on shares or to give or pay for delivery of goods on contracts, but they do not 
cover liabilities which the Official Assignee voluntarily incurs, even though 
in doing so he is acting with prudence and in fulfilment of his duties to the 
estate (z). 

Disclaimer does not affect the rights or liabilities of third parties except 
so far as is necessary for the pur|)ose of releasing the insolvent and his pro- 
perty and the Official Assignee from liability. If, for instance, the insolvent 
has granted an under-lease of property demised to him, a disclaimer of the 
original lease by the Official Assignee does not affect the right of the lessor 
to distrain on the property for the rent reserved by the original lease, and to 
re-enter for breach of the lessee’s covenants in the lease or for non-payment 
of the rent reserved thereby. If the under-lease is made at a rent less 
than the rent reserved by the original lease, the under-lessee is, after the 
disclaimer, entitled to prove in the insolvency for the value of the difference 
between the two rents (a). 

675. Order rescinding contract [s. 66].“-The Court may, on the 
application of any person who is, as against the Official Assignee, entitled 
to the benefit or subject to the burden of a contract made with the insolvent, 
make an order rescinding] the contract on such terms as to payment by or to 
either party of damages for the non-performance of the contract, or other- 
wise, as to the Court may seem equitable, and any damages {myable under 
the order to any such person may be proved by him as a debt under the 
insolvency. The question of rescission could not arise if the debtor had 
before his insolvency committed such a breach cf the contract as would 
entitle the other party to repudiate. 

676. Order vesting disclaimed property [s. 66 (Dl —Though the 
section does not say so in express terms, a disclaimer, it seems, would divest 
the property from the Official Assignee. The property being disclaimed, the 
Court has the power on the application of any person either claiming any 
interest in any disclaimed property, or under any liability not discharged 

(y) See Ex jfarte Alkn { 1882) 20 Ch. D. 

341. 


(z) Re LisUr (1926) 1 Ch. 149, 163. 

(a) Exparte Walton{mi) 17Ch.D.746. 
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by the Act in respect of such property, to make an order for the vesting of the Paras, 
property in or delivery thereof to any person entitled thereto, or to whom it 876, 877 
may seem just that the same should be delivered by way of compensation 
for such liability as aforesaid, or a trustee for him, and on such tehiis as the 
Court thinks just. On any such vesting order being made, the property 
coTftprised in it vests in the jjerson therein named in that behalf without any 
transfer for the purpose. 

677. Vesting order in respect of leaseholds. -A limitation, how- 
ever, is imposed on the power of the Court where the property disclaimed is 
of a leasehold nature. In respect of such property tlie Court (;annot make a 
vesting order in favour of any person claiming under the insolvent, whether 
as under-lessee or as mortgagee, except upon the terms of making such 
person — 

(a) subject to the same liabilities and obligations as the insolvent was 

suJiject to under the lease in respect of the j)roperty at the date 
when the insolvency petition was filed, or, if the justhu*. of the 
case requires it, 

(b) subject to the same liabilities and obligations as if the lease had been 

assu/nexl to him at the date when the insolvency petition was filed. 

In the first case the person in whose favour the vesting order is )nadt{ 
will take the propc^rty as if he were the original lessee at the date when tJu? 
petition was filed. In thu second case he will take the property as if he mmi 
an assignee of the lease at that date. The second alternative is obviously tlie 
better one for the person in whom the property may be vested. The Court 
has a discretion as to which of tlui two alternatives to adopt, but if the. 
exercise of the discretion in favour of the mortgagee will jilace Jiim in no 
better position, and will place the lessor in no worse position, tlian if thon^ 
had been no disclaimer, the discretion ought to be exercised in favour of tlie 
mortgagee by adopting the second alternative {b). 


If the mortgage(j fails to a2)ply for a vesting order or refuses to acjcept a 
vesting order upon such terms as may be determined by the Court, it is 
competent to the Court, on the application of the lessor, to order that the 
pro[)erty be vested in or delivered to him(c). If such an order is made, the 
mortgagee will thenceforth be excluded from all interest in, and security upon, 
the property, and the property will vest in the lessor, freed from the mortgage, 
and the only right of the mortgagee will be to prove as an unsecured 
creditor (d). In Re Cock (c), the Court said : Where there is no person liable, 
cither jointly with the bankrujjt or alone, to perform the lessee’s covenants, 
we are of opinion that the landlord may apply that the sub-lessee may 


(b) Re Carter ds Ellis (1905) 1 K.B. 

735. 

(c) Re Cock (1888) 20 Q. B. D. 343. 

See also Re Abuhaker (1924) 48 
Bom. 580, 83 I. C. 809, (’24) A.B. 


513. 

(d) Krishna Chinnoo tk Sons v. Matvhhai 
(1929) 53 Bom. 290, 117 I.C. 440, 
(’29) A. B. 107. 

(6) (1888) 20 Q.B.D. .343,348. 
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Parag. be put to his election. If he elects to take a vesting order he gets one. If 
he declines the landlord may ask for an order excluding the sub-lessee from 
all interest in and security upon the property, and vesting the property in 
him, the landlord, discharged from the sub-lease, because, by virtue of the 
disclaimer and of the exclusion of the sub-lessee he has become the party 
entitled.” The Court may also, when necessary, vest the property in* a 
trustee for the person appl 3 n[ng for a vesting order (/). 

678. Persons injured by disclaimer may prove [s. 67].— Any 

person injured by the operation of a disclaimer is deemed a creditor of the 
insolvent to the amount of the injury, and may accordingly prove the same 
as a debt under the insolvency. 

Disclaimer by lessor for injury , — ^Where a lease is disclaimed, the lessor 
is entitled to prove for the amount representing the difference between the 
rent reserved under the lease and what he can obtain from another tenant for 
the property (^). 

Proof in respect of disclaimer of shares , — Where a shareholder becomes 
insolvent and the Official Assignee disclaims the shares, the company or its 
liquidator may prove for the whole balance unpaid on the shares ; but if any- 
thing comes to the liquidator by operation of the disclaimer, that must be 
taken into consideration in reduction of the amount of proof, as, for instance, 
if the shares became vested in the company and had some value (h), 

679. Insolvency Rules as to disclaimer.— Insolvency Rules 
as to disclaimer are Calcutta Buie 197, Bombay Rule 187 and Rangoon 
Buie 194. 


(/) Re Holmes (1908) 2 K. B. 812. (1871) L. R. 7 Ch. App. 28. 

(g) Ex parte Llynvi Coal d: Iron Co, (h) Be (1894) 1 Mans. 380. 
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PARTI. 


L REALIZATION OF PROPERTY. 

1. Realization of iiroperty by Official Assignee. 

Some of the rules contained in the Presidency-towns Insolvency Act Para. 680 
as to the mode of realization of the insolvent’s property are different from 
those in the Provincial Insolvency Act. It is therefore necessary to treat 
each set of provisions separately. The powers of realization, however, of 
the Official Assignee and of the Receiver are the same, and they will be 
considered together. 

680. Possession of property by Official Assignee [P.-t. I. A., 

S. 58 ]. — It is the duty of the Official Assignee to take possession 
as soon as possible of the deeds, books and documents of the insolvent 
and of all other parts of his property capable of manual delivery. If the 
insolvent is in possession of any such property, the Official Assignee 
alone is entitled to possession thereof. No other person can take possession 
of the property or require the Official Assignee to prove his title before 
giving up possession or require an indemnity from him. The insolvent being 
in possession, the Official Assignee is entitled to the rights which the 
insolvent had until some one else can prove a better title (a). 

If the insolvent has sold his book debts and delivered his books of 
account to the purchaser, the Official Assignee cannot claim the books {b) 

[para. 682]. Nor can he compel delivery of books which are the joint 
property of the insolvent and another, though he is entitled to all reasonable 
facilities for inspecting the books (c). The existence of a lien on documents 
belonging to the insolvent in respect of professional services rendered to 
the debtor before his insolvency, does not entitle a solicitor to refuse to 
produce such documents for the inspection of the Official Assignee {(I), 

Official Assignee to have powers of a receiver under the Code of CivU Proce- 
dure, 1908. — The Official Assignee is, in relation to and for the purpose of 
acquiring or retaining possession of the property of the insolvent, in the same 
position as if he were a receiver of the property appointed under the Code 
of Civil Procedure, 1908, 0. 40, r. 1, and the Court may on his application 
enforce such acquisition or retention accordingly. 

Stock and shares, — Where any part of the property of the insolvent 
consists of stock, shares in ships, shares, or other similar property, the 
Official Assignee may exercise the right to transfer the property to the 


(а) Re Bryant (1889) 6 Morr. 262. 

(б) Re West (1882) 21 Ch. D. 868; 

Re White df Co, (1884) 1 Morr. 77. 


(c) Re Burnand (1904) 2 K.B. SS. 

\d) Re Toleman do England (1880) 
1.3 Ch. D. 886. 
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pii|i|ig^ extent to which the insolvent could have exercised it, if he had not become 
nOf 681 insolvent. 

Ghoses in action, — Things in action form part of the property of the 
insolvent and they pass to the Official Assignee like any other property. 
No writing is necessary for transferring them to him, and they are deepied 
to have been duly transferred to him ss soon as the order of adjudication 
is made. 

681. Special remedies open to the Official Assignee [F.-t. I. A., 
SS. 68 (5), 59 ]. — The Official Assignee is the owner of the property which 
vests in him, and he has open to him all the ordinary remedies which 
are open to an owner of the property. Besides the ordinary remedies 
there are certain special remedies open to the Official Assignee. 

(j) Dviy of hankers and agents of the insolvent, — Any treasurer or other 
officer, or any banker, attorney or agent of an insolvent, is bound to pay and 
deliver to the Official Assignee all money and securities in his possession or 
power as such officer, banker, attorney or agent, which he is not by law 
entitled to retain as against the insolvent or Official Assignee. Failure to 
comply is a contempt of Court punishable on the application of the Official 
Assignee. These provisions do not apply until after an order of adjudication 
teas been made. Therefore, failure to comply with the demand of an interim 
Receiver appointed under sec. 16 of the Act before adjudication is not a 
contempt of Court (c). 

(2) Seizure of 'property of insolvent. — The Court may also grant a 
warrant to any prescribed officer of the Court or any police-officer above the 
rank of a constable to seize any part of the property of the insolvent in the 
custody or possession of the insolvent or of any other person. For this 
purpose the Court may authorize the breaking open of any house, building or 
room of the insolvent where the insolvent is supposed to be, or any building 
or receptacle of the insolvent where any of his property is supposed to be. 
If the Court is satisfied that there is reason to believe that the property of the 
insolvent is concealed in a house or place not belonging to him, the Court 
may, if it thinks fit, grant a search warrant to any such officer as aforesaid (/). 

'(j) Summoning third persons for examination. — The Official Assignee 
may also apply to the Court under sec. 36 of the Act to summon before it 
for examination any person known or suspected to have in his possession 
any property belonging to the insolvent, or supposed to be indebted 
to the insolvent. If any person so summoned refuses to come before 
the Court at the time appointed, the Court may by warrant cause him to 
be arrested and brought up for examination. This subject has been dealt 
with in paragraphs 300-314 above. 

(g) R.M.M.S.T.M, Chettiyar v. Official I. C. 184, (’27) A. R. 193. 

Assignee (1927) 6 Rang. 244, 103 (/) P.-t. I. A., s. 100. 
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682. No lien on insolvent’s books [F.-t I. A., s. 124].— No 

person is entitled as against the Official Assignee to withhold possession of the 
books of account belonging to the insolvent or to set up any lien thereon. 
Any creditor may, subject to the control of the Court, inspect such books 
in the possession of the Official Assignee. See para. 680 above. 

• 

683. Official Assignee and his successors [ F.-t. 1. A., s. 61].-* 

The property of the insolvent passes from Official Assignee to Official 
Assignee, and vests in the Official Assignee for the time being during his 
continuance in office without any transfer whatever. 


Pam, 

682^884 


2. Realizatioii of property by Receiver. 

684. Possession of property by Receiver [ Prov. I. A., s. 56 

(3) ]. — Sec. 56 (3) of the Provincial Insolvency Act, 1920, provides that 
where the Court appoints a Receiver, it may remove any person in whose 
possession or custody any property of the insolvent i^ from the possession 
or custody thereof, but this shall not be deemed to authorize the Court to 
remove from the possession or custody of property any person whom the 
insolvent has not a present right so to remove. This section is a re-enactment 
of sec. 18 (3) of the Provincial Insolvency Act, 1907. 

Sec. 4 of the Act of 1920 empowers the Insolvency Court to decide ques- 
tions of title as between the insolvent and third persons. The absence of 
such a provision in the Act of 1 907 gave rise to the question whether the 
Insolvency Court had the power, where an application was made by the 
Receiver for an order against a third person under sec. 18 (3) of that Act to 
deliver possession to him of property alleged to belong to the insolvent, 
but claimed by such person as his own, to decide tlie question of title as 
between the insolvent and such person. The High Court of Allahabad held 
that it had the power. The High Court of Calcutta held that it had no such 
power and that the question of title should be tried by a Civil Court. To 
put an end to this conflict, sec. 4 was introduced in the Act of 1920. Since 
the enactment of sec. 4 the Courts exercising jurisdiction under the 
Provincial Insolvency Act have been deciding questions of title, and it is 
believed that there is no reported case in which the Insolvency Court has 
refused to decide such cases and left the questions of title to be tried by 
Civil Courts. The Legislature itself gave the lead, at any rate since 1920, 
and it further sanctified their decisions by enacting that they should operate 
as res judicata (q). 

In cases under the Presidency-towns Insolvency Act, the High 
Court of Madras assumed jurisdiction to try questions of title under sec. 7 
of the Act, while the High Courts of Calcutta and Bombay did not, and 
they left the matter to be tried by ordinary tribunals. In 1927 the 


(g) Prov. I. A., h. 4 (2). 



476 


LECTURE XL 


ISrUfi Legislature came to the conclusion that the trial of questions of title by an 
flMf 685 Insolvency Court was not desirable, and sec. 7 of the Presidency-towns 
Insolvency Act was amended by Act XIX of 1927 with the result that Courts 
exercising jurisdiction under that Act cannot now exercise the power to 
decide matters arising under sec. 36 of the Act except with the consent of 
all parties. It cannot be said yet what eSect the recent Full Bench ruling^f 
the Madras High Court (A) [para. 62A] is likely to have on Courts in the 
mofussil. No such amendment was made in the Provincial Insolvency Act> 
for it was supposed that Courts exercising jurisdiction under that Act did not 
. themselves decide questions of title but left them to be tried by civil Courts. 

This was a misapprehension, and the sooner the two Acts are brought into 
line in this respect the better. Simultaneously with this change it is desirable 
that the provisions of sub-secs. (4), (5), (6) and (7) of sec. 36 and of sec. 37 
of the Presidency-towns Insolvency Act should be incorporated in sec. 59 A 
of the Provincial Insolvency Act. Sec. 66 (3) of the latter Act may be 
replaced by a provision similar to that in sec. 58 (2) of the Presidency-towns 
Insolvency Act. 

685. Power of Court to remove persons from possession.— The 
Court alone has the power to remove a person who is in possession of any 
property from the possession thereof. The Receiver has no such power. 
A Receiver is not a judicial officer and he cannot make a judicial inquiry (i). 
His primary duty is to realize the assets of the insolvent and distribute 
them amongst the creditors. He cannot decide questions of title nor has 
the Court power to authoriLe him to decide such questions. The Court 
may, however, whenever necessary, direct him to inquire into specific matters 
and report to it for its own information, but the Court should not accept the 
report without itself considering the matter {j). The Receiver has no power 
to make an order against debtors of the insolvent. He can call upon them 
to pay what they owe to the insolvent, but if they do not pay, he must seek 
his remedy by suit (Jfc). Where the property belongs to the insolvent, the 
Receiver may take possession of it. But he cannot take possession of 
property to which an adverse claim is made, nor has the Court power to 
direct the Receiver to deal with property other than that which belongs to 
the insolvent (Z). 

Singh (1923) 2 Pat. 724, 77 I.C. 
589, (’24) A.P. 259. 

(k) Menahim v. Ahrain Solomon (1923) 
47 Bom. 548, 84 LC. 684, (’23) 
A.B. 233. It has been held that 
he may also proceed by an 
application under see. 4 of the 
Prov. I. A. 

(l) Sanyaai Charan v. AstUoeh Ohose 
(1915) 42 Cal. 225, 26 I.C. 836; 
Pulaniappa Mudali v. Official 
Receiver of Trickinopoly (1917) 
32 Mad. L. J. 84, 35 1.C. 610. 


(A) Official Assignee of Madras v. 
Narasimha Mudaliar (1929) 52 
Mad. 717, 118 LC. 506, ('29) A. 
M. 705. 

{i) Nilmoni Choudhury v. Durga 
Charan Chovdhury (1918) 22 C. 
W.N. 704, 46 I.C. 377 ; Coder- 
dhan Das v. Jagat Narain (1926) 
94 LC. 506, ('26) A.P. 291. 

Ij] Meenakshi Ammal v. Rama Aiyar 
(1914) 37 Mad. 396, 18 LC. 34 ; 
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An application for possession may be made by the Receiver. It may Pant, 
also be made by a purchaser from the Receiver (m). Under the Provincial 885^ CSS 
Insolvency Act, 1907, it was held by the High Court of Allahabad that when 
the person in possession claims the property as his own, the Court had the 
power under sec. 18 (3) of that Act to decide whether the property belonged 
to»the insolvent or to such person, and if it found that such property was 
the property of the insolvent, to order its delivery to the Receiver (n). 

Under the Act of 1920, it has been held that if a person is in possession 
of property on behalf of the insolvent, possession of such property may 
be taken under the orders of the Court by the Receiver, but where the 
person in possession claims adversely to the insolvent or where he is able to 
show that the insolvent is not entitled to present possession, the Court has 
no power to proceed under sec. 56 (3) of the Act and to direct the person in 
possession to deliver the property to the Receiver ; in such a case proceed- 
ings should be taken under sec. 4 of the Act, and the Court has the power 
under that section to decide the <][uestion of title. If the Court proceeds 
under sec. 56 (3), and makes an order for delivery of possession, the order 
is illegal as the insolvent himself is not entitled to present possession 
of such property (o). 

If property belonging to the insolvent is sold in execution of a decree 
against him after an order of adjudication has been made, the Receiver may 
apply to the Insolvency Court under this section to annul the sale, and order 
delivery of the property to him. The Receiver is not bound to bring a 
suit for that purpose (p). 


686. Limitation on power of Court to remove persons from 
possession. — By reason of the proviso to sec. 56 (3) the Court has no power 
under this section to remove from the possession of property any person 
whom the insolvent has not a present right so to remove. This proviso is in 
almost the same terms as 0. 40, r. 1 (2), of the Code of Civil Procedure, 1908, 
which relates to the powers of receivers appointed under the Code. 0. 40, r. 1 
(2)> provides that “ nothing in this rule shall authorize the Court to remove 
from the possession or custody of property any person whom any party to 
the suit has not a present right so to remove.” Under sec. 58 (2) of the 
Presidency-towns Insolvency Act the Official Assignee is to be, for the purpose 
of acquiring possession of the property of the insolvent, in the same position 


(m) 

(n) 


(o) 


Bamaawami CheUiar. v. RavMswami 
Iyengar (1922) 46 Mad. 434, 66 
LC. 394, (*22) A.M. 147. 

Banaidhar v. KharagjU (1916) 37 
All. 66, 26 I.C. 926; Jagrap 
Sahu V. Bamanand Baku (1917) 
39 All. 633, 40 I.C. 373. 

ChiUammtU v. Ponnuatoami Naicker 
(1926) 49 Mad. 762, 92 LC. 673, 
(’26) A.M. 363 ; Bamaawami 
CheUiar v. Bamaawami Iyengar 


(1922) 46 Mad. 434, 66 I.C. 394 
(’22) A.M. 147 ; Ooberdhan Daa 
V. Jagat Narain (1926) 94 I.C. 
606, (’26) A.P. 291. 

{p) Official Beceiver, Tinnevelly v. 
Shankarlinga MudaUar (1921) 44 
Mad. 624, 62 LC. 496, (’21) A.M. 
204 ; Kochu Mahomed Aaan 
Tharagan v, Bankaralinga Muda^- 
liar (1921) 44 Mad. 644, 62 I.C. 
393, (’21) A. M. 102. 
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Paras. 

086,887 


as if he were a receiver of the property appointed under the Code, and the 
Court may on his application enforce such acquisition accordingly. The 
proviso to sec. 56 (3) of the Provincial Insolvency Act shows that the power 
of the Court under that section is not higher than that of the Official Assignee. 
The proviso imposes a restriction on the power of Courts exercising jurisdic- 
tion under the Provincial Insolvency Act. It has reference to cases where 
a person is in possession under a lease or a usufructuary mortgage from the 
insolvent ( 5 ). 

A person who claims adversely to the insolvent is a person whom the 
insolvent has not a present right to remove from possession. The Court 
therefore has no power to remove such a person from possession under 
sec. 56 (3). He can be removed from possession only after an inquiry under 
sec. 4 of the Act (r). On the other hand a person in possession of the 
insolvent’s property under an execution sale made after the order of 
adjudication is a person who may be removed from possession under 
sec. 56 (3) of the Act {s). 

687. Contempt of Court. — The High Courts established by Letters 
Patent possess the power of enforcing obedience to their orders by imjjrison- 
mcnt for contempt. The jurisdiction to imprison for contempt is a jurisdic- 
tion inherited from the old Supreme Courts which were invested with all 
the powers and authority of the then Courts of King’s Bench and of the 
Court of Chancery in England {t). District Courts have no power to commit 
for contempt (w). The Chartered High Courts had no power until 1 926 
to commit for contempt of a mofussil Court either under any Act 
or under the Common Law (i?). Such power was conferred upon them for 
the first time by the Contempt of Courts Act, 1926. Sec. 2 of that Act 
provides that the High Courts established by Letters Patent shall have and 
exercise the same jurisdiction, powers and authority, in accordance with 
the same procedure and practice, in respect of contempts of Courts subordinate 
to them as they have and exercise in respect of contempts of themselves. 
The punishment for contempt is simple imprisonment for a term which 
may extend to six months or fine which may extend to Rs. 2,000 or both, 
but the accused may be disc^rged or the punishment may be remitted 
on apology being made to the satisfaction of the Court. No High Court, 
however, under that Act can take cognisance of a contempt alleged to have 
been committed in respect of a Court subordinate to it where such contempt 
is an offence punishable under the Indian Penal Code. 


(</) Kochu Mahomed Asnn Tharagan 
V. Sankaralinga Mtulaliar (1921) 
44 Mad. 544, 62 I.C, ,393, ('21) 
A.M. 102. 

(r) Chittammal v. Ponnuawami 
Naicker (1926) 49 Mad. 762, 
92 I.C. 573, (’26) A.M. 363. (’21) 
A.M. 102. 

{a) (1921) 44 Mad. 544, 62 I.C. 393, 
supra. 

(t) Martin v. Lawrence (1879) 4 Cal. 
655 ; Haaonbhoy v. Cowaaji 


Jahangir Jaasaimlla (1883) 7 

Bum. 1 ; Navivahoo v. Xarottani- 
das Candaa (1883) 7 Bom. 5; 
Dtoijendra Krishna Latta v. 
Surendra Nath Nag Chowdhury 
(1928) 32 C.W.N. 525, 101 I. C. 
112, (’27) A.C. 548. 

{u) Kochappa v. Sochi Devi (1903) 26 
Mad. 494. 

( v) Legal Kememhrancer v. Motildl Ohose 
(1914) 41 Cal. 173, 20 I.C. 81. 
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Under the Presidency-towns Insolvency Act the High Courts established 
by Letters Patent and the Court of the Judicial Commissioner of Sind (ur) 
have power to punish for contempt of Court in the matters specified in that 
Act. No such power has been conferred upon Courts exercising jurisdiction 
uniter the Provincial Insolvency Act, for no such Court has inherent 
jurisdiction to commit for contempt. It is conceived that the Contempt of 
Courts Act, 1926, applies to disobedience of orders of these Courts also. 

688. Special provisions as to immovable property payiner 
revenue to Government [Prov. I. A., s. 601.~*In any local area in 
which a declaration has been made under sec. 68 of the Code of Civil Pro- 
cedure, 1908, and is in force, no sale of immovable property paying revenue 
to the Government or held or let for agricultural purposes may be made by 
the Receiver ; but, after the other property of the insolvent has been realised, 
the Court is required to ascertain the amount required to satisfy the debts 
proved under the Act after deducting the monies already received, the im- 
movable property of the insolvent remaining unsold, and the incumbrances 
(if any) existing thereon. The Court is also required to forward a statement 
to the Collector containing the particulars aforesaid. The Collector must 
then proceed to raise the amount so required by the exercise of such of the 
powers conferred on him by paragraphs 2 to 10 of the Third Schedule to the 
said Code as he thinks fit, and subject to the provisions of those paragraphs 
so far as they are applicable, and he must hold at the disposal of the Court 
all sums that may come to his hands by the exercise of such powers. 

Nothing in the Act is to affect any provisions of any enactment for the 
time being in force prohibiting or restricting the execution of decrees or 
orders against immovable property, and such provisions are to apply to the 
enforcement of an order of adjudication made under the Act as if it were 
such a decree or order. 

Transfer of jyroceedings to Collector, — ^Where proceedings are transferred 
to the Collector under this section^ the civil Court has no jurisdiction to inter- 
fere with the proceedings of the sale officer and has no authority to sanction 
a sale made by the Collector or his subordinate, nor has the sale officer any 
authority to refer the case to the civil Court for sanction (»). 

Lard belonging to agricuUural tribes in the Punjab, — The first clause of 
sec. 60 does not apply in the Punjab. The Insolvency Court, therefore, has 
power to proceed against the land of an insolvent who is a member of an 
agricultural tribe in the Punjab. Ordinarily, however, the Insolvency Court 
should not make a permanent alienation of land, and it should as far as 
possible proceed on the same principles as are to be followed by a Court in 

(k;) P.-t. I. A., s. 90 (8). I 49 All. 272, 98 I.C. 1046, ('27) 

{x) Oirdhari Lai v. Jhaman Lai (1927) I A. A. 20.3. 

16 


Paras. 

687,688 
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Paras* proceedings relating to the execution of decrees against member^ of an 
688>i890 agricultural tribe (y). The Court may, however, in a proper case depart 
from those principles and make a permanent alienation of the land (s). 

3. Powers of Official Assignoe and Receiver as to realization.^ 

689. Powers of Official Assignee and Receiver as to realiza- 
tion [P.-t. I. A., S. 68 ; Prov. I. A., S. 69].— It is the duty of the Official 
Assignee or Receiver to realize the property of the insolvent, and to enable 
them to do so there are certain powers conferred upon them by both the Acts. 
Some of these powers may be exercised without, and some with, the leave of 
the Court. 


690. Powers which may be exercised without the leave of 
the Court. — The following powers may be exercised without the leave 
of the Court : — 

(1) Power of sale . — The Official Assignee and the Receiver may sell 
all or any part of the property of the insolvent (a). They may sell 
the property by public auction or by private treaty (6). The provisions of 
the Code of Civil Procedure, 1908, relating to the procedure for sales in exe- 
cution of decrees do not apply to sales by the Official Assignee or Receiver. 
A sale by the Official Assignee or Receiver is not a ** proceeding ” within 
the meaning of sec. 90 of the Presidency-towns Insolvency Act or the 
corresponding sec. 5 of the Provincial Insolvency Act. It is a sale by the 
owner, and not by the Court. The Official Assignee or Receiver may therefore 
sell the property not only by public auction but also by private treaty (c). 
For the same reason the provisions of 0. 21, r. 89, do not apply to sales by 
the Official Assignee or Receiver (cl). If, however, the purchaser is resisted 
in obtaining possession, the provisions of the Code apply, for an application for 
possession is a ** proceeding ” within the meaning of these sections {d). 
Neither the Official Assignee Qor tjie Receiver can sell any property which is 
inalienable either by law or % custom (e). A sale by the Official Assignee 
or Receiver may be set aside on the ground of fraud or collusion. It may 
also be set aside on the ground of material illegality or irregularity in 


(S^) Manji v. Oirdhari Lai (1921) 2 
Lah. 78, 61 1.G. 664, (’21) A.L. 44. 
(z) Lachhman Singh v. Mahant Bam 
Dae (1929) 117 I.C. 669, (*29) 
A.L. 66. 

(а) WoonwaUa ds Co. v. N. C. Macleod 

(1906) 30 Bom. 515. 

(б) Entazuddi Sheikh v. Bam Krishna 

Banik (1920) 24 C. W. N. 1072, 
60 1. C. 745. 

(c) (1920) 24 C. W. N. 10/2 60 I. C. 
745, supra. See also Mtd Chand y. 
Murari Lai (1914) 36 All. 8, 21 1. 
G. 702, where it was held that 
0. 21, r. 68, of G. P. C., 1908, did 


not apply to proceedings in in- 
solvency. 

(cl) Maung Tha Dun v. Po Xa(1927) 
5 Rang. 768, 107 I. G. 172, (*28) 
A. R. 60. 

(d) Bamaswami ChaUiar v. Bamaswami 

Iyengar (1922) 45 Mad. 434. 69 
I. G. 394, (’22) A. M. 147. 

(e) Arman Sardar v. SaJtkhira Joint 

Stock Company, Ltd. (1913) 18 
Gal. L. J. 564, 20 I. G. 273. See 
Chandra Binoda Kundu v. Sheikh 
Ala Bux Dewan (1920) 48 Gal. 
184,58 LC.353. 
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condudSing the sale if the mteteetB of the cieditois ate prejudiced thereby (f). W® 
Fraudulent miBrepreBentation hy a creditor is no ground for Betting aside 
a sale (g). 

The Official Assignee is bound, like any other vendor, to make out a good 
title to the property which he sells, unless there is an express condition to 
sell* with such title as he has. The same rule applies to a Receiver. ‘’If 
assignees choose to advertise that they have not a good title, or that they 
will only sell such title as they have, that is one thing. But if they 
advertise in the common way there is no good reason why they should not 
be bound as other persons ”(A). 

Neither the Official Assignee nor the Receiver can buy the property of 
the insolvent (t), but a sale to the insolvent himself is not invalid. In Kilson 
V. Hardwick (j). Wills, J., said : “ If the trustee offers the property for sale 
by public auction, the more bidders there are the better. I do not see why 
the bankrupt himself should be precluded from bidding. ... I can conceive 
many cases in which it would be highly desirable that the bankrupt should 
have an opportunity of becoming the purchaser of the stock in trade and 
book debts. Having had much experience in bankruptcy, I have seen the 
advantage of giving the debtor a chance of getting back the business, especially 
where it is one which depends upon the personal influence or skill of the 
individual. In many cases, a higher price might be obtained from him than 
a stranger would be willing to give,” A sale of a bankrupt's property 
by the tnistee to a member of the committee of inspection is invalid, but 
not a sale to a partner of such member if the partner bought the property 
for himself and not for the partnership (ifc). 

Sale of goodwill , — By Exception 1 to sec. 27 of the Indian Contract Act, 

1872, it is provided that an agreement whereby the seller agrees with the 
buyer to refrain from carrying on a similar business, within specified local 
limits, so long as the buyer carries on a like business therein is valid, provided 
that such limits are reasonable, and the buyer can restrain the seller from 
interfering with the goodwill by soliciting former customers. This rule does 
not apply to a sale of the good will of the insolvent's business by the Official 
Assignee or Receiver. The reason is that a sale by the Official Assignee 
or Receiver is, so far as the insolvent is concerned, a compulsory sale. 

“ The bankrupt himself can probably be compelled to join in the conveyance 


(/) Maung Tha Dun v. Po Ka, (1927) 
6 Rang. 768, 107 I. C. 172, (’28) 
A. R. ^ ; Thiruvenhaiachariar v. 
Thangayiammal (1916) 39 Mad. 
479, 29 I. C. 294; Ramabadra 
Chetty V. Ramaswami CheUy (1923) 
44 Mad. L. J. 284, 73 I. C. 374, 
(’23) A. M. 360. 

(g) Ammaei Ooundan v. P, L. V. V. R, 
Subramania CheUiar (1926) 97 


1. C. 781, (’26) A. M. 1080. 

{h) McDonald v. Hanson (1806) 12 
Ves. 277, 33 E. R. 106. 

(f) Ram Komal Saha v. Bank of Bengal 
(1900) 6 C. W. N. 91. 

{j) (1872) L. R. 7 C. P. 473. 

(k) Re QaUard (1897) 2 Q. B. 8. As to 
committee of inspection see P.-t. 
I. A., 8. 88 ; Prov. T. A., s. 67 A. 
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PiMf. 01 assignment of his business and goodwill for the benefit of his ci^tois, 
690^681 but he cannot be compelled to enter into any covenant restricting him 
from carrying on business in future in any way whatever ” (2). 

In an English case where share certificates had been pledged with the 
bankrupt, and the pledgor had disappeared without repaying the loan, the 
trustee in bankruptcy was given permission to sell the shares after advertising 
for the pledgor as directed by the Court (m). 

(2) Power to give receipts. — ^The Official Assignee and the Receiver may 
also give receipts for any money received by them. Such receipts will 
effectually discharge the person pa}ring the money from all liability. 

691. Powers which may be exercised with the leave of the 
Court. — There are certain powers conferred upon the Official Assignee or 
Receiver which may be exercised with the leave of the Court. Leave of the 
Courts however, is not a condition precedent to the exeicise of any of these 
powers. The leave is merely a provision for the protection of the estate 
and the absence of leave does not vitiate any proceedings taken by the Official 
Assignee or Receiver under this part of the section (w). Therefore, a 
compromise made by the Official Assignee or Receiver without the leave of 
the Court is not invalid (o). There are two cases which contain dicta to the 
effect that the leave of the Court is a condition precedent to the exercise of 
these powers. In one of them it was said that the Official Assignee could not 
carry on the business of the insolvent unless he had obtained the leave of the 
Court (p). In another case it was said that the Receiver had no power to 
do any of the acts mentioned in cl. (c) and subsequent clauses without the 
previous sanction of the Court (q). These dicta, it is submitted, are erroneous. 
If the Official Assignee or Receiver exercises any of these powers without the 
leave of the Court, the aggrieved party has a remedy by way of appeal 

from any act done by him, but the act itself is not a nullity (r). 

1 . Conduct of insolvent's business. — The Official Assignee or Receiver may 
with the leave of the Court, carry on the business of the insolvent so far as 
may be necessary for the beneficial winding up of the same. The business 
must not be carried on for any purpose other than that of winding up, e.g., 
in the hope of making a profit, even though the majority of creditors authorize 

(/) Walker v. Mottram (1881) 19 Ch. 319, (’26) A. M. 156. 

D. 355 ; Orem ds Sons {Northam- (o) Lahhar^ Oobindram v. Tejbhandas 
ton), Limited Y. Morris (1914) JaganrUUh (1929) 112 I. C. 452, 

1 Ch. 562 (sale by a trustee under a (’29) A. S. 41. 

deed of assignment for the benefit (p) C. E. Orey v. Lamond Walker db Co. 
of oreditors). (1913) 17 C. W. N. 578, 580, 18 

(m) ^ Harrison and Ingram (1906) 14 I. C. 756. 

'Mans. 132. (g) Thiruvenkatachariar y. Thangayu 

(n) Re Branson (1914) 2 K. B. 701; ammal (1916)39 Mad. 479, 482, 

Laduram v. Nandakd (IV20) 47 291.0.294. 

Cal. 555, 557, 55 I. C. 747; (r) P.-t. I. A., ss. 86, 101 ; Prov. 1. A., 

Mahomed Ohalif v. Abdul Rahim s. 68. 

(1925) 49 Mad. L. J. 628, 91 I. C. 
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him to do so (s). A priest attached to a temple, who receives pilgrims, Para* ttl 
houses them, feasts them and accompanies them to the temple in return for 
a fee in the nature of a voluntary pa 3 rment, does not carry on ** business ” 
within the meaning of this clause, and the Official Assignee or Receiver has 
no power to interfere with the exercise of his calling (t), 

• 2. Suits and other legal jyroceedings, — ^The Official Assignee or Receiver 
may, with the leave of the Court, institute, defend, or continue any suit or 
other legal proceedings relating to the property of the insolvent. This 
subject is considered in paragraph 694 et seq. 

3. Employment of legal practitioner. — The Official Assignee and the 
Receiver may, with the leave of the Court, employ a legal practitioner or other 
agent to take any proceedings or do any business which may be sanctioned by 
the Court. The legal practitioner must be one quite independent of the com- 
mittee of inspection. Thus where one of the members of the committee of 
inspection was the managing clerk of a solicitor, and the trustee in bankruptcy 
employed that solicitor, it was held that the appointment was improper, and 
should be set aside (u). A solicitor who acts for the Official Assignee has 
a lien on documents upon which he has expended his own labour, but not 
upon documents belonging to the estate (v). 

4. Acceptance of consideration for sale. — ^Under the Presidency-towns 
Insolvency Act the Official Assignee may, with the leave of the Court, accept 
as the consideration for the sale of any property of the insolvent a sum of 
money payable at a future time or fully paid up shares, debentures or debenture 
stock in any limited company, subject to such stipulations as to security and 
otherwise as the Court thinks fit. The words in italics do not occur 
in the corresponding clause of the Provincial Insolvency Act. 

5. Mortgage of insolvent's property. — Under the Presidency-towns 
Insolvency Act the Official Assignee may, with the leave of the Court, 
mortgage or pledge any part of the property of the insolvent for the purpose 
of raising money for the payment of his debts or for the purpose of carrying 
on the business. The words in italics do not occur in the corresponding 
clause of the Provincial Insolvency Act. 


6. Arbitration and compromise. — The Official Assignee and the Receiver 
may, by leave of the Court, refer any dispute to arbitration, and compromise 
all debts, claims and liabilities on such terms as may be agreed upon. 

In an English case the trustee in bankruptcy applied for leave to com- 
promise certain claims which the bankrupt had against certain companies. 
The facts were extremely complicated and Bigham, J., refused to give any 
directions. The learned Judge said : “ The application is by the trustee for 
the sanction of the Court to enter into a compromise of certain claims which the 


la) Ex parts Emmanuel (1881) 17 Cb. 
D. 35« 

{t) Anand MaharUi v. Oamah Maheatoar 


(1913) 40 Cal. 678, 21 I. C. 969. 
{u) Re Oallard (1896) 1 Q. B. 68. 

(v) Ex parte Yalden (1876) 4 Ch. D. 129. 


N 
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Para. 681 bankrupt is supposed to have against a number of different corporations 
and persons. The circumstances which are put forward in support of 
the compromise are extremely complicated and difficult to understand. 
They present considerations of a kind which, in my opinion, the trustee 
ought himself to deal with, with the assistance of the committee of inspection, 
and it is not right that he should apply to the Court to relieve him from the 
obligation which the Act of Parliament puts upon him. He is a man of busi- 
ness and he must consider for himself whether the compromise is reasonable 
or not. The committee of inspection have a right to be consulted in the 
matter. They must form their opinion about it. I am not going to say a 
word either in favour of this compromise or against it”(ti;). If the majority 
of creditors are opposed to a compromise, the Court will as a general rule 
refuse leave to compromise (x). i 

The insolvency of a party to a reference does not of itself operate as a 
revocation of the submission, whether the submission is by order of 
the Court or not (^). The insolvent would be bound by the award, but the 
submission is not binding on the Official Assignee or Receiver. It would 
seem, however, .that where the submission forms one of the terms of the 
contract, the Official Assignee or Receiver cannot take advantage of the 
contract and at the same time repudiate the arbitration clause (z). The 
insolvency of a party, however, would probably be a good ground for 
revocation of a submission. “It is of the very essence of an arbitration 
that the submission should be mutual, and that the award should be 
mutual and final. Here, although the submission was at first mutual, it did 
not continue so, but an assignment was made of Rowe’s claims, which 
destroyed the mutuality ” (a). 

Where during the pendency of insolvency proceedings litigation arose 
between the receiver, secured creditors and holders under certain transfers 
alleged to be fictitious, with regard to the realization of assets and the 
payment of debts, and all the parties agreeing to refer the whole matter to 
arbitration without the intervention of the Court, an award was made, 
it was held that the award was to be deemed an adjustment within the 
meaning of 0. 23, r. 3, of the Code of Civil Procedure, 1908, and that a 
decree could be made in terms of the award (&). 

In England it has been held that an agreement between the trustee 
in bankruptcy and some of the creditors of the bankrupt whereby the 
creditors are to carry on an action filed by the bankrupt before 
his adjudication at their own risk and expense, and to take a larger 


(w) Re Pilling (190p) 2 K. B. 644. 

(X) Re Ridgway (1889) 6 Morr 277. 

(y) Andrews v. Palmer (1821) 4 B. & 
Aid. 250, 106 E. R. 929. 

(9) Marsh v. Wood (1829) 9 B. & C. 
659, 109 £. R. 245 ; Hemsworlh 
V. Brian (1845) 1 C. B. 131; 


Pennell v. Walker (1856) 18 0. B. 
651. 

(а) Marsh v. Wood (1829) 9 B. & C. 

659, 109 £. R. 245. 

(б) Ram Devi v. Qanesh Lai (1926) 48 

All. 475, 95 I. C. 416, (’26) A. A. 
501. 
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share of the fruits of the action than they otherwise would have done, Para. 681 

does not contravene the law against champerty and maintenance, and that 

such an agreement is permitted by the bankruptcy laws (o). In a Madras 

case (d), the debtor had before his adjudication instituted a suit to recover 

Rs. 7,00,000. After his adjudication leave was granted to the Official 

Assignee to continue the suit upon the terms that he should deposit 

Rs. 6,000 as security for the costs of the defendants in that suit. The 

liabilities of the insolvent amounted to about Rs. 4,00,000 and his assets 

were almost nil. Four of the creditors of the insolvent whose aggregate 

claims amounted to about Rs. 46,000 agreed to lend Rs. 6,000, being the 

amount required for the deposit, to the Official Assignee, if their debts 

were first paid in full out of the amount, if any, that might be recovered in 

the suit, and that the other creditors should be paid only out of the balance 

that might remain after payment in full of their debts. The Official 

Assignee applied for leave to enter into the agreement, but leav(». was 

refused on the ground that the policy of the bankruptcy laws was to treat 

all creditors equally, and that if the arrangement were sanctioned it would 

be giving preference to the four creditors in the payment of their debts. It 

is submitted that if the arrangement was that the loan should be repaid 

in the event of the suit being lost, and, further, if the suit was to be 

continued by the Official Assignee at the cost of the estate, leave was 

rightly refused for such an arrangement could not be said to be for the 

benefit of the estate ; but if the loan was not to be repaid, and the four 

creditors were to bear all the costs of the suit including such costs as the 

Official Assignee might have to pay to the defendants, the arrangt^ment 

could not be said to be against the policy of the bankruptcy laws merely 

because some of the creditors were to be paid in full in priority to the 

other creditors. It is also submitted that Re Wiskemmm (e) cited in the 

judgment has no bearing on the immediate question before the Court. 

The Judicial Committee has expressed the opinion that a sale by the 
Official Assignee of immovable property in the possession of alienees from 
the insolvent is in substance a sale of the right to litigate, and even if it 
does not come within the prohibition in sec. 6 (e) of the Transfer of Property 
Act, 1882, the principle of that enactment applies (f?l). 

7. Division of property in specie , — The Official Assignee or Receiver 
may, by leave of the Court, divide in its existing form amongst the creditors, 
according to its estimated value, any property, which from its peculiar nature 
or other special circumstance, cannot readily or advantageously be sold. 


(c) Quy V. Churchill (1889) 40 Ch. D. 
481 ; Seear v. Latcaon (1880) 15 
Ch. D. 426. 

{d) In the matter of Puruahothamdoaa 
andBroa, (1928) 55 Mad. L. J. 
657, 116 I. C. 125, (’29) A. M. 


:) 85 . 

(«) (1923) 92 L. J. Ch. 349. 

(ei) Chokalingan Chethf v. Seethai Acha 
(1928) 55 I. A. 7, 6 RanR. 29, 107 
T. C. 237, (’27) A. PC. 252, 
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4. Suits and legal proceedings by and against Official 
Assignee or Receiver. 

Paras. . 694. Suits relating to insolvent’s property.— The causes of 
654 695 fl-ction which the Official Assignee or Receiver may enforce by suit or 
which may be enforced against him as representing the estate of the 
insolvent fall into three classes, namely, (1) causes of action in suits which 
at the commencement of the insolvency are pending hy the insolvent, 
(2) causes of action in suits which at the commencement of the insolvency 
are pending against the insolvent, and (3) causes of action which are vested 
in the insolvent at the commencement of the insolvency or which devolve on 
him after insolvency and before discharge. As to suits by the insolvent 
pending at the commencement of the insolvency, the Official Assignee or 
Receiver is entitled to continue them if the cause of action vests in him. 
As to suits pending against the insolvent, the Official Assignee or Receiver 
is a necessary defendant if the suit relates to property of the insolvent 
which has vesUid in the Official Assignee or Receiver. Causes of action 
which are vested in the insolvent at the commencement of the insolvency 
or devolve on him after insolvency and before discharge may be enforced 
by suit by the Official Assignee or Receiver unless the cause of action is one 
\ijhich does not vest in him (para. 523). 

Besides the rights of action mentioned above there are certain rights of 
action which vest in the Official Assignee or Receiver by virtue of a title 
. superior to that of the insolvent, e.g.^ the right to set aside voluntary 
transfers (f) or transfers by way of fraudulent preference (g). In England 
such rights are enforced by application under sec. 102 of the Bankruptcy 
Act, 1914, except where questions of character are involved or the 
amount at stake is a large one, in which case the matter is left to be 
decided by the ordinary tribunals (see paras. 59 and 62C). In India it 
has been held both under the Presidency-towns Insolvency Act (A) and 
under the Provincial Insolvency Act (i) that the only legal proceeding by 
which these rights can be enforced is by application to the Insolvency 
Court under sec. 7 of the Presidency-towns Insolvency Act or sec. 4 of 
the Provincial Insolvency Ac^^; as the case may be. 

The subject now under consideration may be divided into three parts, 
namely : — 

(1) Suits by or against the Official Assignee or Receiver. 

(2) Insolvency of plaintii! pending suit. 

(3) Insolvency of defendant i)ending suit. 

695. (1) Suits by or against Official Assignee or Receiver 
[P.-t. I. A., S. 68 (1) (d) ; Prov. 1. A., S. 59 (d) ].~Among the property of 
an insolvent which vests in the Official Assignee or Receiver are certain 
rights or causes of action mentioned in para. 523 above. The Official 
Assignee or Receiver is the owner of these rights or causes of action, and he 

Sundaraehari (1927) 50 Mad. 776. 
102 I.C. 702, (’27) A.M. 684. 

(t) See para. 64 above. 


if) P.-t. I. A., 8. 56 ; Prov. I. A., s. 53. 
\g) P.-t. I. A., 8. 56 ; Prov. I. A., b. 54. 
(A) Official Assignee, Bombay v. 
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is entitled to litigate them without the consent of any one (j). To protect 
the creditors of the estate and also the Official Assignee and Beoeiver, the 
Insolvency Acts provide that the Official Assignee or Receiver may, by 
leave of Court, institute, defend or continue any suit or other legal pro- 
ceeding rdaiing to the property of the insolvent, and compromise any suit 
brought by or against him (A;). Leave of (he Court, however, is not a condition 
pxeceienl to the ii^stituJtion or defence of a suit or [to the compromise of a suit. 
The provision as to leave is intended solely for the protection of the 
estate, as between the Official Assignee or Receiver and the estate, on 
matters relating to his costs, charges and expenses, and it affords no 
defence to any proceedings which the Official Assignee or Receiver, 
without such leave, may institute against other parties ; in other words, an 
opposing litigant cannot plead in answer to the claim of the Official Assignee 
or Receiver that he has not obtained the leave of the Court to the institution 
or defence of the suit (I). The absence of leave does not vitiate any legal 
proceeding or compromise by the Official Assignee or Receiver (m). 
The order granting leave may limit the amount of costs to be incurred 
by the Official Assignee or Receiver (n). If the Official Assignee 
or Receiver obtains the necessary leave to bring or defend a suit, he 
is entitled as of right to be paid out of the estate all costs and 
expenses incurred by him (o). If he proceeds with a suit or defence 
to a suit without obtaining the leave of the Court, he may lose h^ 
right to indemnity out of the estate for the costs incurred by him (p). The 
power conferred on the Official Assignee or Receiver to institute, defend or 
continue a suit is confined to cases where the suit relates to the property of 
the insolvent which has vested in him. A suit against the insolvent for a 
debt or for damages for breach of contract is not such' a suit, and the 
Official Assignee or Receiver is neither a necessary nor a proper party to such 
a suit {q). 

Official name, — The title under which the Official Assignee should sue 
or be sued is “the Official Assignee of the property of A.B. an insolvent” (r). 
A Receiver under the Provincial Insolvency Act can only sue in his 
own name. 


Suit by creditors in name of Official Assignee on indemnity, — If any 
of the creditors are desirous that a suit should be brought by the Official 
Assignee for the benefit of the estate, and he refuses to do so, they may apply 
to him for leave to use his name on offering him a proper indemnity. If he 
refuses, they are entitled to apply to the Court for leave to use his 
name (s). 


(j) Leeming y. Lady Murray (1879) 13 

OLD. 123. 

(k) P.-t. I. A., 8. 68 (1) (d) A (h) ; Proy. 

I. A., 8. 69 (d) A (h). 

(l) Re Branson (1914) 2 K.B. 701; 

Leeming y. Lady Murray (1879) 
13 Ch.1). 123; Let y. Sangster 
(1867) 2 G.B. (N.S.) 1 ; Laduram 
y. Nandalal (1920) 47 Cal. 666, 
667, 66 I.C. 747. 

(m) Leeming y. Lady Murray (1879) 13 


Ch.D. 123. 

(n) Re Duncan (1892) 1 Q.B. 879. 

(o) Bombay Buies 182, 183; Madra8 

Rule 133. 

(p) See Re Duncan (1892) 1 Q.B. 879. 

(q) Subba Ayyar y. Munisami Ayyar 

(1927) 60 Mad. 161, 98 I.C. 616, 
(’26) A.M. 1133. 

(r) P.-t. I. A., fl. 83. 

(s) Ex parte KearaUy (1886) 17 Q.B. 

D. 1. 


Para. 896 
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Parat. 696. No leave necessary to sue Official Assignee or Beceiver.— 

686-689 No leave is necessary to sue the Official Assignee in respect of a claim made by 
a third person to property claimed by the Official Assignee as belonging 
to the estate of the insolvent (t). Nor is any such leave necessary to sue 
the Receiver (w). 

697. Notice under sec. 80 of C.F.G., 1908.— The Official Assignee 
is a public officer within the meaning of sec. 80 of the Code of Civil Procedure, 
1908, and he is entitled to notice under that section before a suit is filed 
against him in respect of any act purporting to be done by him in his official 
capacity (v). The same rule applies where a suit is intended to be filed 
against a Receiver under the Provincial Insolvency Act (w). No notice, 
however, is necessary in the case of a suit by a secured creditor to realise his 
security, where the Official Assignee or Receiver is joined as a defendant as 
being a party interested in the equity of redemption. Such a suit is 
notin respect of any act purporting to be done by the Assignee or 
Receiver in his official capacity (x). It was held in some cases that no 
notice was necessary if the suit was one to restrain the Official Assignee or 
Receiver by an injunction from selling property claimed by the plaintiff as 
his own or from doing any other act which might affect the plaintiff’s 
rights in respect of such property (y). These cases are no longer law since 
the decision of the Judicial Committee in Bhagchand v. Secretary of State (z), 
Vhere it was held that sec. 80 applied also to suits for an injunction, 

698. Notice under 0. 21, r. 22, of C. P. C., 1908.— The Official 
Assignee is a “ legal representative ” of the insolvent in respect of the insol- 
vent’s property vested in him within the meaning of 0. 21, r. 22, of the Code 
of Civil Procedure, 1908. A sale, therefore, of the insolvent’s property in 
execution of a money decree against him without notice to the Official 
Assignee as required by 0. 21, r. 22, is void, and confers no title on the 
auction purchaser (a). The same j^rinciple applies in the case of a Receiver. 
This subject is discussed in paragraph 255 above. 


699. (2) Insolvency of plaintiff pending suit— 0. 22, r. 8, of 
the Code of Civil Procedure, 1^, provides that the insolvency of a 
plaintiff in any suit wAwA Official Assignee or Receiver might maintain 


(0 Ramalinga CheUy v. Anantachariar 
(1913) 24 Mad. L.J. 350, 351, 18 
I.C. 722. 

(u) Amrita Lai v. Narain Chandra 

(1919) 30 Cal. L.J. 515, 53 I.C. 
973; Sant Praaad Sitigh v. Sheodat 
Singh (1923) 2 Pat. 724, 77 I.C. 
589, (*24) A.P. 259; Maharana 
Kumar v. E, F. David (1924) 40 
All. 16, 77 I.C. 57,(’24) A. A. 40. 

(v) Jooaub V. Kemp (1902) 26 Bom. 809. 

(w) De Silva v. Oovind (1922) 44 Bom. 

895, 58 1.0. 411 ; Maharana 

Kumar v. E. V, David (1924) 46 
All. 16, 77 I.C. 57, (*24) A.A. 40 ; 
Murari Lai v. I)avid (1924) 47 
All. 291, 84 I.C. 739, (’25) A.A. 
241 (a suit for a declaration of title 


to property advertised by lieceiver 
for sale.) 

(a?) Skippers d? Co., Ltd. v. David (1 926) 
48 All. 821, 99 I.C. 138, (*27) A. 
A. 132 ; Bai Kashi \ . Chunihl 
(1929) 31 Bom. L. II. 1199. 

(y) Nojgirdal v. Official Assignee (1912) 
37 Bom. 243, 17 I.C. 876. 

( 2 ) (1927) 54 LA. 338, 51 Bom. ^25. 104 
I.C. 257, (’27) A.PC. 176, in 
appeal from (1924) 48 Bom. 87, 
90 I.C. 13, (’24) A.B. 1. 

(a) Saghunath Das y. Sundar Das (1 914) 
41 I.A. 251, 42 Cal. ,72, 24 I.C. 
304. For definition of ** legal 
representative,” see C.P. C., 1908, 
8 . 2 ( 11 ). 
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for the benefit of hie creditor e [that is a suit relating to the insolvent’s property]. Puna. 
wiU'not operate as an abatement of the suit, unless the Official Amgnee or Q99, 700 
Receiver declines to continue the suit or (unless for any special reason 
the Court otherwise directs) to give security for the costs thereof within 
such time as the Court may direct. Where the Official Assignee or Receiver 
neglects or refuses to conJtinue the suit and to give such security within the 
time so ordered, the defendant may apply for the dismissal of the suit 
on the ground of the plaintiff’s insolvency, and the Court may make an 
order dismissing the suit and awarding to the defendant the costs which 
he has incurred in defending the suit to be proved as a debt against the 
plaintiff’s estate (6). The insolvent has no locus standi in the matter. 

The suit being ex hypothesi one relating to the insolvent’s property, the 
Official Assignee or Receiver alone can continue the suit (c). Similarly- if 
the appeUant becomes insolvent pending the appeal, and the right of action 
which he is enforcing is one which vests in the Official Assignee or Receiver, 
the Assignee or Receiver alone can continue the appeal (cl). If the adju- 
dication is annulled after the suit is dismissed under 0. 22, r. 8, owing to the 
neglect or refusal of the Assignee or Receiver to give the security or to 
continue the suit, and the property has reverted to the plaintiff, the Court 
may on the plaintiff’s application restore the suit (d). If the adjudication is 
annulled pending the suit, and the property has reverted to the plaintiff, he 
is entitled to continue the suit (dl) [para. 358] . 

Costs. — If the Official Assignee elects to continue the suit and becomes 
a party, he adopts the whole suit as from the commencement, and he may be 
personally liable for the whole of the costs if he is unsuccessful (c). 

700. (3) Insolvency of defendant pending suit.-~It is provided 
by sec. 68 (1) (d) of the Presidency-towns Insolvency Act and the corres- 
ponding sec. 59 (d) of the Provincial Insolvency Act that the Official Assignee 
or Receiver may defend a suit relating to the property of the insolvent. 0. 22, 
r. 10, of the Code of Civil Procedure, 1908, provides that in cases of devolu- 
tion of any interest during the pendency of a suit other than those dealt 
with by the preceding rules of that Order, the suit may, by leave of the Court, 
be continued by or against a person to or u|)on whom such interest has 
come or devolved. The combined effect of these provisions is that where a 
defendant becomes insolvent, the suit may be continued against the Official 
Assignee or Receiver, if the suit relates to the property of the insolvent. 

Where a suit is brought against a defendant in respect of a money 
demand, e.g., a debt or damages for breach of contract, and the defendant 


6) As to insolvency of plaintiff in a re- 
presentative suit, see Wolff Y. Van 
Boolen (1906) 94 L.T. 502. 

(c) Jackson v. North Eastern Railway 
Co. (1877) 5 Ch. D. 844 ; United 
Telephone Co. v. Bassano (1886) 
31 Ch.D. 630. 

(cl) Surendra Nath v. Tripura Pada 
(1927) 32 C. W. N. 304, 109 I. 
0. 2 2, (’28) A. C. 216 ; Subba 
Ayyorv. Munisami Ayyar (19i7) 
50 Mad. 161. 98 1. G. 516, (’26) A. 


M. 11.33. 

(d) Kisan Gopal v. Suklal ( 1926) 53 Cal. 

844,981.0. 781, (’27) A. C. 76. 
(dl) 8ee Haji Sajan v. N. C. Macleod 
(1908) 32 Bom. 331, 334 [suit by 
Offi-Ass. — annulment of adjudica- 
tion pending suit — insolvent en- 
titled to continue suit]. 

(e) See Walson v. Holliday (1882) 20 

Ch. D. 780, at p. 786; Abdul 
Rahiman v. Shaw Wallace ds Co. 
(1926) 92 I.C. 620, (’25) A.M. 736. 
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Paras* becomes insolvent, the plaintiff is not entitled to join the Official Assignee 
700t 7(n or Receiver as a party to the suit. The suit is not one relating to the 
property of the insolvent, and the Official Assignee or Receiver is neither a 
necessary nor a proper party to the suit. For the same reason the Official 
Assignee or Receiver is not entitled to defend the suit (/). If a decree is 
passed in such a suit against the defendant and the defendant appeals and 
he afterwards becomes insolvent, the Official Assignee or Receiver is not 
entitled to continue the appeal (g)» If a decree is passed in such a suit or 
appeal against the insolvent, it is not binding on the Official Assignee or 
Receiver, and he is entitled to contest the validity of the decree as a debt 
in insolvency proceedings (A). The insolvency court has power to inquire 
into the consideration even of a judgment debt [para. 434]. The rule, 
therefore, that the Official Assignee or Receiver is neither a necessary 
nor a proper paity to a suit against the insolvent for debt or for damages for 
breach of contract or to an appeal from a decree in such a suit, does not 
cause any prejudice to the estate of the insolvent. If the insolvent dies 
pending such a suit or appeal, the proper person to be brought on the record 
is his heir or other legal representative under 0. 22, r. 4, of the Code, and 
not the Official Assignee or Receiver (i). 

^ The Official Assignee may elect to defend a suit relating to the 
insolvent’s property^ pending against the insolvent, or he may elect not 
to defend it. If he elects to defend the suit, he must adopt the 
whole of it. By electing to defend the suit, he puts himself in the place 
of the insolvent as regards the suit, and he cannot adopt part of the 
suit and reject the rest (j). If he refuses to defend the suit, the 
insolvent is not entitled to defend it independently (A). 

Costs, — If the Official Assignee unsuccessfully contests the plaintiff’s 
claim, he may be liable for the whole costs of the suit (/). If, however, he is 
simply made a party for the convenience of the other parties and submits 
himself to the order of the Court, he will, in general, not have to pay any 
costs to any opposite party (m). THiis is usually provided for by Rules 
made under the Insolvency Acts. 

701. Suits by Official Assignee and insolvent’s partners 
[P.-t. 1. A., s. 98] . — ^Where a partner in a firm is adjudged insolvent, the 

(/) BaHer v. Dubeux {mi) 7 Q.B.D. 1. C. 516 (’26) A.M. 1133, supra. 

413; OreentooodY. Humber Co. (i) Chandmvll v. Ranee Sundery (1896) 
(1809) 6 Mans. 42; Miller v. 22 Cal. 269. 

Budh Singh (1891) 18 Cal. 43; (;) Bomeman v. Wilson (1886) 28 Ch. 

Chandmvll v. Ranee Sundery D. 63. 

(1895) 22 Cal. 269; Punithavelu (k) Tribhovandas v. Abdvlally (1914) 
y. Bhashyam (1902) 26 Mad. 406, 39 Bom. 568, 28 l.C. 506. See 

421 ; Subba Ayyar v. Munisami United Tdephone Co. v. Bassano 

Ayyar (1927) 60 Mad. 161, 98 l.C. (1886) 31 Ch.l). 630 (injunction). 

616, (’26) A.M. 1133. See also (1) Watson -v. Holliday (1882) 20 Ch.D. 
P.-t. I. A., s. 68 (1) (d), and Prov. 780 ; Bomeman v. Wilson (1886) 

* 1. A., 8. 57 (d). 28 Ch.D. 63 ; School Board for 

(g) Subba Ayyar v. Munisami Ayyar London v. Wall Brothers (1891) 

(1927) 60 Mad. 161, 98 l.C. 516, 8 Mor. 202. 

(’26) A.M. 1133. (m) See Dansh Rekylriffd Syndikat v. 

ih) Ex parte ^nderson (1886) 14 Q.B. Snell (1908) 2 Ch. 127, at p. 138. 

D. 606 ; (1927) 60 Mad. 161, 98 
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Court may authorize the Official Assignee to continue or commence and Para. 7U 
carry on any suit or other proceeding in his name and that of the 
insolvent’s partner ; and any release by the partner of the debt or demand 
to which the proceeding relates will be void. 

* Where application for authority to continue or commence any 
suit or other proceeding has been made by the Official Assignee, notice 
of the application must be given to the insolvent’s partner, and he may 
show cause against it, and on his application the Court may, if it thinks fit, 
direct that he shall receive his proper share of the proceeds of the proceeding 
and if he does not claim any benefit therefrom he shall be indemnified against 
costs in respect thereof as the Court directs. 

It has been held in England that where one of the partners becomes 
insolvent, the other partners may sue on a contract made with the firm 
without joining the insolvent partner. The Official Assignee or Receiver 
is not a necessary party to the suit, but he may join in the action if 
authorized to do so by the Insolvency Court. The Official Assignee or 
Receiver would seem to be a necessary party where the transaction in 
respect of which the suit is brought was in fraud of the firm, and the 
fraud was committed by the insolvent partner. Thus if A and B carry 
on business in partnership, and B in fraud of the partnership endorses a 
bill of exchange to the defendant in satisfaction of a private debt of his 
own, the defendant being cognizant of the fraud, and B becomes 
insolvent, the Official Assignee or Receiver must be joined as a party to a 
suit to recover from the defendant the proceeds of the sale of the bill (n). 

The same principles, it seems, would apply in India (wl). 


(n) HeillnU v. Nevill (1870) L.R. 5 C.P. 
478. 

(wl) Compare Molilal v. Ghdlabhai (1892) 


17 Bom. 0 [ Right of surviving 
partners to sue ]. 
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IL-DISTRIBUnON OF PROPERTY. 

Parai. 702. Distribution of dividends [P.-t. 1. A., s. 69 ; Prov. I. A.» 

702, 703 S. 59 ]. — ** The theory in bankruptcy is to stop all things at the date of the 
bankruptcy, and to divide the wreck of the man’s property as it stood at that 
date” (o). It is provided by both the Acts that the Official Assignee or 
Receiver as the case may be must begin the distribution of dividends with 
M c(mvenient speed. 

Under the Presidency-towns Insolvency Act the first dividend 
must be declared and distributed within one year after the adjudication 
unless the Official Assignee satisfies the Court that there is sufficient 
reason for postponing the declaration to a later date, and subsequent 
dividends must be declared and paid at intervals of not more than six months 
unless there is sufficient reason for further delay. The Official Assignee 
must publish in the manner prescribed by the rules notice of his intention 
to declare a dividend, and must also send reasonable notice of such intention 
to each creditor mentioned in the insolvent’s schedule who has not proved 
his debt, and when he has declared a dividend, he must send to each creditor 
who has proved a notice showing the amount of the dividend and when and 
how it is payable. 

No such period is fixed and no such declaration and notice are required 
wnder the Provincial Insolvency Act, The Madras High Court, however, has 
framed Rules under the Act providing for notice to be sent, in the form 
prescribed by the rules, to every creditor who has proved his debt that the 
distribution of a dividend has been sanctioned (p), 

703. Calculation of dividends [F.-t. I. A., s. 71; Prov. I. A., 
8. 62]. — In the calculation and distribution of dividends the Official Assignee 
or Receiver must retain in his hands sufficient assets to meet the claims of 
creditors residing in places distant that they have not had sufficient time 
to tender their proofs, and also for claims not yet determined (q). He must 
also make provision for any disputed proofs or claims and for the expenses 
necessary for the administration of the estate. He is not, however, bound 
to retain any money in his hands to meet the possible claim of a secured 
creditor who has neither realized nor valued his security, though he may have 
notice of the debt (r). 

A creditor who has not proved his debt before the declaration of a parti- 
cular dividend does not thereby lose his right in respect thereof. If there are 
assets available for distribution after the declaration of that dividend, he 
is entitled to be paid what he may have failed to receive out of those assets 

to) Be Savin (1872) L.R. 7 Ch. App. 760, 53 Bom. 290, 117 LG. 440, (’29) 

764. A. B. 107. 

(p) Madras Provincial Rule XIX. (r) Be Good (1880) 14 Ch. D. 82. 

(q) Krishna Chinnoo v. Maturbhai (1 929) 
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before they are applied to the payment of any future dividend, but he cannot Paras, 
disturb the distribution of any dividend declared before his debt was proved, TOMW 
by reason of the fact that he has not participated in it. 

704. Final dividend [P.-t. I. A., s. 73; Prov. I. A., s. 64].“~Under the 
Presidency-towns Insolvency Act the final dividend is to be declared when 
th() Official Assignee has realised all the property of the insolvent or so much 
thereof as can, in his opinion^ be realised without needlessly protracting 
the proceedings in insolvency. Under the Provincial Insolvency Act it is 
to be declared when the Receiver has realised all the property of the insol- 
vent or so much thereof as can, in the opinion of the Oourty be realised without 
needlessly protracting the receivership. The Official Assignee has no power 
to declare a final dividend without the leave of the Court. The Receiver, 
however, may declare such dividend without the leave of the Court except in 
Madras where such leave is necessary under the Rules {s). Before declaring 
the final dividend, the Official Assignee or Receiver must give notice in the 
manner prescribed to the persons whose claims to be creditors have been 
notified but not proved thatj if they do not prove their claims to the satis- 
faction of the Court within the time limited by the notice, he will proceed 
to make a final dividend without regard to their claims. After the expira- 
tion of the time so limited, or if the Court on application by any such 
claimant grants him further time for establishing his claim, then on the 
expiration of such further time, the property of the insolvent must be divided, 
under the Presidency-towns Insolvency Act among the creditors who have 
proved their debts, 4ind under the Provincial Insolvency Act among the 
creditors entered in the schedule framed under sec. 33 of that Act, without 
regard to the claims of any other persons. 

705. Notice of final dividend. — Notice of a final dividend must be, 
given not only to the creditors who have themselves notified their claims, 
but also to the creditors whose claims have been notified in the insolvent’s 
schedule (t). The mere fact that a creditor was aware that a final dividend 
was about to be declared is no reason for not giving the notice to him {u) 

The notice must specify the date within which claims have to be proved. A 
notice requiring the creditors to prove their claims as soon as possible ” is 
not a good notice (v). 

706. When declaration of dividend may be set aside.— Where a 
creditor has lodged his proof, but through oversight in the office of the Official 
Assignee his name is not included in the list of creditors and no notice of 
dividend is given to him, the declaration of dividend may be set aside, and 

(a) See Madras Proyinoial Rule XIX. 

(Q Re Sundefji Bhimi (1928) 107 I. C. 

439. (’28) A. S. 105. 

(tt) Venhdianarayana Chatty ▼. Sevugan 
Chetty (1924) 47 Mad. 916, 80 I. C. 


620, (’24) A. M. 769. 

(v) Krishna Chinnoo d: Sons v. Matubhai 
(1929) 53 Bom. 290, 299, 117 
1. C. 440, (’29) A. B. 107. 
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' ' 

Pafas. the creditois who have received dividends may be ordered to repay the 

mm excess of the dividends which have been paid to them over and above the 

amount which they may be entitled to receive in common with the other 
creditors (w). The same course will be adopted if omission to give notice 
to a creditor was due to a mistake on the part of the Official Asrignee, if 
the mistake was which one could be excused (x). If the case is one of gross 
negligence on the ^rt of the Official Assignee, he may be ordered personally 
to pay to the creditor the amount lost to him (y). Where a declaration of 
•dividend is set aside, fresh notices must be given as provided by the Acts. 
Where a declaration is set aside, the Court will allow a creditor whose claim 
was not notified to the Official Assignee to come in and prove, and his name 
may be included in the list of creditors in which case he is entitled to share 
rateably with all other creditors. This proceeds on the ground that where 
a declaration is set aside, there is no valid declaration at all of dividend (z). 

707 . Lapse of time no bar to proof.— The leading case on the 
subject is JReMcMurdo (a). In that case Vaughan Williams, L.J., said : 
“ Now, according to my experience of bankruptcy practice, there 
never has been any doubt as to the right of a creditor, whether 
he is a secured creditor or whether he is an unsecured creditor, to come in 
and prove at any time during the administration, provided only that he does 
not by his proof interfere with the prior distribution of the estate amongst 
the creditors, and subject always, in cases in which he has to come in and 
ask for leave to prove, to any terms which the Court may think it just to 
impose ; and, of course, in every case in which there has been a time limited 
for coming in to prove, although the lapse of that time without proof does 
not prevent the creditor from proving afterwards, subject to the conditions 
which I have mentioned, in every such case he can only come in and prove 
with the leave of the Court. If that is so, leave must be granted upon such 
terms as the Court may think just.” 

708. Dividend not a debt. — ^A dividend is not a debt, and it cannot 
therefore be al^ched under 0. 21, r. 46, of the Code of Civil Procedure, 1908, 
by a garnishee notice (b). 

709. Assignee of dividend. — ^Dividends are to be distributed among 
the creditors who have proved their debts. An assignee of a dividend is 
not such a creditor. He cannot therefore compel the Official Assignee or 
Receiver to pay the dividends to him, but he may claim from the 
assignor the dividends when received, or may apply to the Court to give leave 
to the Official Assignee or Receiver to admit a proof by him in substitution 


(w) Be Bamchandra Oanuji Waiktr 

(1927) 29 Bom. L. R. 1167. 

( x) Krishna Chinnoo do Sons v. MaJtubhai 

(1929) 63 Bom. 290, 117 1. 0. 440, 
(’29) A. B. 107. 

(]/) Be Archibald OUchrisi Peaoe (1921) 
20 C. W. N. 663, 70 I.C. 607, (’21) 
A.O. 771. 

(z) Be Bamchandra Oanuji Walker 

(1927) 29 Bom. L. R. 1167. 


(а) (1902) 2 Ch. 684*. 099; Be Bam- 

Chandra Oanuji Waikar (1927) 
29 Bom. L. R. 1167; Sivasub- 
ramania v. Theethiappa (1924) 
47 Mad. 120, 76 I. C. 672, (’24) 
A. M. 103; Bobu Lai Sahu v. 
Krishna Prasad (1926) 4 Pat. 128, 
86 I. C. 643, (’25) A. P. 438. 

(б) Prout V. Gregory (1889) 24 Q. B. D. 

281. 
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for that of his assignor (c). The Official Assignee or Receiver, however, Paras, 
is entitled to retain the dividends against the assignee to satisfy costs which 709«714 
the assignor has been ordered to pay to him (nf). 

710. Reduction of proof. — A creditor whose proof is reduced after 
he has received dividends on the footing of his original proof is not entitled 
tOb participate in any future dividends in respect of his reduced proof without 
giving credit for the overpayment in respect of his original proof. This 
proceeds on the well known principle of equity that a beneficiary who has 
been overpaid is not entitled to receive any further payments out of the 
common fund until the payments to the other beneficiaries are levelled 
up to the amount received by the overpaid beneficiary (c). The creditor, 
however, is entitled to retain the dividends already received, the reduction 
affecting only the right to receive future dividends (/). 

711. Dividend payable to the estate of a deceased person.— 

Where the debt due to a deceased Hindu is proved by his widow, she is 
entitled to be paid the dividends though no representation has been taken 
out by her to the estate of the deceased. The provisions of sec. 214 of the 
Indian Succession Act, 1925, do not apply to such a case ( 9 ). 

712. Joint and separate dividends [F.-t. I. A., s. 70].— Where one 
partner in a firm is adjudged insolvent, a creditor to whom the insolvent 
is indebted jointly with the other partners in the firm or any of them is not 
entitled to receive any dividend out of the separate property of the insolvent 
until all the separate creditors have received the full amount of their 
respective debts. 

There is no such section in the Provincial Insolvency Act, but the same 
principle will apply. 

713. No suit for dividend [P.-t. L A., s. 74 ; Prov. I. A., s. 65].— 

No suit lies against the Official Assignee or Receiver for a dividend, but if he 
refuses to pay any dividend the Court may order him to pay it, and also 
to pay out of his own money interest thereon for the time that it is withheld 
and the costs of the application. 

714. Management by and allowance to insolvent [F.-t. I. A.. 

S. 75 ; Prov. I. A., S. 66].— The Official Assignee may ap|)oint the insolvent 
himself to superintend the management of the property of the insolvent 
or to carry on the trade (if any) of the insolvent for the benefit of the creditors, 
and in any other respect to aid in administering the property on such terms 
as the Official Assignee may direct. This power is given under the Provincial 
Insolvency Act to the Court. Under both the Acts the Court may, from time 


{c) Me Frost {im) 2 Q.B, 50, 

(d) Re Matfne {1901) 2 K,B, S99. 

(£) Me Searle (1924) 2 Ch. 325. 

if) Ex parte Harper (1882) 21 Ch. D. 


637. 

(7) Omayaeki v. Rama Chandra lyyar 
(1926) 49 Mad. 962, 97 l.C. 411, 
(’26) A.M. 899. 
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Paras* ^ allowance as it thinks just to the insolvent out of his 

714i«716 property for the support of himself and his family, or in consideration of 
his services if he is engaged in winding up his estate, but any such 
allowance may at any time be Varied or determined by the Court. 

715. Right of insolvent to surplus [P.-t. I. A., s. 76 ; Frov. I. A., 

S. 67]. — The insolvent is entitled to any surplus remaining after payment 
in full of his creditors, with interest, as provided by the Acts and of the 
expenses of the proceedings taken thereunder. 

Assignment of surplus. — The insolvent may assign the surplus or dispose 
of it by will to any person even before it is known whether there will be a 
surplus. Such an assignment is valid against the Official Assignee or 
Receiver in a second bankruptcy (A). This, however, does not entitle 
either the insolvent or his assignee to interfere in the administration of the 
estate (i). 

Surplus after distribiUion under composition. — Where the creditors 
agree to a composition upon the terms that the estate of the insolvent should 
be transferred to a third person, and that such person should guarantee 
payment of the composition, and the transfer is made and the guarantee 
given, and the order of adjudication is annulled, the surplus after payment 
in full to the creditors belongs not to the transferee, but to the insolvent (jf). 

715A. Attachment of surplus.— The surplus in the hands of the 
Official Assignee or Receiver may, it seems, be attached in execution of a 
decree against the insolvent (A;). 

716. Estate administered in two countries.— A creditor who 
receives any part of the property of the insolvent which is situate in a 
foreign country will not be allowed to prove under an insolvency in British 
India, unless he brings into the common fund what has been received by him. 
Thus where an insolvent possesses properties, some situate in this country 
and some situate outside it, and there has been a petition for adjudication 
in this country followed by proceedings in insolvency outside British India, 
and a foreign Court takes possession of the foreign property and employs 
it in paying the foreign creditors a dividend, such creditors cannot afterwards 
prove under the adjudication in British India, except on the condition of 
first accounting for what they have received in the foreign bankruptcy. To 
hold otherwise would be to allow double proof in respect of the same 
estate (I). If, however, the creditor has recovered property under the 

(h) Bird v. Philtopp (1900) 1 Ch. 822 ; {1) Banco Dc Portugal v. Waddell (1880) 

Bamclkandra v. Nipunge (1923) 5 App. Gas. 161 ; Wilson 

25 Bom. L. R. 499. 73 I.C. 379, '(1872)L.R. 7 Ch.App. 490;i8feZifcr»grfif 

(’24) A. B. 49. y. 2)avte«(1814) 2 Dow. 230,249, 

(i) Ex pane Sheffield (1879) 10 Cb. D. 3 E. R. 848, 854; Yokohama 

434. Specie Bank, Ltd. y, S, Curlender 

(j) Subbaraya y. Vythilinga (1893) 16 <k Co. (1926) 43 Cal. L. J. 436, 96 

Mad. 85. 1. G. 459, (’26) A.G. 898. 

(ifc) Be Pnor (1921) 3 K.B. 333. 
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judgment of a foreign Court delivered with knowledge of inBolvenoy in Paraa. 
British India, the Official Assignee cannot by a suit in this country compel 716-72D 
him to refund the value of the property thus recovered (o). 

717. Insolvency Buies as to dividends.— As to Rules under the 
Presidency-towns Insolvency Act, see Calcutta Rules 129-131, Madras 
Rules 86-98, Bombay Rules 122-124, and Rangoon Rules 195-198A. As to 
Rules under the Provincial Insolvency Act, see Calcutta Rule 29, Madras 
Rule XIX, Bombay Rules XXI-XXII, and Allahabad Rule 33. 

718. Unclaimed dividends [F.-t. I. A., ss. 122, 123].— Where 
the Official Assignee has under his control any dividend which has remained 
unpaid for fifteen years from the date of declaration or such less period as may 
be prescribed, he must pay the same to the account and credit of the (Govern- 
ment of India, unless the Court otherwise directs. Any person claiming to be 
entitled to any moneys so paid may apply to the Court for an order for 
payment to him of the same. 

719. Insolvency Rules as to unclaimed dividends.— As to 
Rules under the Presidency-towns Insolvency Act, see Calcutta Rules 
174-176 ; Madras Rules 96-98, 139, 144 ; Bombay Rule 178 ; Rangoon Rules 
206-209. 


720. Committee of inspection [F.-t. I. A., ss. 88, 89 ; Frov. 
LA., s. 67A] . — Under the Presidency-towns Insolvency Act the Court may, 
if it so thinks fit, authorize the creditors who have proved to appoint from 
among the creditors or holders of general proxies or general {)owers-of- 
attorney from such creditors a committee of inspection for the purpose of 
superintending the administration of the insolvent’s property by the Official 
Assigneis ; provided that a creditor, who is appointed a member of a 
committee of inspection, shall not be qualified to act until he has proved. 
The committee will have such powers of control over the proceedings of 
the Official Assignee as may be piescribed. 

Under the Provincial Insolvency Act also the Court may appoint a 
committee of inspection. The committee is to be ap{)ointed from among 
creditors who have proved or persons holding general powers-of-attorney 
from such creditors. This provision was added into the Provincial Insol- 
vency Act by Act 39 of 1926. 


Rules relating to committees of inspection , — As to rules under the 
Presidency-towns Insolvency Act, see Calcutta Rules 179-196, Madras 
Rules 56-58, Bombay Rules 184-186, and Rangoon Rule 222. 


(o) See CockreU v, Dickens (1840) 2 
M.I.A. 353, 18 E. R. 334; Yoko- 
hama Specie Bank, Ltd, v. 8, 
Curlender dk Co, (1026) 43 C!al. 


L. J. 436, 06 I. C. 460, (’26) 
A. G. 808. As to foreign judg- 
ments, see C.P.C., 1008, s. 13. 
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m.-PENALTIES. 

721. Ensflish law. — Bankruptcy proceedings under the earlier 
bankruptcy laws were in the nature of criminal proceedings. By two statutes 
passed in the reign of Queen Anne (p), a bankrupt who did not surrender 
himself to the commissioners or did not make a full discovery of his property 
or did not deliver his goods, efiects and estate to them, washable to the 
penalty of death “ as a f^on without the benefit of clergy By the 
statute 6 Qeo. 4, c. 16, it was provided that if the bankrupt failed to surrender 
himself or to disclose or deliver his property, he should be deemed guilty 
of felony and should be liable to transportation for life or for a term not 
less than seven years, or to imprisonment with or without hard labour for 
any term not exceeding seven years. By the Bankruptcy Act, 1849, certain 
ofiences, namely, falsification of books (g), obtaining goods on credit on the 
eve of bankruptcy under the false pretence of carr 3 nng on business in the 
ordinary course of trade (r), and giving false evidence in his examination (a), 
were made misdemeanours punishable by imprisonment, but the two ofiences 
mentioned above, namely, failure on the part of the bankrupt to surrender 
himself and failure to deliver his property, continued to be treated as felony. 
By the same Act the Bankruptcy Court was empowered to direct the assignees 
to institute, and, on their failing to do so, the official assignee to institute, 
a prosecution for the ofience with which the bankrupt was charged (C* 
If the bankrupt was found guilty, further protection from arrest was refused, 
and the certificate of conformity (corresponding to discharge under the 
modern law) was either refused or suspended (u). By the Bankruptcy Act, 
1861, sec. 159, power .was given to the Bankruptcy Court to try the ofiences 
which were misdemeanours or to direct the bankrupt to be indicted and 
prosecuted in one of the ordinary Courts of criminal justice. 

By the Bankruptcy Act, 1869, the Court of Bankruptcy was divested 
of the power to try a bankrupt for any bankruptcy ofience, and such ofiences 
were to be tried by the Ordinary criminal Courts. At the same time 
provisions relating to the punishment of fraudulent debtors were transferred 
to a new Act known as the Debtors Act, 1869, which provided for the 
punishment of fraudulent debtors. The penal provisions of the Debtors 
Act were extended in certain respects by sec. 163 of the Bankruptcy Act, 
1883. Power was also given to the .Bankruptcy Court by sec. 165 of that 
Act to commit a bankrupt for trial. Sec. 11 of the Debtors Act which con- 
tained the penal provisions was amended by the Bankruptcy and Deeds of 
Arrangement Act, 1913. The section as amended was reproduced in the 
Bankruptcy Act, 1914, sec. 154. All bankruptcy ofiences under the present 
English law are misdemeanours (v) except one which is a felony. That 

(p) 4 Ann. c. 17, 8. 1 ;5 Ann. c. 22, 8. 1. 

(q) B.A 1840, 8. 262. 

(r) B.A. 1849, 8. 253. 

(s) B.A. 1849. 8. 254. 


(0 B.A. 1849, 8. 255. 

(u) BA. 1849, 8. 256. 

(v) B.A. 1014, 88. 154-158. 
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offence consists in quitting or attempting to quit England with property to 
the amount of twenty pounds or upwards (w). 

722. Insolvency offences under the Indian law.— The offences 
which an insolvent may commit fall into two classes, namely, — 

1. Offences which can only be committed by an insolvent. These 

offences are punishable under the Insolvency Acts. They 
may be sub-divided into — 

(a) offences by any person who is adjudged insolvent, whether 
he has obtained his discharge or not, referred to in sec. 103 
of the Presidency-towns Insolvency Act and in sec. 69 of the 
Provincial Insolvency Act ; 

(b) offences by an undischarged insolvent referred to in 
sec. 102 of the Presidency-towns Insolvency Act and in sec. 
72 of the Provincial Insolvency Act. 

2. Offences which can be committed by an insolvent or any other 
person. These offences are specified in secs. 421 to 424 of the Indian Penal 
Code. 

723. 1 (a) Offences which can be committed by any person 
who is adjudged insolvent [F.-t.I. A., s. 103 ; Frov. I. A., s. 69].— 

These offences are enumerated in sec. 103 of the Presidency-towns Insolvency 
Act and in sec. 69 of the Provincial Insolvency Act. There is one offence 
referred to in sec. 69 (a) of the Provincial Insolvency Act, namely, wilfully 
failing to perform the duties imposed on the insolvent by that Act, which 
is not mentioned in sec. 103 of the Presidency-towns Insolvency 
Act. The reason is that the same offence, as will be presently seen, is 
dealt with in the Presidency-towns Insolvency Act in another part of 
that Act. 

A person who is adjudged insolvent is guilty of an offence in each of the 
following cases : — 

(1) llhefratidulently with intent to conceal the state of his affairs or to 
defeat the objects of the Acts, — 

(i) has destroyed or otherwise wilfully prevented or purposely 
withheld the production of any books, paper or writing 
relating to such of his affairs as are subject to investigation 
under the Acts, or 

(ii) has kept or caused to be kept false books, or 

(iii) has made false entries in, or withheld entries from, or wilfully 
altered or falsified, any book, paper or writing relating to such 
of his affairs as are subject to investigation under the Acts, or 


Paraik 

721^723 


(ti7) B.A. 1914, 8. 159. 
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Paras. 

723^725 


(2) If he fratididenily wUh imUM to diminish the sum to be divided 
among his cieditois or to give an undue preference to any of the 
said creditors, 

(i) has discharged or concealed any debt due to or from him, or 

(ii) has made away with, charged, mortgaged or concealed any 
part of his property of any kind whatsoever. 

If the insolvent commits any of the above offences he is liable to be 
punished, under the Presidency-towns Insolvency Act with imprisonment for 
a term which may extend to two years, and under the Provincial Insolvency 
Act with imprisonment for a term which may extend to one year. 


724. Failure to perform duties imposed upon insolyent.—As 
already seen, there are certain duties imposed upon the insolvent by both 
the Acts. Under the Presidency-towns Insolvency Act .these duties are 
prescribed by sec. 33. Under that section failure to perform any of those 
duties is a contempt of Court and the insolvent is punishable with impri- 
sonment for contempt. Chartered High Courts alone have the power to 
commit for contempt ; other Courts have no such power. The Court of the 
Judicial Commissioner of Sind is not a Chartered High Court, but express 
power to commit for contempt is given to that Court by sec. 90 (8) of the 
Presidency-towns Insolvency Act. 

The duties to be performed by an insolvent under the Provincial 
Insolvency Act are laid down in sec. 22 of that Act. The insolvent is also 
under a duty to deliver all his property to the Receiver. The Courts exer- 
cising jurisdiction under the Provincial Insolvency Act having no power 
to commit for contempt, failure to perform those duties is included as an 
offence in sec. 69 of the Act. Under sub-sec. (a) of that section if 
the insolvent fails to perform the duties imposed on him by sec. 22 or to 
deliver possession of any part of his property which is divisible among his 
creditors (x), he is liable to i^e punishment prescribed by sec. 69. One of 
the duties laid upon the insolvent by sec. 22 is to give an inventory of his 
property. If he wilfuUy fails to disclose any item of his property, it is an 
offence under sec. 69, but failure to disclose arising from negligence or 
mistake is not an offence (y). 


725. Withholding or preventing production of books or docu- 
ments. — A debtor cannot be convicted of the offence of withholding books 
or documents unless it is proved that the books exist (z). Where the books 
exist, but the debtor refrains from delivering them to the Official Assignee or 
Receiver with intent to conceal the state of his affairs, the offence is complete 


{x) See ProY. 1. A, s. 28. 

\y) See Karim Bahhah y. Mim Lai 
(1885) 7 All. 295, and Sukril 
Narain Lai y. Raghunath Sakai 
(1885) 7 All. 445, both oases 


under the InsolYenoy Chapter of 
the Code of CiYil Procedure, 1882. 
(s) J, M, Lucas Y. Official Assignee of 
Bengal (1919) 24 C.W.N. 418, 
56 1. C. 577. 
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even if the Official Assignee or Receiver subsequently comes into possession 
thereof, e.j., after a search in the debtor’s house (a). Removing a book or a 72S-T29 

document is a mode of “ preventing ” its production within the meaning of 
the section (b). 


726. Omission to make entries. — Where a business is carried on 
in partnership, and one of the partners is charged with the ofEence of 
fraudulently omitting to make entries in the books, it must be proved 
that the offence was committed by the partner charged with the offence (c). 

727. Giving undue preference.—Merely giving undue prefer- 
ence is not an offence. To constitute it an offence it must be shown that 
it was done fraudulently with intent to diminish the sum to be divided 
amongst the other creditors (d). 


728. Fraudulently making away with property.— Where an 
insolvent takes the Official Assignee or Receiver to the place where bis goods 
are stored, and |)oints out the goods to him, and the goods subsequently 
disappear, the presumption is that the insolvent has made away with the goods 
and he is liable to be convicted unless he gives a satisfactory explanation (e). 

729. Burden of proof.— The offences enumerated above fall under 
two heads. The feature common to the offences under the first head (para. 
723) is that the act must have been done fraudulently with intent to conceal 
the state of the debtor’s affairs or to defeat the objects of the Act, namely, the 
realization of the debtor’s estate and its distribution amongst the creditors, 
This does not necessarily involve an intent to defraud the creditors, for a 
debtor may conceal the state of his affairs ; without any such intent, being 
actuated solely by a desire not to make his affairs known to others. Again the 
debtor may intend to defeat the objects of the Act so far as it may affect him 
personally without any intention to deal unfairly with his creditors. The 
feature common to the offences under the second head (para. 723) is that the 
act complained of must have been done fraudulently with intent to diminish 
the sum to be divided among the creditors or to give an undue preference to 
any of the creditors. It will be noticed that the wprds “fraudulently with 
intent to ” occur in both heads. The burden of proof in cases under 
both heads is on the prosecution. In England all that the prosecution 
has to prove is the act or omission complained of, and the onus rests upon the 
debtor to prove that he had no intent to defraud or that he did not mean to 
conceal the state of his affairs or to defeat the law (/). This proceeds on the 


(o) Joseph Perry v. Official Assignee of 
CakvUa (1020) 47 Cal. 254, 269, 
56 I. C. 778. 

(6) (1920) 47 Gal. 254, 56 I. C. 778, 
supra, 

(c) Oauga Prasad v. Madhuri Saran 
(1927) 26 All. L. J. 331, 100 I.C. 


650, (’27) A. A. 352. 

(d) J, M, Lucas V, Official Assignee of 

Bengal (im) 24 C.W.N. 418, 
56 I. C. 577. 

(e) Inihe maUer cf Qasim Ali 4:i 

All. 406, 64 1.C. 37, (’21) A.A. 67 
(/) SeeB.A. 1914, 8. 154. 



502 


LECTURE XL 


Paras, principle that the debtor is in a position to know all facts which go to prove 
729,730 bis innocence and it is therefore for him to prove those facts. This, it is 
submitted, is a sound principle, and it is in accordance with the provisions 
of sec. 106 of the Indian Evidence Act, 1872. That section says that 
when any fact is especially within the knowledge of any person the burden 
of proving that fact is upon him. The same rule, it is submitted, should 
be applied to insolvency offences in India. But it is a matter for the 
Legislature. 

730. When the offence must have been conimitted.--Under 
the Provincial Insolvency Act, the offence may have been committed, 
whether before or after the making of an order of adjudication.” These 
words do not occur in sec. 103 of the Presidency-towns Insolvency Act, 
but the effect is the same ((/). Tbe corresponding English section (sec. 164) 
of the Bankruptcy Act, 1914, is more specific in this respect. Taking the 
offences mentioned in the Indian Acts the position as to the corresponding 
offences in the English Act seems to be this, that the offence of preventing 
the production of books or documents must have been committed after 
the presentation of a bankruptcy petition by or against the debtor (A), 
while the offence of destroying books or documents (i), making false entries 
in books or falsifying books (J), concealing debts due to the debtor (A), and 
fraudulently removing any part of the property to the value of ten pounds 
or upwards (1), must have been committed after the presentation of a 
bankruptcy petition or within twelve months next before such presentation. 
Keeping false books which is an offence under the Indian Acts is not 
specifically mentioned in the English Act. 

The pena lty sections in both the Indian Acts are based on secs. 11 and 
13 of the Debtors Act, 1869. That Act prescribed certain time limits. Those 
time limits have not been reproduced in the Indian Acts, probably because the 
Indian Legislature thought ^t it was best to leave it to the Court itself 
in each case to determine such limit. But though no time limit has been 
specified, it has been provided, as regards the offence of destrojdng or 
withholding documents and the offence of making false entries and with- 
holding entries, that they should ** relate to sucA of the affairs of the 
debtor as are subject to investigation under the Act”, thereby indicating the 
limits beyond which the Court cannot go (m). Similar words also occur 
in some parts of sec. 154 of the Bankruptcy Act, 1914. 


(g) Joseph Perry v. Offcial Assignee of 
CahuUa (1920) 47 Cal. 254, 259, 
56 I. C. 778. 

{h) B.A. 1914, 8. 154 [(!)] (8). 

(i) B.A. 1914,8.154[(1)] (9). 

(j) B.A. 1914, 8. 164 [(!)] (8) and (9). 


(k) B.A. 1914, 8. 154 [(!)] (4). 

(l) B.A. 1914, 8. 154 [(!)] (5). 

(m) Oanga Prasad v. Madhuri Saran 
(1927) 25 All. L. J. 331, 100 LG. 
550, (*27) A.A. 352. 
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731. Effect of offences on discharge.— Under the Presidency- 
towns Insolvency Act, sec. 39, the Court is absolutely bound to refuse a 
discharge if the insolvent has committed any offence punishable under 
sec. 103 of that Act or under secs. 421 to 424 of the Indian Penal Code. 
There is no such provision in the Provincial Insolvency Act. 

The offences punishable under sec. 103 of the Presidency-towns 
Insolvency Act and sec. 69 of the Provincial Insolvency Act are known 
as “major offences’’ as distinguished from the offences referred to in sec. 39 
(2) of the Presidency- towns Insolvency Act and in sec. 42 (1) of the 
Provincial Insolvency Act, which are known as “ minor offences” (?/)• 
The only penalty for the minor offences is that if any of those offences is 
proved the Court is bound to refuse an immediate unconditional discharge. 

732. Complaint by Court [F.-t. I. A., s. 104 ; Prov. I. A., 

S.70] , — ^Where the Court is satisfied, after such i)reliminary inquiry, if any, as 
it thinks necessary, that there is ground for inquiring into any offence referred 
to in the penalty section and appearing to have been committed by the 
insolvent, the Court may record a finding to that effect and make a complaint 
of the offence in writing, under the Presidency-towns Insolvency Act to a 
Presidency Magistrate or a Magistrate of the first class having jurisdiction, 
and under the Provincial Insolvency Act to a Magistrate of the first class 
having jurisdiction, and such Magistrate must deal with such complaint 
in the manner laid down in the Code of Criminal Procedure, 1898. Under 
the Presidency-towns Insolvency Act, the complaint may be signed by such 
officer of the Court as the Court may appoint in that behalf. Under the 
Provincial Insolvency Act, it must be signed by the Judge. 

733. Changes in the law. — Under the Presidency-towns Insolvency 
Act insolvency offences were tried by the Insolvency Court itself under 
sec. 104 of that Act until the section was amended in its present form by 
sec. 9 of the Insolvency (Amendment) Act, 1926, (Act IX of 1926). 

Under the Provincial Insolvency Act, 1907, also insolvency offences 
were tried by the Insolvency Courts. The Provincial Insolvency Act, 1 920, 
introduced a change on the lines of the Bankruptcy Act, 1861 [para. 721]. By 
sec. 70 of that Act the Insolvency Court was empowered either to try such 
offences itself or to make a complaint to the nearest Magistrate of the first 
class having jurisdiction, in which case the offence was to be tried by the 
Magistrate in the manner prescribed by the Code of Criminal Procedure, 
1898. Sec. 70 of the Act of 1920 consisted of five sub-sections. Sec. 70 
in its present form was substituted for sub-secs.. (1), (2) and (3) by 
sec. 11 (c) of the Insolvency (Amendment) Act, 1926. Sub-secs. (4) and (6) 
were left untouched by an oversight. They were subsequently repealed, 


Paras. 

731-733 


(n) See Re BoUonUep (1893) 10 Morr. 262, 269-270. 
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Paras, when the mistake was discovered, by the Repealing and Amending 
W3, 784 Act, 1927. 

The result is that the practice under both the Acts was brought into 
conformity with the English practice. This was done pursuant to a 
suggestion of the Civil Justice Committee. In its report the Committee 
says (o) : “ As regards the criminal offences created by the Act of 1920, these 
are in substance the same as those created by the Presidency Act of 1909. 
In practice the procedure whereby the insolvency judge takes upon himself 
the duties of a magistrate trying a warrant case, has in the past been highly 
unsatisfactory. The prosecution is in the hands of the Official Assignee or 
of the creditor. It has been laid down that the charge as ultimately framed 
must correspond with the notice originally issued to the insolvent by the 
Court. By the Act of 1920, however, section 70, sub-section 5, the Insolvency 
Court instead of proceeding itself to try the case, as a warrant case tried by 
a magistrate, may make a complaint to the nearest first class magistrate, 
who may deal with the complaint in the ordinary course of criminal justice. 
Powers similar to these should be introduced into the Presidency-towns 
Insolvency Act by an amendment of section 104. We think, moreover, that 
the necessity for notice to the insolvent might well be discarded altogether, 
and that the procedure in such cases might be further assimilated to the 
procedure in England whereby an order for prosecution should be obtained 
from the Bankruptcy Court, without consulting the bankrupt on the subject, 
the bankrupt having plenty of time and opportunity to say what he has to 
say when he is arraigned before the Criminal Court. The simplest form of 
arrangement would seem to be that' the receiver or, if he refuses, a creditor 
should be given power to apply to the Court ex parte for an order of prosecu- 
tion and that thereupon prosecution should be commenced and carried on 
by the Local Government through such officer as it may appoint for the 
purpose. In England it is t^e duty of the Director of Public Prosecutions 
to institute and carry on the" prosecution ; he can abandon it if he thinks 
on investigation that the case cannot be proved ; the insolvent is only 
concerned with the proceedings as any ordinary accused is concerned with 
criminal proceedings against him, namely, to defend them when they have 
been instituted.” 

734. Preliminary inquiry. — Under the section in both the Acts 
as it stood before the amendment it was incumbent upon the Court to give 
notice to the insolvent to show cause why a charge or charges should not 
be framed against him. No such notice is necessary under the amended 
sectiop, and the Court may make the order ex parte. All that is required 
is that the Court should be satisfied that there is ground for inquiring into 
an offence referred to in the penalty section and appearing to have been 


(o) Givi) Justice Committee’s Report, p. 233. 
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oonunitted by the insolvent. The Court is not bound to make any preli* 
minary inquiry. If it decides to make one, it may make such inquiry as 
it thinks necessary in order to satisfy itself that there is ground for inquiring 
into the offence or offences. The Court may satisfy itself in any way it 
thinks proper on the facts of each particular case as to the propriety of 
ordering prosecution (p). For this purpose it may take into consideration 
the report of the Official Assignee or of the Receiver {q)^ but the report 
cannot be treated as evidence of the facts stated therein (r). An applica* 
tion under these sections may be made by the Official Assignee or Receiver, 
and, if he refuses, by a creditor. The Presidency- towns Insolvency Act 
imposes a duty upon the Official Assignee to take such part and give such 
assistance in relation to the prosecution of any fraudulent insolvent as the 
Court may direct or as may be prescribed (s). There is no such statutory 
duty imposed upon the Receiver under the Provincial Insolvency Act. 

735. At what stage preliminary inquiry to be held.-~An order 
for prosecution need not be deferred until the hearing of the application 
for discharge, and the Court may hold a preliminary inquiry at any time after 
adjudication. As a general rule the inquiry is not held until the application 
for discharge is heard except in very clear cases (u). In England an order 
for prosecution is to be made only if it appears to the Court that there is a 
reasonable probability that the debtor will be convicted, and that the 
circumstances are such as to render a prosecution desirable (o). 


736. Commitment to High Court SeBsions.~-Under sec. 104 of 
the Presidency-towns Insolvency Act, read with sec. 264 of the Code of 
Criminal Procedure, 1898, a commitment to the High Court Sessions for an 
offence referred to in sec. 103 of the Insolvency Act is illegal, such a case 
being a warrant case punishable with rigorous imprisonment for not more 
than two years {w). 

737. Kb) Offence by undischarged insolvent [F-t.I.A., 
s. 102 ; Frov- 1. A., s. 72]- — Under both the Acts an undischarged insolvent 
obtaining credit to the extent of fifty rupees or upwards from any person 
without informing such person that he is an undischarged insolvent shall, 
on conviction by a Magistrate, be punishable with imprisonment for a term 
which may extend to six months, or with fine, or with both. 


(p) Jewraj Khariwdl v. Dayal Chand 
Jahury (1928) 65 Cal. 783, 111 
I. C. 372, (*28) A. C. 211. 

(g) Jewraj Khariwal v. Dayal Chand 
Jahury (1928) 56 Cal. 783, 791, 
111 I.C. 372, (*28) A.C. 211; 
Monmohon Roy v. HemaiAa 
Kumar Maokerjee (1916) 23 Gal. 
L. J. 553, 34 I.C. 777. 
f) Ahdvl Khader Sahib y. Official 
Asoiqnec of Madras (1913) 25 


Mad. L. J. 320, 20 I.C. 482. 

(s) P.-t. 1. A., 8. 79 (2) (0). 

(u) See the observations of Jenkins, 

C. J.. in J. M, Lucas v. Official 
Assignee of Bengal (1919) 24 

C.W.N. 418, 424, 56 I.C. 677. 

(v) B.A. 1914, B. 161. 

{w) Emperor v. Oirish Chandra Kundu 
(1929) 56 Cal. 785, 120 I. C. 813, 
(*29) A. G. 777. 


Para*. 
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Paras. Under the Prtmncial Insolvency Act, where the Court has reason to believe 
737*739 that an undischarged insolvent has committed the offence of obtaining false 
credit, the Court, after making any preliminary inquiry that may be necessary, 
may send the case for trial to the nearest Magistrate of the first class, and 
may send the accused in custody or take sufficient security for his appearance 
before such Magistrate ; and may bind over any person to appear and give 
evidence on such trial. 


738. Undischarged insolvent obtaining credit.— The obligation 
imposed by the section on an undischarged bankrupt to disclose his posi- 
tion to the person from whom he seeks credit is absolute. It is no defence 
that he took steps to have such information conveyed, or that he had reasona- 
ble grounds to believe that it had been conveyed, if in fact it had not. Thus 
if an undischarged insolvent buys goods on credit through an agent, and 
the agent does not inform the seller that he is purchasing the goods for an 
undischarged insolvent, the insolvent is liable to conviction even if he had 
instructed the agent to convey the information to the seller. The object 
of the section is to protect the person from whom the insolvent seeks to 
obtain credit. That person is not protected unless disclosure is made to 
him of the fact that the person obtaining credit is an undischarged insolvent. 
If the insolvent took steps to give the information and had reasons to believe 
that the information was conveyed, that matter may be taken into account 
in assessing the punishment to be imposed, but it has no bearing on the ques- 
tion whether or not the offence has been committed (x). An intent to defraud 
is not a material ingredient of the offence created by the section (y). Nor is it 
necessary that there should be a stipulation to grant credit in the contract 
between the parties ; it is sufficient if a credit in fact is obtained {z). If the 
insolvent sends an order for goods of a less value than Rs. 60, but goods 
of a value of Ks. 50 or upwards are sent to him and he receives and heeps 
the goods, he is guilty of the offence though the order was for less {a). 

739. Jurisdiction 'bf Magistrates.— An undischarged insolvent 
who is adjudged insolvent under the Provincial Insolvency Act cannot be 
proceeded against for the offence of obtaining credit under sec. 102 of the 
Presidency-towns Insolvency Act, Thus where a person who was adjudged 
insolvent by the District Court of Hooghly bought goods on credit without 
informing the seller that he was an undischarged insolvent, it was held that 
he could not be tried by a Presidency Magistrate of Calcutta. The reason 
is that the word insolvent ” in sec. 102 of the Presidency-towns Insolvency 
Act means a person adjudged insolvent under that Act (6). Moreover, 


(x) Rex V. Duke of Leinster (1924) 1 

K. B. 311. 

(y) The Queen v. Dyson (1894) 2 Q.B. 

176. 

( z) Queen v. Peters (1886) 16 Q.B.D. 636. 


(a) Reg,v.Juby{m7)55L,l!.7SS. 

(b) Ashutosh Qanguli v. Watson (1926) 

63 Cal. 929, 98 I. C. 116, (’27) 
A. C. 149. 
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tlie penalty prescribed by tbe two Acts is different, the maximum penalty 
under the Fresidenoy-towns Insolvency Act being imprisonment for a term 
which may extend to two years and that under the Provincial Insolvency 
Act being imprisonment for a term which may extend to one year. 

Complaint by private person under Provincial Insolvency Act.—k Magis- 
tnfte has no jurisdiction in cases under the Provincial Insolvency Act to 
try the offence of obtaining credit unless the case is sent to him for trial by 
the Insolvency Court. He cannot try the case on a complaint made by a 
private individual, not even if such individual be the injured person. If 
he does so, and the insolvent is convicted, the conviction and sentence must 
be set aside (c). 

740. 2 Offences which can be committed by the insolvent 
or others* — There are certain offences which may be committed not only 
by a debtor who is adjudged insolvent, but also by any other person. These 
offences are defined in secs. 421 to 424 of the Indian Penal Code (cl). 
Sec. 421 deals with fraudulent removal, concealment or transfer of 
property by a person, without adequate consideration, with intent to 
prevent the distribution thereof according to law among his creditors. 
Sec. 422 deals with the case of a person who fraudulently prevents any debt 
due to himself or to any other person from being made available according 
to law for payment of his debts or the debts of such other person. Sec. 423 
relates to instruments of transfer containing false statements relating to tbe 
consideration for the transfer or relating to tbe person for whose use it is 
really intended to operate. Sec. 424 relates to the offence of dishonestly 
releasing any demand or claim to which a person is entitled. 

741. Offences which can be committed by any person other 
than the bankrupt. — Under the English law there are two bankruptcy 
offences which by their very nature could only be committed by a person 
other than the bankrupt. They are specified in sec. 154 (3) and sec. 160 
of the Bankruptcy Act, 1914. Sec. 154 (3) provides for the case of a 
person who receives in pawn or pledge or otherwise property which has been 
pledged or disposed of by the insolvent, knowing that such property was 
obtained by the insolvent on credit by fraud. Sec. 160 provides for the 
case of a creditor or any person claiming to be a creditor in a bankruptcy 
proceeding making any false claim or any proof, declaration or statement of 
account, which is untrue in any material particular. 

742. Criminal liability after discharge or composition 
[P.-t. I. A., S. 106 ; Prov. I. A., S. 71 ].— An order of discharge releases 


(e) A»huto$h Oanguli v. Watton (1920) A. C. 140. 

53 Cal. 929, 98 I. C. 116, (’27) (cl) See P.-t. I. A ,s. 39(1). 


Psm. 

739^.742 
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Pan. 742 the insolvent from civt/ liability to the extent mentioned in the Acts (d). 

So too does the H^pproval of a compontion or scheme of arrangement by 
the Court (e). It does not, however, release the insolvent from criminal 
liability for insolvency offences. Under the Presidency-towns Insolvency 
Act, he remains liable for the offences mentioned in secs. 102 and 103 of the 
Act. Under the Provincial Insolvency Act, he is liable for die 
offences mentioned in sec. 69 of that Act, but not for the offence mentioned 
in sec. 72 of obtaining credit without disclosing that he is an undischarged 
insolvent. 

(<2) P.-t. I. A., B. 45 ; Prov. I. A., a. 44. | (e) P.-t. I. A., b. 30 ; Prov. I. A., b. 30. 
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IV. SMALL INSOLVENCIES. 

743. Summary administration in small insolvencies [P.-t. 1. A., 
S. 106 ; Prov. I. A., S. 74.] —Where the property of an insolvent is not 
likely to exceed in value, under the Presidency-towns Insolvency Act, 
Bs. 3,000 or such other less amount as may be prescribed, and under the 
Provincial Act, Rs. 600, the Court may make an order that the insolvent’s 
estate be administered in a summary manner. 

Upon such order being made — 

(7) in cases governed by the Presidency-towns Insolvency Act, the 
provisions of that Act will apply subject to tlio following modifica- 
tions, namely : — (i) no appeal will lie from any order of the Court 
except by leave of the Court ; (ii) no examination of the insolvent 
shall be held except on the application of a creditor or the 
Official Assignee ; (iii) the estate must, where practicable, be 
distributed in a single dividend ; and (iv) such other modifications 
as may be prescribed with the view of saving expense and 
simplifying procedure : provided that nothing herein contained 
shall permit the modification of the provisions of the Act relating 
to the discharge of the insolvent. The Court may at any time, if 
it thinks fit, revoke an order for the summary administration of 
an insolvent’s estate ; 

(2) in cases governed by the Provincial Insolvency Act, the provisions 
of that Act will apply subject to the following modifications, 
namely: — (i) unless the Court otherwise directs, no notice required 
under that Act should be published in the local official Gazette ; 
(ii) on the admission of a petition by a debtor, the pro|)erty of 
the debtor must vest in the Court as a receiver ; (iii) at the 
hearing of the petition, the Court must inquire into the debts an<l 
assets of the debtor, and determine the same by order in writing, 
and it is not necessary to frame a schedule under the provisions 
of sec. 33 ; (iv) the property of the debtor must be realised with 
all reasonable despatch and thereafter, when practicable, dis- 
tributed in a single dividend ; (v) the debtor must apply for his 
discharge within six months from the date of adjudication ; and 
(vi) such other modifications as may be prescribed with the view 
of saving expense and simplifying procedure : provided that the 
Court naay at any time direct that the ordinary procedure provid- 
ed for in that Act should be followed in regard to the debtor’s 
estate, and thereafter that Act will have effect accordingly. 

Under both Acts before an order is made for summary administra- 
tion the Court must be satisfied by affidavit or otherwise that the 
property of the debtor is not likely to exceed the prescribed amount. 


Para. 743 
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Paras. 

743 , 744 


Under the Presidency-towns Insolvency Act, the Court may make 
an order on a report of the Official Assignee that the property is not 
likely to exceed the prescribed amount. The report id prima fade to be 
acted upon, and the Court ought not, at any rate not without some definite 
reason, to refuse to make the order (/). 

Under the Presidency-towns Insolvency Act if leave to appeal is refused 
by the Insolvency Court, the parties aggrieved thereby may apply to the 
Appellate Court for special leave to appeal, and such leave may be granted if 
a question of principle is involved (g). 

. Under the Provincial Insolvency Act, the Court itself becomes a Receiver 
on the admission of a petition by the debtor. It is therefore improper for 
the Court to appoint any interim Receiver under sec. 20 of the Act (h), 

744. Insolvency rules as to summary administration.— As 

to Rules under the Presidency-towns Insolvency Act, see' Calcutta 
Rules 157-158 ; Madras Rules 99-106 ; Bombay Rules 160-160A ; Rangoon 
Rule 224. As to Rules under the Provincial Insolvency Act, see Calcutta 
Rule 30 ; Madras Rule XXIII ; Bombay Rule XXV ; Allahabad Rule 34. 


(/) He Uomihlow (18^6) 2 Morr. 124. 

(g) Panachand v, Dobson (1923) 25 Bom. 
L. R. 161, 72 I, C. 261, (’23) A.B. 


245. 

( h) Ramariaiha v. Vijayaraghmalu ( 1 927) 
106 I. C. 34, (’27) A.M. 983. 
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V. ADMINISTRATION OF ESTATES OF DECEASED 
INSOLVENT DEBTORS. 

745. Deceased insolvent debtors (P.-t I. A., s. 108).— The Presi-. Para/TC 

dencj-towns Insolvency Act, following the English Bankruptcy Acts (»), 
contains provisions for the administration in insolvency of the estates of 
persons who have died insolvent. There are no such provisions in the 
Provincial Insolvency Act. 

As in the case of ordinary insolvencies a petition by a creditor of the 
deceased debtor is the first step. No petition can be presented by the legal 
representative of the deceased as it may be done under the English Law (j). 

The creditor must be one whose debt would have been sufficient to 
support an insolvency petition against the debtor had he been alive. The 
Court to which the petition may be presented must be one within the limits 
of whose ordinary original civil jurisdiction the debtor resided or carried 
on business for the greater part of the six months immediately prior to his 
death. The petition must be in the prescribed form praying for an order for 
the administration in insolvency of the estate of the deceased debtor. 

Notice of the presentation of the petition must be given to the legal 
representative of the deceased. On this being done and the petitioning 
creditor’s debt being proved, the Court may make the order, unless it is 
satisfied that there is a sufficient probability that the estate will be sufficient 
to pay the debts of the deceased. If cause is shown against making the 
order, the Court may dismiss the petition with or without costs. 

There is one case in which no petition can be presented at all for 
administration, and that is where a suit or other proceeding to administer the 
estate has already been commenced in any Court. In such a case the Court 
in which the proceedings have been instituted has power, on proof that the 
estate is insolvent, to transfer the })roceedings to the Insolvency Court, and 
the latter Court may thereupon make an order for the administration of the 
estate, and the same consequences will follow as under an administration 
order made on a creditor’s petition. It is a condition precedent to making 
the order that the Court shall be judicially satisfied of the insolvency of 
the estate ; mere probability that it is so is not sufficient (A;). The power 
to order a transfer is discretionary, and the Court may refuse to order a 
transfer even if the estate is shown to be insolvent ({). A transfer, however, 
will be made in the absence of any special reasons for retention, as where 
there are questions of legal difficulty necessitating a reference to the Judge 
from time to time or where the proceedings in the case are far advanced, 
judgment has been pronounced, and inquiries already made (m). The 

(0 B.A. 1914, 8. 130. m Raker (1890) 44 Ch. D. 262. 

(j) B.A. 1914, 8. 130 (9). ' ' ' ' 

(k) Re Hay (1916) 2 Ch. 198. (m) Re Kenward (1906) 94 L. T. 277. 

17 
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Paras. reason is that the Bankruptcy Act intended that the administration of the 
74S, 746 estate of a decease insolvent should be carried out in the same way, as 
far as possible as the administration of his estate would be if he were 
alive and bankrupt ” (n). Where a suit for administration of an insolvent 
estate is transferred to the Insolvency Court, the Court may allow the 
costs of the parties to the suit taxed as between attorney and client 'to be 
paid out of the estate as "" testamentary expenses ” within the meaning of 
sec. 109 of the Act (o). It may be observed that even in a suit for 
administration of the estate of a deceased person, where the estate is 
insolvent, the same rules are observed as to the respective rights of secured 
and unsecured creditors and as to the debts and liabilities provable, and 
as to the valuation of annuities and future and contingent liabilities 
respectively, as in insolvency; and all persons claiming to be paid out of 
such estate may come in under the preliminary decree and make their 
claims against it (p). 

746. Vesting of estate and mode of administration (P.-t. I. A., 
S. 109). — Upon an order for the administration being made the estate of 
the deceased vests in the Official Assignee, and he must forthwith proceed 
to realize and distribute it in accordance with the provisions of the Act. 
The estate must be administered according to the provisions relating to 
the administration of the property of an insolvent contained in Part III 
of the Act, so far as they are applicable, except that the claim of the legal 
representative of the deceased debtor to payment of the proper funeral 
and testamentary expenses incurred by him in and about the debtor’s estate 
must be paid in full in priority to all other debts, and except also that the 
surplus must be paid to the legal representative, or dealt with in such manner 
as may be prescribed by the Rules. 

The order which is made by the Insolvency Court in respect of the estate 
of a deceased debtor is^no< an order of adjidication, but an order for the 
administration of his estate in insolvency {q). It is not an insolvency in 
common form, but administration in insolvency. Such being the case all 
the provisions of the Act have not been extended to an administration 
order in insolvency and it is expressly provided by sec. 109 (2) that 
the provisions of Fart III of the Act, which relate to the administration 
of the property of an insolvent, are to apply*, so far as they are 
applicable. This excludes the application of other Parts of the Act such 
as sec. 7 which relates to the power of the Court to decide questions 
of title arising in insolvency (r). It has accordingly been held that 
the Court has no power to decide the question of priority between two 
creditors of the estate under sec. 7, that being the only section under which 

(n) Re Kenward (1906) 94 L. T. 277, (p) See C. P. G., 1908, 0. 20, r. 13 (2). 

278. (q) Haaluek v. Clark (1 899) 1 Q.B. 699. 

(o) Re J. Chapman {1^94) 1 Mans. 413. (r) Re Crowlher (1887) 20 Q.B.D. 38. 
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the question can be tried (s). Tlie provisions also of sec. 36 of the Act 
which relate to the discovery of the insolvent’s property do not apply to 
an administration order (<). [The same was the law in England (u) until 
it was altered by the Bankruptcy Act, 1914 (t;).] So also the provisions of 
sec. 53, which deprive a judgment-creditor of the benefit of the execution 
where the assets are not realised before the date of the order of adjudica- 
tion* do not apply to an administration order (w ) ; nor do the provisions of 
sec. 55 which deal with voluntary transfers nor those of sec. 56 which relate 
to fraudulent preference (x). The doctrine of relation back does not apply 
to an administration order nor do the provisions relating to summary 
administration of small estates (y). But the provisions as to set oS (z) and 
disclaimer of onerous property by the Official Assignee {a) are included in 
Part III of the Act, and they apply to the administration in insolvency of 
the estate of a deceased debtor. 

747. Payment or transfer by legal representative (P.-t. I. A., 

s. 110) .-r-The legal representative cannot after notice of the presentation 
of a petition by a creditor make any payment or transfer any property 
belonging to the estate of the deceased. If he does so, he will have to account 
for it to the Official Assignee. For the protection, however, of persons trho 
might have dealt with the legal representaJtive before the date of the order 
for administration, it is provided by sec. 110 that nothing in any of the 
sections relating to administration orders is to invalidate anything done 
in good faith by the legal representative before the date of the order for 
administration. It is also provided that nothing in any of those sections 
is to invalidate anything done by a District Judge acting under the powers 
conferred on him by sec. 54 of the Administrator-General’s Act, 1913. That 
section enables a District Judge in certain cases to make certain payments 
out of the assets of a deceased person. 


748. Saving of jurisdiction of Administrator-General 
(P.-t. I. A., s. 111). — ^The provisions as to the administration of the 
estate of a deceased debtor in insolvency do not apply to any case in 
which probate or letters of administration to the estate of the deceased 
have been granted to an Administrator-General. 

749. Insolvency Rules as to administration of estates of 
deceased insolvents. — For rules as to administration of estates of deceased 
insolvents see Calcutta Rules 159-165, Madras Rules 107-113, Bombay 
Rules 161-167, Rangoon Rules 225-228. 


(a) D, J, Kclapore v. Pori CommiS’ 
aionera, Rarigoon (1926) 4 Rang, 
167, 97 LC. 224. (’26) A.R. 167 ; 
Somamal v. O^ial Asaignee, 
Madraa (1914) 27 Mad. L. J. 66, 
70, 24 I.C. 239 ; In the maUer of 
the estate of P. A, Mohamad Oanny 
(1927) 6 Rang. 376, 104 1. G. 89, 
(’27) A.R. 284. 

(0 (1927) 6 Rang. 376, 104 I. C. 89, 
(’27) A.R. 284, supra, 

(u) Be HewiU (1886) 16 Q.B.D. 169. 

(v) See B.A., 1914, s. 130 (6). 

(w) Haaluck v. dark (1899) 1 Q.B. 699 ; i 


Re Pram Lai Dhar (1917) 44 Cal. 
1016, 43 I. C. 348. 

(x) Ex parte Official Receiver (1887) 

19 Q.B.D. 92 ; (1927) 6 Rang. 376, 
104 1. 0. 89, (’27) A.R. 284, rupra, 

(y) Under the English law the provi- 

sions relating to summary 
administration of small estates 
apply to an administration order ; 
see B.A., 1914, s. 130(6). 
iz) Waiki'na v. Lindsay (1898) 6 Mans. 
26. 

(a) Re Mdliam (1906) 2 K.B. 68. 


Pant. 

746-749 
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LECTURE XII. 

L-OFnCIAL ASSIGNEE, RECEIVER AND OFFICIAL 
RECEIVER. 

1. Official Assignee — his appointment, remuneration, etc. 

Paras. 750. Appointment and removal of Official Assignee ‘and 
7S0>753 deputy Official Assignee [F.-t.I.A., s. 77 (1)] , — The Chief Justice of 
each of the High Courts of Judicature at Fort William, Madras, Bombay, and 
Rangoon and the Judicial Commissioner of Sind may from time to time 
a|)point substantively or temporarily such person as he thinks fit to the 
office of Official Assignee of insolvents’ estates and such person or persons 
as he thinks fit to the office of deputy Official Assignee for each of the said 
Courts respectively, and may, with the concurrence of a majority of the 
other Judges of the Court, remove the person for the time being holding any 
of the said offices for any cause appearing to the Court sufficient. Every 
Official Assignee is subject to such rules and is reimired to act in such manner 
as may be prescribed. Subject to rules made under sec. 112, the deputy 
Official Assignee is to have all the powers and is to discharge all the duties 
and is to be subject to all the liabilities of the Official Assignee. 

750A* Security to be given by Official Assignee and deputy 
Official Assignee [P.-t. I. A., S. 77 (2)] — Every Official Assignee and 
every deputy Official Assignee is to give such security as may be prescribed 
by the Rules. 

751. Power to administer oath [P.-t. I. A., s. 78].— An Official 
Assignee may, for the purpose of affidavits, verifying proofs, petitions or 
other proceedings in insolvency, administer oaths. 

762. Duties as regards insolvent’s conduct [P.-t. I. A., s. 79].— 

The duties of an Official Assignee have relation to the conduct of the insolvent 
as well as to the administration of his estate. In particular it is his duty 
to investigate the conduct of the insolvent and to report to the Court upon 
any application for discharge, stating whether there is reason to believe that 
the insolvent has committed any act which constitutes an offence under 
the Act or under secs.'' 421 to 424 of the Indian Penal Code in connection 
with his insolvency or which would justify the Court in refusing, suspending 
or qualifying an order for his discharge ; to make such other reports 
concerning the conduct of the insolvent as the Court may direct or as may be 
prescribed ; and to take such part and give such assistance in relation to the 
prosecution of any fraudulent insolvent as the Court may direct or as may 
be prescribed. 

Report as to cotiducL — It would seem that the report of the Official 
Assignee made to the Court under this section is absolutely jirivileged (a), 
and no action for libel would lie against him in respect of statements 
contained in it (h). 

753. Duty to funiish list of creditors [F.-t. I. A., s. 80J.~ 

The Official Assignee must whenever required by any creditor so to do, and 

(a) BottomUy v. Brougham (1908) 1 K. I (6) Burr v. Smith (1909) 2 K. B. 306. 

B. 684. I 
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on payment by the creditor of the prescribed fee, furnish and send to the 
creditor by post a list of the creditors, showing in the list the amount of the 
debt due to each of the creditors. 


754. Remuneration of Official Assignee (s. 81).— The Official 

Assignee is to be j^aid such remuneration as may be ])roscribed by Rules. 
No remuneration whatever beyond what is j)rcscribed by Rules can bo 
received by an Official Assignee as such. 

Ojfficial Assignee's comm iissioH. — The remuneration of the Official Assignee 
or Receiver is in the nature of a commission or percentage on the amount 
realized by him after payment to secured creditors, or on the amount 
distributed in dividends, or partly on the one and partly on the other, as 
may be provided by Rules (c). When property subject to a mortgage is 
^soId free from the mortgage, the Official Assignee or Receiver is not entitled 
to commission on the full i)rice obtained at the sale, but only on the surplus 
after payment of the mortgagee’s claim, as the surplus alone belongs to the 
estate {d). Where secured creditors bring suits for sale on their res|)ecdivt5 
securities against tlm insolvent and the Official /Vssignee, and questions of 
priority arising between them it is arranged that the s(icurities should be 
realized by the Official Assignee, the Official Assignee is not entitled to any 
commission out of moneys payable to the secured creditors, the sale being 
really one outside the bankruptcy though made by the Official Assignee (c). 
The Official Assignee or Receiver must not, under any circumstances 
whatever, make any arrangement for or acce})t from the insolvent, or any 
solicitor, pleader, auctioneer, or any other person that may be em|)loyed 
about any insolvency, any gift, remuneration, or pecuniary or other 
consideration or benefit whatever beyond the remuneration prescribed by 
Rules, nor can he make any arrangement for giving up, or give U]), any 
part of his remuneration, to the insolvent or any solicitor, jdeader or 
other 2 )crson that may be employed about the insol vemiy (/). Jt has been 
held in England that an agreement, whereby in consideration of certain 
creditors consenting to allow a i)crson to act as a trust(»e in a certain 
bankruptcy, the trustee is to allow part of his remuneration, which is to be 
paid out of th(i assets, to be aj)plied in securing to those? creditors a larger 
dividend than the other creditors in that bankruptcy. Is in fraud of the 
bankruptcy laws and is illegal. “ Equality of treatment is destroyed if in 
respect of any services rendered by the trustee he has a f)rivate bargain 
with certain creditors that out of his fees they shall be preferred as to 
the balance unpaid to them out of the estiite in general ” (g). 


Rides as to remuneration of Official Assignee,- For rules fixing the 
remuneration of the Official Assignee see Calcutta Rule 178, Madras 
Rules 154, 156, Bombay Rule 180 and Rangoon Rule 202. 


(c) Under the J. 1. A.. 18I8 ,*h. 

remuneration of the OlTieial Assi^^- 
nee was to bo paid out of the sum 
to bo distributed as dividends. 
{d) Re Official Ansigme's commission 
(1906) 36 CaJ. 990; R. M. M. 
Chettyar Finn v. U Hla Bu 
(iq27) 5 Rang. 623, 106 I. C. 
200, (’28) A. R. 23; Jorapur v. 
Vei.kaie.sh (1925) 27 Bom. L. R. 


1 1 16, 90 I. C. 656, (’25) A. B. 472 ; 
K. /*. S, /^ Lr Firm v. C. A. 
P, C. Firm (1929) 7 Rang. 126, 
117 I. C. 582, (’29) A. R. 168. 

(e) O^icial Assignee of (Jakvtta v. 
Rumratan Das (1927) 54 Ual. 
317, 102 T. C. 539, (’27) A. C. 529. 
(/) Sec B. A. (1914), s. 82 (5). 

\g) Farmers' Mart Limited v. Milne 
(1915) A. C. 106. 


Paras- 
753, 754 
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Paras. 

7SS.7S8 


755. Misfeasance (S. 82). — The Court will call the Official Assignee 
to account for any misfeasance, neglect or omission which may appear in his 
accounts or otherwise, and may require him to make good any loss which 
the estate of the insolvent may have sustained by reason of his misfeasance, 
neglect or omission. 

« 

Omission to pay dividends , — If the Official Assignee distributes the assets 
of the insolvent, after deducting his commission, amongst some of the 
scheduled creditors, though he has notice of the claims of other creditors 
whose claims are neither admitted nor rejected, he is personally liable for 
the amount which they would have received but for his negligence (A). 

756. Name under which to sue or be sued [P.-t. I. A., s. 83] “- 

The Official Assignee may sue and be sued by the name of “ the Official 
Assignee of the property of , an insolvent,” inserting the name of the 
insolvent, and by that name may hold property of every description, make 
contracts, enter into any engagements binding on himself and his successors 
in office, and do all other acta necessary or expedient to be done in the 
execution of his office. 

Liability of Official Assignee for costs , — This section does not relieve the 
Official Assignee from his personal liability to pay any costs which may be 
ordertul to be paid by him, simply by reason of the fact that lie sues by 
his official and not by his individual name (i), 

757. Office vacated by insolvency [P.-t. I. A., s. 84] .—If an 

order of adjudication is made against an Official Assignee, he thereby 
vacates the office of Official Assignee. 

758. Official Assignee to have regard to directions of creditors 

[P.-t. I. A.> S. 85]- — Subject to the directions of the Court, the Official 
Assignee must, in the administration of the projierty of the insolvent and 
in the distribution thereof amongst his creditors, have regard to any resolution 
that may be passed by the creditors at a meeting. The Official Assignee may 
summon meetings of the creditors to ascertain their wishes. It is his duty 
to summon meetings at such times as the creditors by resolution at any 
meeting, or the Court, may direct, or whenever requested in writing to do 
so by one-fourth in value of the creditors who have proved. Although 
the Official Assignee is to have regard to the directions of the creditors, 
he is not justified in entering into litigation or otherwise acting in a manner 
which the Court may properly consider to be vexatious and frivolous and 
wasteful of the property which he has to administer. If he rejects a proof 
unreasonably and improperly, although in rejecting it he acts under the 
directions of the creditors, he will be ordered to pay the costs personally. 
“ He is not justified in so acting merely because a stupid committee of 

(A) Re Archibald Gilchrist Peace (1921) 

26 C. W. N. 653, 70 I. G. 607, 

(’21) A, C. 771. 


(t) Pooley's Trustee in Bankruptcy v. 
Whetham (1885) 28 Ch. D. 38, 41. 


OFFICIAL ASSIGNEES AND RECEIVERS. 


617 


inspection, it may be at his own suggestion, have told him to do so, however Paras, 
honest he may be in the sense that he never meant to do anything for his 758 » 759 
own personal advantage” (j). 

Application by Official Assignee for directions , — The Official Assignee 
may apply to the Court for directions in relation to any particular matter 
arising under the insolvency (jT). The Court, however, is not obliged to give 
directions. Where the circumstances are complicated, the Official Assignee 
ought to deal with the matter himself and ought not to apply to the Court 
to relieve him from the obligation of forming his own judgment in the matter 
placed before him by the Act (k). An application for directions is in sub- 
stitution for a suit ; if the Official Assignee applies for directions, and the 
application is unsuccessful, he is liable to pay costs as in a suit. Where the 
Official Assignee makes any application the success of which is doubtful, 
he ought, before making it, to get from the creditors an indemnity against 
costs if there are no assets out of which they can be paid (1). If, however, 
the application was rendered necessary by the conduct of the insolvent 
himself, the Official Assignee may be allowed c.osts out of the estate (m). 

If the apjMication was rendered necessary by a conflict between various 
groups of creditors, the costs will fall on the group which was in the wrong 
and not on the astate or the Official Assignee (a). It is doubtful whether 
when the Official Assignee applies to the Court for directions in any 
particular matter, the debtor is in any event entitled to appear and be 
heard ; but if notice is given to the debtor, he is entitled to be heard (o). 

759. Discretionary powers of Official Assignee.— Subject to the 
directions of the creditors, the Official Assignee has to use his own discretion 
in the management of the estate and its distribution among the creditors. 

The Court will not interfere with his discretion at the instance of a creditor, 
unless the Official Assignee is doing “ that which is so utterly absurd that 
no reasonable man would so act ” (p). Where the Official Assignee adver- 
tise a property for sale subject to certain conditions, and on the day 
fixed for the sale the conditions were materially changed, the Court set 
aside the sale on the ground that the action of the Official Assignee was 
irregular and the irregularity had caused prejudice to the creditors (</). 

The discretion conferred on the Official Assignee will not justify him in 
taking the law into his own hands. In Re Bryant (/), the landlord of a bank- 
rupt who had absconded from his dwelling house took possession of certain 
pictures in the house and refused to deliver them to the trustee in bank- 


( j) Ex parte Brown (1880) 17 Q.B.D. 488 
(jl) See Ik)inbay Rule 191. 

(Jk) Re Pilling (1906) 2 K. B. 644. 

(l) Ex parte Angerstein (1874) L. R. 

9 Ch. App. 479. 

(m) Re Pilling (1906) 2 K. B. 644. 

(n) Re F, W. Obornc. (1896) 3 Mans. 238. 

(o) Re Webb ds Sons (1887) 4 Morr. 52. 


(p) Ex parte Lloyd (1882) 47 L. T. 64. 
Iq) IHrnvenkatachariar v. Thangayi- 
ammal (1916) 39 Mad. 479, 29 
1. (J. 294 ; Ramabadra Chetly v 
Ratnswami (1923) 44 Mad. 

L. J. 284, 73 I. C. 374, (’23) A. M 
350. 

(r) (1889) 6 Morr. 262. 
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ruptcy unless the latter proved his title or gave him an indemnity against 
any risk of an action for conversion. The trustee gave the indemnity, 
obtained the pictures on the strength of it, and subsequently withdrew it. 
It was held that the landlord was not entitled to any indemnity, but the 
Court ordered the trustee to pay his own costs personally. Cave, J., said : 
“ The pictures and the revolver were in the possession of the bankrupt* and 
being in the possession of the bankrupt, it is monstrous that the landlord 
or any body else should take possession of them and call on the trustee to 

prove his title At the same time I cannot approve of the conduct of 

the trustee in this matter. He had no right to give the undertaking and 
obtain the key on the strength of it, and then withdraw the undertaking 
after obtaining the key. The proper course, if the goods were not given 
up, was to come to the Court. The trustee must not take the law into his 
own hands and he had no right to get possession of the property by such a 
trick as this 

760. Control of Court [P.-t. I. A., s. 87] .—If any Official Assignee 
does not faithfully perform his duties, or if any complaint is made to the 
Court by any creditor in regard thereto, the Court must enquire into the 
matter and take such action thereon as may be deemed expedient. The 
Court may at any time require any Official Assignee to answer any enquiry 
made by it in relation to any insolvency in which he is engaged, and may 
examine him or any other person on oath concerning the insolvency. The 
Court may also direct an investigation to be made of the books and 
vouchers of the Official Assignee. 

761. Accounting to Court [P.-t. I. A., s. 68 (2)].— The Official 

Assignee must account to the Court and pay over all monies and deal 
with all securities in such manner as may be prescribed by the Rules or as 
the Court directs. 

. 762. Insolvency Rules relating to Official Assignees.— For 

Rules relating to Official Assignees, see Calcutta Rules 168-178; 
Madras Rules 114-120, 138-151; Bombay Rules 188-194 and Rangoon 
Rules 200-220. 

2. Receiver— His appointment, remuneration, etc. 

763. Appointment of Receiver [Prov. I. A., s. 56 (1)].— Under 

sec. 28 (2) of the Provincial Insolvency Act, the property of the insolvent 
vests, on the making of an order of adjudication, in the Court or in a 
Receiver appointed by the Court. A Receiver may be appointed at the time 
of the order of adjudication or at any time afterwards. If a Receiver is 
appointed at the time of the order of adjudication, the property vests 
in him. If no Receiver is appointed at the time of the order of adjudica- 
tion, the proiDerty vests in the Court. Vesting is not suspended until 


Paras. 

759.763 
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the actual appointment of a Receiver. A Receiver may be appointed at 
any time after adjudication, even seven years after adjudication (s). What- 
ever may be the date of his appointment, all property acquired by and 
devolving on the insolvent after adjudication vests in him as from the date of 
acquisition or devolution (Q. 

The title of the Receiver under the Provincial Insolvency Act relates 
back to the date of the presentation of the petition on which the order of 
adjudication is made, and all dealings by the insolvent between that date 
and the date of the order of adjudication are void as against the Receiver 
unless they are protected by sec. 55 of the Act (w). 

764. Security to be given by Receiver [Prov. I. A., s. 56 (2) 

(a)]. — Subject tc such conditions as may be prescribed by the Rules, the 
Court may require the Receiver to give such security as it thinks lit duly 
to account for what he shall receive in respect of the pro 2 )erty. 

766. Remuneration of Receiver [Prov. I. A., s. 56 (2) (b)] — 

Subject to such conditions as may be j^rescribed by the Rules, the Court 
may by general or special order fix the amount to be paid as remuneration for 
the services of the Receiver out of the assets of the insolvent. The princi- 
ples set forth in paragraph 754 above as to the remuneration of the OiKcial 
Assignee apply also to the remuneration of the Receiver. 

liemoval of Receiver , — A Receiver may be removed for just cause (v). 

Duties of Receiver.- primary duties of the Receiver are to take the 
necessary steps for the discovery of the insolvent’s property (w;), to realize 
the property and to distribute it amongst the creditors (x). The Receiver 
may also make a report on the conduct of the insolvent (ty). 

766. Negligence or wilful default of Receiver [Prov. I. A., 

6. 66 (4)]. — Where a Receiver fails to submit his accounts at such periods 
and in such form as the Court directs, or fails to pay the balance due from 
him thereon as the Court directs, or occasions loss to the j)ro[)erty by his 
wilful default or gross negligence, the Court may direct his property to be 
attached and sold, and may apply the proceeds to make good any balance 
found to be due from him or any loss so occasioned by him. 

Negligence of Receiver . — It is competent to a third j)erson who is preju- 
diced by any act of the Receiver to bring it to the notice of the Insolvency 
Court, and the Court has power to inquire into the conduct of the Receiver, 


{s) Horo Mohun v. Mohan Das 

(1924) .39 Cal. L. J. 432, 83 1. C. 
360, (’24) A. G. 849. 

{t) Kola Chand Banerjee v. Jagannath 
Marwari (1927) 54 I. A. 190, 64 
Cal. 695, 101 I. C. 442, (’27) 
A. PC. 108. 

(u) Prov. I. A., 8. 28 (7); Sheonath 
Singh v. Munshi Bam (1920) 42 


All. 433, 65 1. 0. 941; Tulsi Bam 
V. Mohatmd Arif (1928) 109 I. C. 
373, (’28) A. L. 738. 

(t*) See OJJicial Assignee, Tanjore v. 
Natraja Sastrial (1923) 46 Mad. 
405, 72 I. C. 225, (’23) A. M. 366. 
{w) Prov. 1. A., 8. 59A. 

{x) Prov. 1. A,, 88. 69, 62-67. 

(y) See Prov. 1. A., 8. 38 (4), 8. 42 (2). 


Paras. 

763-766 



620 


LECTURE XII. 


Panu. ^ luake such order as it thinks just. Thus where a uiortgagee who 

768-769 had obtained a decree for sale purchased the mortgaged property in execu- 
tion, and the mortgagor afterwards became insolvent, and the Receiver 
advertised the sale of that and other properties, it'^as held that it was the 
duty of the Insolvency Court, on complaint being made by the mortgagee, to 
inquire into the matter, and if the facts alleged by the mortgagee were fogiind 
to be correct, to make an order excluding that property from the sale ( 2 ;). 

If goods alleged to belong to the insolvent, but which really belong to 
another person, are seized by the Receiver at the instance of a creditor, and 
are subsequently returned to the true owner, it is the creditor, and not 
the Receiver, who is liable for damages for wrongful seizure and for deterio- 
ration of the goods (a). 

767 . Insolvency Rules relating to Receiver.—For rules relating 
to Receivers, see Calcutta Rules 12-16 ; Madras Rules XI-XVI, XVIII ; 
Bombay Rules XII-XX and Allahabad Rules 12-19. 

3. Official Receiver— ‘His appointment, remuneration, etc. 

768. Appointment of Official Receiver [Prov. I. A., s. 57].— The 

Local Government may aj^point Official Receivers to be Receivers under the 
Provincial Insolvency Act within such local limits as it may prescribe. In 
the absence of any exceptional reasons such as personal disqualiheations 
affecting the Official Receiver he alone should be appointed Receiver (/>). 

769. Sale by Official Receiver. — The power to hear insolvency 
petitions was one of the powers which could be delegated to the Official 
Receiver under sec. 62 of the Provincial Insolvency Act, 1907, and 
under sec. 80 of the Provincial Insolvency Act, 1920, biifore it was 
amended. Where such power was delegated to the Official Receiver, 
the insolvency petition was transferred to him for di 8 j) 0 sal and he made 
the order of adjudication, and on his reporting to the Court that the 
order was made, the Court made an order appointing him Receiver of 
the insolvent’s property and vesting the estate in him. In some cases, 
however, no such order was made, and the Official Receiver believing that 
the property of the insolvent vested in him on the making of the order 
of adjudication by him, sold the property, but the sale was held to be 
void on the ground that an order of adjudication did not of itself vest the 
property of the insolvent in the Official Receiver, and that it was necessary 
for sucli vesting that a further order should be made appointing him Receiver 


(s) Uameshur Ghosh v. Bakhal Das 
Ghosh (1913) 18 C. W. N. 366, 
20 I. C. 683 ; Narain Das v. 
Chimni.an Lai (1927) 49 All. 321, 
324, 102 I. 0. 191, (’27) A. A. 266. 
(a) Abdul Rahim v. Sital Prasad (1919) 


41 All. 658. 54 1. C. 792 ; Binda 
Prasad v. Ram Chandra (1921) 43 
All. 452, 60 1.0. 821, (’21) A. A. 89. 
(6) Official Receiver t Tanjore v. Nataraja 
Saatrial (1923) 46 Mad. 405, 72 
1. C. 225, (’23) A. M. 355. 
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of the property (c). In some again where a sale was made by the Official 
Receiver before an order was made appointing him Receiver of the estate, but 
an order appointing him Receiver was made after the sale, it was held that 
the title of the purchaser became complete on the making of the order under 
sec. 43 of the Transfer of Property Act, 1882 (rf). There was yet another 
class of cases in which, having regard to the wording of the order transferring 
the petition to the Official Receiver, it was held that the effect of the order 
was to vest the estate in the Official Receiver and that a sale made after such 
an order was valid. In one of these cases the order was in these terms : 

The petition is transferred to the Official Receiver for adjudication and 
for the administration of the estate ” (e). In another case the order was 
“ Referred to the Official Receiver for further proceedings *’(/). The power 
to delegate the hearing of insolvency petitions to the Official Receiver was 
abrogated by Act XXXIX of 1926, and cases such as the above are not 
likely to arise. 

770. Powers of Official Receiver.— The Offfiual Receiver has 
on his appointment as Receiver all the powers of an ordinary Receiver. 

771. Remuneration of Official Receiver. - The nununeration 
of Official Receivers is fixed by the Local Government. He must not receive 
any remuneration beyond that so fi)ced. Sec para. 754 above, “ Remunera- 
tion of Official Assignee 

772. Delegation of powers to Official Receivers [Prov. I. A., 

s. 80] . — The Insolvency Court has no power to delegate any of its j)ower8 to 
an ordinary Receiver. As to Official Receivers it is provided by scmj. 80 of tlie 
Provincial Insolvency Act that the High Court, with su(;h sanction as is 
referred to therein, may from time to time direct that, in any matters in 
respect of which jurisdiction is given to the Court by that Act, the Official 
Receiver shall subject to the directions of the Court, have all or any of the 
following powers, namely : — (i) to frame schedules and to admit or reject 
proofs of creditors, (ii) to make interim orders in any case of urgency, and 
(iii) to hear and determine any unopjwsed or ex parte application. Subject 
to the appeal to the Court provided for by sec. 68 of the Act, any order 
made or act done by the Official Receiver in the exercise of the said powers 
will be deemed to be the order or act of the Court. 


(c) Official Receiver of Trichinopoly v. 
Sonaaundaran Chettiar (1916) 30 
Mad. L. J. 416, 34 I. C. 602; 
Muthxiawami Swamiar v. iSamoo 
Kandyar (1920) 43 Mad. 869, 59 
I. C. 607 ; Vythilinga v. Pannu- 
swami (1921) 41 Mad. L. J. 78; 
62 I. C. 396, (’21) A. M. 642 ; 
Kanaly Shankra Rao v. Ramu 
krishnayya (1924)46 Mad. L. J. 


184, 78 i. G. 204 (*24) A. M. 461. 

(d) Banawa Sankaran v. Anjaneyulu 

(1927) 60 Mad. 136, 99 I. C. 8, 
(’27) A. M. 1. 

(e) Subba Aiyar v. Ramaswami Aiyangar 

(1921) 44 Mad. 647, 62 1. C. 346, 
(’21) A. M. 216. 

(/) Sankaranarayana Pillai v. Rajamani 
(1924) 47 Mad. 462, 83 I. G. 196, 
(*24)A. M. 660. 
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Paras. Powers which may be ddegaied. — Until about 1926 there were six kinds 
772, 773 of powers which could be delegated to the Official Receiver, three of them 
being those mentioned above, and three others, namely, (1) to hear insolvency 
petitions, to examine the debtor and to make orders of adjudications ; (2) 
to grant orders of discharge ; and (3) to approve compositions or schemes of 
arrangement. The last three were taken away by sec. 7 of the Provincial 
Insolvency (Amendment) Act XXXIX of 1926. The only powers which 
can now be delegated are those mentioned above ; namely, (1) to frame 
schedules and to admit or reject the proofs of creditors ; (2) to make 
interim orders in any case of urgency ; and (3) to hear and determine any 
unopposed or ex parte application. The Official Receiver has no power to 
adjudicate upon a claim by a third |)erson to property alleged to belong 
to the insolvent and claimed by such person as his own. Such a claim can 
only be tried by the Court under sec. 4 of the Act {g). 

4. Court as Receiver. 

773. Powers of Court where no Receiver appointed (s. 68).— 

Where no Receiver is appointed, the Court has all the rights of, and may 
exercise all the powers conferred on, a Receiver under the Provincial 
Insolvency Act. 

On the making of an order of adjudication under the Provincial 
Insolvency Act the property of the insolvent vests in the Court or in 
a Receiver appointed by the Court. The vesting is not susp<?nded until 
the actual appointment of a Receiver (A). Where no Receiver is appointed 
the Court may exercise all the powers of a Receiver. Thus it may itself 
move to set aside a transfer under sec. 53 of the Act at the instance of 
creditors (i), or it may itself seize goods alleged to belong to the insolvent 
under sec. 56 (2). 

5. Appeals and Review under Presidency'^towns Insolvency Act. 

This subject may be considered under three heads, namely : — 

A. Review and rehearing. 

B. Appeal from orders of officer empowered under sec. 6 and from 

orders of Judge exercising insolvency jurisdiction. 

C. Appeal to Court against Official Assignee. 


(flf) Vellayappa Cheitiar v. Rafnana- 
2)han Chettiar (1924) 47 Mad. 
440, 78 1. C. 1017, (’24) A. M. 
529. 

(A) Kala Chand Banerjee v. Jagannath 
Marwari (1927) 54 1. A. 100, 


54 Cal. 595, 101 I. C. 442, (’27) 
A. PC. 108 ; Qobind Das v. 
Karan Singh (1918) 40 All. 197, 
43 I. C. 672. 

(i) Bansilal Agarwal V, Bangalal (1923) 
71 1.C. 418, (’23) A. N. 97. 
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A. — Review and rehearing. 

774. Review and rehearing [P.-t. I. A., s. 8 (1)1.— The Court Paras, 
may review, rescind, or vary any order made by it under its insolvency 774, 775 
jurisdiction. 

,Sec. 8 (1) gives the Court a discretion of the widest and most far- 
reaching character, and when properly exercised it is so beneficial in its 
operation and so calculated to advance the ends of justice that the Court 
ought not to be restrained by construing it in any niggardly spirit (j). In 
a proper case the jurisdiction to rehear is without limit, and the fact that 
an appeal from the order is pending does not necessarily prevent a 
rehearing (A;). An application to rehear a case, however, cannot be founded 
upon the same evidence which was presented to the Court on the occasion 
of the former hearing, and the Court ought not to entertain the application 
except in the case of clear mistake ; but if different materials are discovered 
which ought to have been then placed before the Court, such application 
may be made and the Court will, if it sees fit, allow the case to be re- 
heard (/). If the order complained of was made ex parte, the power of the 
Court to alter or modify it is circumscribed by no narrow limits (wt). 

In the exercise of the jurisdiction conferred by sec. 8 (1) the Court may 
review an order dismissing an insolvency petition (n), or rescind an order 
of discharge (o), or rescind an order made under sec. 22 of the Act annulling 
an adjudication on the ground that insolvency proceedings were pending 
in another Court (p), or review an order declaring that a creditor is not a 
secured creditor (^r). An application for rehearing may be entertained even 
if the applicant did not appear to resist the order complained of, if sufficient 
cause is shown for his non-appearance (r). 

775. Parallel enactments. — Sec. 8 (l) is based on sec. 104 (1) of the 
Bankruptcy Act, 1883, now sec. 108 (1) of the Bankruptcy Act, 1914. Sec 
104 (1) of the Bankruptcy Act, 1883, is a reproduction of sec. 71 of the Act 
of 1869. The power to review, however, was exercised by the Courts in 
England long before the Act of 1869 (s). The Indian Insolvency Act, 

1848, did not contain any express enactment as to review and rehearing, 


(j) Re Tobias rjk Co. (1891) 1 Q. 13. 403, 
465, per Cave, J. 

(I*) Ex parte Keighley (1874) L. R. 9 Ch. 
App. (567. 

(/) Be Ashford (1887) 4 Morr. 164. 

(m) Sarat Kumar Ray v. Nabin Chandra 
Ram Chandra Shaha (1929) 56 
Cal. 667, 677-678, 115 I. C. 39, 
(’28) A. C. 786. 

<n) Ex parte Ritso (1883), 22 Ch. D. 
529. 

(o) Re Gregory (1927) 64 Cal. 868, 106 
I. C. 326, (’28), A. C. 50. 


(p) Official Assignee of Madras v. Official 
Assignee of Rangoon (1924) 46 
Mad. L. J. 580, 83 I. C. 174, (’24) 
A. M. 662. 

(g) In the maUer of L. W. Nasse, Man- 
suklal Dolatchand tt? Co. (1929) 
7 Rang. 201, 118 I. C. 615, (’29) 
A. R. 229. 

(r) Re Rlennerhasset (1890) 7 Morr. 282. 

(s) See Ex parte Roffey (1815) 19 Ves. 

468, 34 E. R. 590; Ex parte 
Atherton (1868) L. R. 3 Ch. App. 
142. 
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Paras. Insolvency Court had the power to review its own 

77S-778 orders (0- 


776- Powers of Court to review and rehear —Sec. 8 (i) gives the 
Court an unlimited power to review, rescind or vary any order made by it 
under its insolvency jurisdiction, and sec. 90 (1) which deals with procedure 
cannot operate to limit that power by importing the provisions of 0.* 47, 
r. 1, of the Code of Civil Procedure, 1908, which relates to review (u). 


777. Who may apply for a review —An application for a rehearing 
under sec. 8 (1) can only be made by a person who was a party to the 
proceeding in which the order was made. In this respect the right of rehear- 
ing is much more limited than the right of appeal in insolvency, for the right 
of appeal is given not merely to persons who are parties to the original 
order but to any person aggrieved thereby (v). 

In a Bombay case {w), a firm was adjudicated insolvent on the petition 
of a creditor. Subsequently two of the partners constituting the firm 
applied for an annulment of the adjudication, and the order was made. 
Afterwards another creditor of the firm applied to the Court to readjudicate 
them insolvent. The Court held that the proper course was to apply to 
rescind the annulment under sec. 8 (1). The application was accordingly 
amended and the annulment set aside. The Court observed that the proper 
course was not to proceed by way of appeal, that the applicant was a person 
aggrieved by the order of annulment, and that according to the English 
cases the applicant was entitled to a review. It is quite true that the 
applicant was a person aggrieved within sec. 8 (2) (b), but that circum- 
stance gave him a right of appeal from the order of annulment, and not a 
right of review under sec. 8 (1), he not being a party to the original order. 
The English cases which the learned Judge had in view were cases not of 
review or rehearing, but of appeal. 

778. Application to what Court, — The power to review, rescind 
or vary an order can only be exercised by the Court which made it (x). Thus 
an order made by an o&cer empowered under sec. 6 of the Act can be re- 
viewed by him alone or his successor. Similarly an order made by a Judge 
exercising insolvency jurisdiction can only be reviewed by him or another 


(t) In the inatter of Thakur Bhagwandas 

Harjivan (1880) 4 Bom. 489, 494 ; 
Haji Jackeria v. B, D, Sethna 
(1910) 12 Bom. L. li. 27, 6 
l.C. 618. 

(u) In the matter of L. W, Nasse, Man- 

auklal Dolatchafid Co. (1929) 
7 Hang. 201, 118 I. C. 616, (’29), 
A. H. 229. 

(v) Sarai Kumar Bay y.N abin Chandra 

Ram Chandra Shaha (1929) 56 
Cal. 667, 679, 115 I. C. 39, (’28) A. 
G. 786; Be John Roberta dt Co. 


(1904) 2 K. B. 290. 

(w) Re Joharmal Pannaji (1919) 21 Bom. 

L. R. 190, 50 I. C. 437. 

{x) Re Maugham (1888) 21 Q.B.D. 21 ; 
Surat Kumar Ray v. Nabin Chandra 
Ram Chandra Shaha (1929) 
66 Cal. 667, 679, 115 I. C. 39, (’28) 
A. C. 786, overruling Re Albert 
Felix Seldana (1921) 48 Cal. 1089, 
66 I. C. 716, (’21) A. 0. 58; Re 
Meghraj Purohit (1923) 27 C. W. N. 
916, 80 1. C. 840, (’23) A. C. 83. 
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Judge exercising that jurisdiction in his place. But a Judge exercising Paras* 
insolvency jurisdiction cannot review an order made by an officer empowered 778*780 
under sec. 6. If the officer makes the order, he is the Court that makes it and 
he alone is the Court which can review, rescind or vary it (see para. 779 below). 

Similarly when an order of the Judge has been wrongly drawn up by the 
Registrar, the proper person to correct the mistake is the Judge and not the 
Registrar (y), A Divisional Bench sitting in appeal in an insolvency matter 
may also review, rescind or vary its own order ( 2 ). 

779 . Orders made by officer empowered under sec. 6.— Sec. 6 

of the Act provides for the delegation of certain powers under the Act to 
an officer of the Court, and enacts that an order made by an officer delegated 
with such powers is to be deemed “ the order of the Court.” It follows 
that the officer to whom the powers are delegated is “the Court” within 
sec. 8 (1 ) as regards orders made by him in the exercise of those powers. These 
orders may be challenged in two ways, namely : — 

(1) by an application for a rehearing under sub-sec. (l)of sec. 8, which 
must be made to the officer who made the order, he being “ the 
Court ” within that sub-section (see para. 778 above) ; or 

(2) by an appeal to the Judge exercising insolvency jurisdiction under 
sec. 8 (2) (a). 

If an application for rehearing, instead of being made to the officer 
himself, is made to the Judge exercising insolvency jurisdiction, the Judge 
should treat it as an appeal and hear it on its merits. If the appeal is barred 
by limitation at that date, the Judge may extend the time under sec. 90 (5) 
if he is satisfied that the applicant acted with due diligence in presenting 
his first application to the Judge (a). 

780. Limitation for application for review.— As under the 
Bankruptcy Act, so under the Presidency-towns Insolvency Act, no limit 
of time is fixed for an application for rehearing. It has been held under 
the Bankruptcy Act that an application for a review should be made within 
the time limited for appeal, though it may be entertained on special grounds 
after the expiration of that time. No review, however, is allowed after the 
time for appealing has expired if the real object is to get the benefit of 
an apf)eal by means of a rehearing (6). In a Madras case ( 0 ) the question 

{y) Re Beard (1893) 10 Morr. 178. (6) Ex parte NeJtsy (1884) 12 Q.B.D. 

( 2 ) JKc (1888) 21 Q.B.D. 21, 497 ; A’j: ( 188.3) 22 Ch. 

23 ; Official Assignee of Madras v. D. .529 ; Re Tobias rf? Co. (1891) 

Official Assignee of Rangoon (1924) I Q. B. 463, 466; Ex parte 

46 Mad. L. J. 580, 83 I. C. 174, Brown (1874) b. R. 9 Ch. App. 

(’24) A. M. 666 ; Re Perkins (1890) 304, 307. 

7 Morr. 78. (c) Official Assignee of Madras v. Official 

(a) Sarat Kuntar Ray v. Nabin Chandra Assignee of- Rangtxm (1924) 46 

Ram, Chamlra Shaha (1929) 66 Mad. L. J. 680, 83 1. C. 174, (’24) 

Cal. 667, 681, 115 I. C. 39, (’28) A. M. 668. 

A. C. 786. 
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Parai* ft^ose whether the Indian Limitation Act, 1908, applied to an application 
780*782 under sec. 8 (1) of the Presidency-towns Insolvency Act. The Court did 
not express any opinion on the point, but held that even if art. 162, 
which provides a period of twenty days from the date of the order, 
applied to the case, the Court had the power under sec. 5 of that Act to 
extend the time if sufficient cause was shown, and that sufficient cause 
had been shown in that case to extend the time. The same question 
arose in a Rangoon case where it was held that art, 181 of the Limitation Act 
applied and the period of limitation was three years from the date when 
the right to apply accrued (d). It is submitted that this decision is erroneous, 
and that there is no time limit for an application under sec. 8 (1) of the 
Presidency-towns Insolvency Act. The section provides not only for a 
review, but also for a rescission or variation of an order. It is submitted 
that the principles of English law apply to cases under the Presidency-towas 
Imolvency Act (e). 

781. Appeal from order on review.—An appeal lies from an order 
made on the rehearing of a matter under sec. 8 (1), although the order 
originally made has not been varied on such hearing (/). 


JB . — Appeal from orders of officer empowered under sec. 6 and 
from orders of Judge exercising insolvency jurisdiction. 

782. Appeal from orders of officer empowered under sec. 6 
[F.-t. LA., s. 8 (2) (a).] — An appeal from an order made by an officer of the 
Court empowered under sec. 6 lies to the Judge exercising insolvency 
jurisdiction and no further appeal lies except by leave of such Judge. 

An appeal from an order made by an officer delegated with powers 
under sec. 6 is really an appeal from one Court to another : see para. 779 
above, “ Orders made by officer empowered under sec. 6.” 

It will be observed that there is only one appeal from the order made 
by such officer, unless leave to file a further appeal is granted by the Judge 
hearing the appeal. There is no appeal frobi an order refusing leave 
to appeal. 

The rest of sub-sec. 8 (2) (a) is considered with sec. 8 (2) (b). 


(d) In the nmiterof L.W. Nasse, Man- 
sukhlal DohUchand c& Co. (1929) 
7 Rang. 201,118 I. C. 615, (’29) 
A. R. 229. 

(e) See in this connection the passage 
cited by Rankin, C.J., from 
the judgment of Cave, C. J., in 
Sarat Kunwr Ray v. Nabin 
Chandra Ram Chandra Shaha 


(1929) 56 Cal. 667, at p. 678, 115 
1. C. 39, (’28) A. C. 786. The 
passage is cit^ with approval, 
though as to the latter part there 
of t&) learned Judge was inclined 
to go further than Cave, J. 

(/) Re Bishop (1891) 8 Morr. 221 ; Re 
Ashworth and Outram (1893) 10 
Morr. 175. 
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783. Appeal from orders of Judge exercising insolvency Para^ 

jurisdiction [P.-t* I. A., S. 8 (2) (b)]. — Save as otherwise provided in 783»7ffi 

sec. 8 (2) (a), an appeal from an order made by a Judge exercising insolvency 
jurisdiction lies in the same way and subject to the same provisions as an 

appeal from an order made by a Judge in the exercise of the ordinary 
original civil jurisdiction of the Court. 

Sec. 8 (2) corresponds to sec. 108 (2) of the Bankruptcy Act, 1914. 

Appeals under the Indian Insolvency Act, 1848, were governed by sec. 73 
of the Act. 

784. Appeal to what Court- — An appeal from an order in an insolv- 
ency matter made by an officer empowered under sec. 6 lies to the Judge 
exercising insolvency jurisdiction and no further appeal lies except by 
leave of such Judge. An appeal from an order in an insolvency matter 
made by a Judge sitting in insolvency lies in the same way and subject to 
the same provisions as an ap|)eal from an order made by a Judge in the 
exercise of the ordinary original civil jurisdiction of the Court. 

785. Orders appealable.— For the purposes of appeal orders in 
insolvency matters fall into two classes, namely, (1) orders made by an officer 
with delegated powers under sec. 6, which orders are to be deemed orders of 
the Court ; and (2) orders made by a Judge exercising insolvency jurisdiction. 

As to orders made by an officer empowered under sec. 0, every order made 
by him in an insolvency matter is appealable. As to orders made by a 
Judge exercising insolvency jurisdiction, every order made by him in an 
insolvency matter is appealable “ in the same way and “ subject to the 
same provisions ” as an appeal from an order made by a Judge “ in the exer- 
cise of the ordinary original civil jurisdiction of the (-ourt.’* The words 
“ in the same way ” refer inter alia to the filing of the memorandum of 
appeal in the Prothonotary’s office and so forth, as j)rovided by the Original 
Side Rules. The words “ subject to the same provisions ” mean subject 
to the law of limitation and other statutes enacting adjective law. There 
is no limitation put upon appeals from orders made by a Judge exercising 
insolvency jurisdiction except perhaps orders regulating procedure. An appeal, 
therefore, lies from an order made by a Judge sitting in insolvency granting 
protection to an insolvent under sec. 25 of the Act (//). Similarly an appeal lies 
from an order refusing to transfer an insolvency petition under sec. 97 of the 
Act (h). It has been held by the High Court of Rangoon that no order made 
by a Judge sitting in insolvency is appealable unless it comes either under 
•0. 43, r. 1, of the Code of Civil Procedure, 1908, or is a “ judgment ” within 
the meaning of clause 13 of the Letters Patent of that Court. It has accord- 


{g) Mahmed Haji Essaev. Shaik Ahdool \ (A) T. A 1^, S Firm v. Muru- 

/iaAiman (1910) 40 Bom. 401, .31 ! ganaihan Ckfity (192.')) 48 Mad. 

I. C 507. I 514, SO 1. C. 1031, ('25) A. M. 509. 



LECTURE XTI. 


Parai. 

785-787 


ingly been held that no appeal lies from an order refusing to issue a com- 
mission on the application of an insolvent for the purposes of a petition to 
annul his adjudication (i), or from an order made by a Judge in the exercise 
of his discretion under sec. 7 of the Act referring a person who claims that 
certain property in the hands of the Official Assignee was held by the 
insolvent as a trustee to a regular suit (j). In the view of the Rangoon 
High Court the words “ subject to the same provisions ” in sec. 8 (2) (b) 
import the provisions of 0. 43, r. 1, of the Code and of clause 13 of the 
Letters Patent. This view, it is submitted, is erroneous. 


786. Who may appeal. — It is a peculiarity of the law of 
bankruptcy that not only a party to an order, but also one who was not a 
party to it, is entitled to appeal from the order if he is a “ person aggrieved 
by the order. The reason is that proceedings in bankruptcy affect not 
only those who are parties thereto, but also other people (A). 

787. Person agfifrieved. — The expression “ person aggrieved ” has 
been taken from the corresponding section of the English Bankruptcy 
Acts (/). The meaning of that expression was explained in Ex parte 
Sidebotham (m) by James, L.J., a great authority on the law of 
bankruptcy, in these terms : “ It is said that any person aggrieved by any 
order of the Court is entitled to appeal. But the words ‘ person aggrieved ’ 
do not really mean a man who is disappointed of a benefit which he might 
have received if some other order had been made. A ‘ person aggrieved ’ 
must be a man who has suffered a legal grievance, a man against whom 
a decision has been pronounced which has wrongfully deprived him of 
something, or wrongfully refused him something, or wrongfully affected 
his title to something.” Two expressions in this classical judgment were 
further explained by Lord Esher M.R. in Ex parte Official Receiver (w). 
As to the exprassion ‘‘ legal grievance ” the Master of the Rolls said that 
the grievance suffered must be a legal grievance : a pecuniary grievance, or a 
grievance to property or person, may not of itself be a legal grievance. As 
to the expression “ wrongfully refused him something ” he said: “ It cannot 
mean wrongfully refusing him something unless it be a refusal of some- 
thing for which he had a right to ask, so that that definition of James, L.J., 


{i) Abdul Gaffor v. The Official Assignee 
(192.5) .3 Rang. 605, m I. C. 211, 
(’26) A. R. 64. 

(j) Arjana Iyer v. Official Assignee, 

Rangoon (1928), 6 Rang. :i6:i, 111 
I. C. 8.36, (’28) A. R. 246. 

(k) Re Michael (1891) 8 Morr. 305, 306 ; 

Saral Kumar Ray v. Nahin Chand- 
ra Ram Chandra Shahu (1929) 56 
Cal. 667, 679, 115 I. C. 39, (’28) 
A. C. 786 ; Rustonijee Dorabjee v. 


K. 1). Brothers (1926) .53 Cal. 866, 
877, 99 T. C. 736, (’27) A. C. 163 ; 
Chowdappa Gownder v. Kathaperu- 
mal Pillai (1926) 56 Mad. L. .T. 
602, 609, 92 I. C. 20, (’26) A. M. 
18. 

(1) B. A., 1883, 8. 104 ; B. A., 1914, 
8. 108. 

(m) (1880) 14 Ch. D. 458, 465. 

(n) (1887) 19 Q. B. D. 174, 177. 
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would mean a ‘ person aggrieved * must be a man against whom a decision 
has been pronounced which has wrongfully refused him something which 
he had a rigU to demand.” The definition of James, L. J., has been followed 
in almost every case both English and Indian in which the question arose 
whether a person was a “ person aggrieved” so as to entitle him to appeal. 

• Ex parte Sidehotham (o), referred to above, was a case under the Bank- 
ruptcy Act, 1869. In that case the Comptroller in Bankruptcy made a 
report that the trustee in bankruptcy had been guilty of misfeasance, by 
which the estate had suffered a loss of £1,253, that he had called upon the 
trustee to make good the loss, but that he had failed to do so, and applied 
to the Court to enforce the requisition against the trustee. The Court 
refused to make any order. The Comptroller did not appeal from this 
refusal, but the bankrupt, Sidebotham, who had not obtained his discharge, 
appealed. It was contended on behalf of the bankrupt that if the order 
asked for by the Comptroller had been made and the trastee had 
been directed to pay £1,253, the estate would have paid a dividend of 
more than lOs. in the pound, and then, under sec. 48 of the Act, the 
bankrupt would have been entitled to his discharge. But this argument 
was not accepted and it was held that the bankrupt was not a “ person 
aggrieved ” and had no heus standi to appeal. In the present case,” said 
James, L.J., “ no one is prejudiced by the refusal of the Court to act on 
the Comptroller s report, except in so far as he has lost any benefit which 
he might have obtained if an order had been made ; there is nothing to 
embarrass him in any proceedings which he may wish to take against 
the trustee. If there has been any misfeasance on the part of the trustee, 
the bankrupt or any creditor has a right under sec. 20 to apply to the 
Court, not because the Comptroller has made a report to the Court, but 
because he is entitled to make his own case against the trustee ” (p). 


Any person who asks for a decision from a Court which he had a rujht 
to ask, or any person who is brought before a Court to submit to a decision, 
is, if the decision goes against him, a “person aggrieved ” by the decision (q), 

788. Appeal against order of adjudication.— Under the Bank- 
ruptcy Act, 1869, sec. JO, the production of a copy of the London Gazette ” 
containing any notice of an order adjudging a debtor bankrupt is conclusive 
evidence in all legal proceedings of the order having been “ duly made.” 
Further, under sec. 11 of that Act the bankruptcy of a debtor is deemed to 
relate back to and to commence at — 

(1) the time of the act of bankruptcy being completed on which the 
order of adjudication is made ; or 

”(^”’(1880) 14 Ch. D. 458. 

(p) Ex parte Sidebotham (1880) 14 Ch. 

D. 4S8, 466. 

49 ) Re Lamb (1894) 2 Q. B. 805, 812 ; 

Ex parte Official Receiver (1887) 


19 Q. B. D. 174, 178; Ketokey 
Churan Ranerjee v. Sreemutty 
SaraJt Kumar Donee (1915) 20 
C. W. N. 995,37 1.0.71. 


Parw; 

787,788 
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Par •. 788 (2) if the bankrupt is proved to have committed more acts of bank- 

ruptcy than one, the time of the first of the acts of bankruptcy 
that may be proved to have been committed by him within 
twelve months next preceding the order of adjudication. 

It has been held in Ex parte Learoyd (r) that the combined effect of secs. 10 
and 11 of the Act of 1869 is that an adjudication is, so long as it stands, 
conclusive evidence as against a third person that the act of bankruptcy on 
which the adjudication was professedly founded was in fact committed, and 
that the title of the trustee relates back to that act of bankruptcy. A third 
person, therefore, whose title is affected by the adjudication is a “ person 
aggrieved ” and he is entitled as such to appeal from the order and to 
have it set aside ; if he does not, he cannot dispute it afterwards. In 
that case James, L. J., said : “ A man cannot be ‘ duly ’ adjudged a bankrupt, 
unless the great requisite of all exists, that he has committed an act of 
bankruptcy. That is the capital offence of which he must have been guilty 
before he can be ‘ duly ’ adjudged a bankrupt. That he has been ‘ duly ’ 

* adjudged a bankrupt, necessarily involves the previous commission of an 

act of bankruptcy. The mere fact that an adjudication has been made could 
have been proved without the aid of sec. 10. That section may, however, 
only involve this, that some act of bankruptcy had been committed before 
the adjudication was made. But then comes sec. 11 which has no operation 
at all as between the bankrupt and the trustee. The bankrupt has no 
rights whatever ; all his rights have been transferred to the trustee. The 
mere fact that sec. 11 is dealing with the relation back of the trustee’s title, 
shows that it is dealing with the rights of third persons and not merely with 
the rights of the bankrupt and persons indebted to him. The adjudication 
in the present case is based on a particular act of bankruptcy which is alleged 
in the petition. [His Lordship referred to the form of the adjudication]. 
The act of bankruptcy alleged was that the bankrupt absented himself 
from his dwelling-house on a particular day, with intent to defeat or delay 
his creditors, and by the adjudication it was conclusively settled that he 
had committed that act of bankruptcy. Then sec. 11 gocvs on to provide 
that by way of enlargement of the trustee’s title he may go behind the act 
of bankruptcy on which the adjudication was founded and may, under 
certain circumstances and subject to certain limitations, prove that other 
earlier acts of bankruptcy have been committed and if this is done the trus- 
tee’s title is to relate back to the earliest act of bankruptcy which is proved 
to have been committed within twelve months before the adjudication. This, 
however, is to be proved by evidence, whereas the act of bankruptcy on which 
the adjudication is founded is proved by the production of the adjudication 
itself » It seems to me impossible to evade the words of these sections.” 

Uaji Jojcktfia v. R, D. Sethna 
(1910) 12 Bom. L. R. 27, 6 I. C. 
618. 


(r) (1878) 10 Ch. D. 3 ; Ex paHe Ellis 
(1876) 2 Ch. D. 797; Ex paHe 
Tucker (1879) 12 Ch. D. 308; 



APPEALS UNDER P.-t. I. A. 


531 


The facts of Ex parte Ijearoyd are stated in illustration (b) below. 

Sec. 10 of the Bankruptcy Act, 1869, was repealed and re-enacted in a 
modified form as sec. 132 in the Bankruptcy Act, 1883, now sec. 137 of the 
Bankruptcy Act, 1914. Sec: 11 of the Act of 1869 was repealed and re- 
enacted with some alterations in sec. 43 in the Bankruptcy Act, 1883, now 
sec. 37 (1) of the Bankruptcy Act, 1914. The alterations do not affect the 
decision in Ex parte Learoyd, and the decision has been applied to cases under 
the Bankruptcy Acts of 1883 and 1914 (s). The rule in Ex parte Learoyd 
may be explained by illustrations. 

lUv8tr<ttiom, 

(a) A presents a bankruptcy petition against D, the act of bankruptcy alleged 
against D being the execution of a mortgage by him of all his property in favour of 3/. 
An adjudication order is made founded upon the execution of the mortgage as an act 
of bankruptcy, and the order is notihed in the London Gazette. [Here ilf is a person 
aggrieved ” by the adjudication order for his title is affected by the order, and he is entitled 
to appeal from the order (01* 3f does not appeal from the order. Afterwards the 
trustee in bankruptcy applies for a declaration that the mortgage is void as against him, 
and produces a copy of the London Gazette notifying the adjudication. At the hearing 
of the trustee^s application M seeks to prove that the execution of the mortgage was 
not an act of bankruptcy, if, not having appealed against the adjudication, the 
adjudication is conclusive as against him as to the act of bankruptcy having in fact been 
committed, and he is precluded from disputing that the act of bankruptcy was com- 
mitted. The trustee, therefore, is entitled to the declaration that the mortgage is invalid. 

The above result is arrived at by reading together secs. 10 and 1 1 of the Bankruptcy 
Act, 1869. By virtue of sec. 10 of that Act [Presidency- towns Insolvency Act, sec. 116] 
the production of a copy of the Jjondon Gazette notifying the adjudication order is 
conclusive evidence of the order having been “duly” made. An adjudication could 
not bo said to have been “ duly ” made unless the Court was satished that the act of 
bankruptcy specified in the bankruptcy petition was in fact committed. It must, there- 
fore, be taken when an adjudication order is produced, that the act of bankruptcy on 
which the order is made was in fact committed. It follows from this that the adjudica- 
tion order is conclusive evidence as to that act having in fact been committed. It is 
conclusive evidence not only as against the bankrupt, but also against the world, that 
is, against persons who were not parties to it. This is by virtue of the provisions 
of the first part of sec, 11 of the Bankruptcy Act, 1869 [Presidency-towns Insolvency 
Act, sec. 51 (a)], for under that section the title of the trustee relates back to 
the time of the commission of the act of bankruptcy on which the adjudication order 
is made. Applying this to the facts of the present illustration the title of the trustee 
relates back to the execution of the mortgage in favour of M, The effect of the rela- 
tion back of the trustee’s title would be that at the time when the mortgage was executed 
the trustee was the owner in law of the mortgaged property, and not />. The trustee, 
and not D, being the owner, 1) could no lawfully execute a mortgage of the property in 
favour of iff. It is thus that a third person, that is, a person who was not a party to the 
adjudication order, is brought in. The adjudication order affects his rights, and he 
is, therefore, entitled to appeal from the order. If he does not appeal, he will be jire- 
cluded from contending that the act. of bankru])tcy was in fact committed, and the 
transfer made by the debtor in his favour will be set aside. This may appear at first 
sight to bo a hard rule, for a third person affected by the order may not become aware 
of the adjudication until after the time for appealing has expired. But the law has 
provided for such a case, and it has been helflthat if a third person who is aggrieveni by an 
adjudication order does not become aware of it until after the expiration of the time 
limited for appealing, ho in ex df.bito jv»tit(s to an extension of the time for 

appealing if he apidies xiromptly after he becomes aware of it ( a). In India the Court 
has the power to extend the time under sec. 5 of the Indian Limitation Act, 1 908. 

(b) On August 5, 1929, D executes a mortgage of his property in favour of i/. 
On Septe mber 10, 1929, D departs from his dwe lling- house. On Noveniber 2, 1929, a 

(tf) Hawkins v. Douche (1921) .37 T. L. («) He Tucker (1879) 12 Ch IX .308. 

R. 748, 750. See also Bankruptcy Rules, Rule 

(t) Ex parte Ellis ( 1 876) 2 Ch. D. 797. 130. 
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Pftra* 768 presented against him, the act of bankruptcy alleged against him being that 

he departed from his dwelling-house with intent to defeat his creditors. An adjudication 
order is made against D on the same day founded on the departure as an act of bank- 
ruptcy, and it is notified in the London Gazette. M does not appeal against the adju- 
dication, and he realises his security. The trustee in bankruptcy claims the process 
of the sale alleging that the execution of the mortgage was an act of bankruptcy and 
* that his title relates back to the time of the execution. At the hearing of the trustee's 
application M seeks to prove that /)*s departure from his dwelling-house was not with 
intent to defeat or delay his creditors and that the departure did not constitute an* act 
of bankruptcy. The trustee produces a copy of the London Gazette containing notice 
of the adjudication order. The adjudication is conclusive evidence against M as to 
the act of bankruptcy having in fact been committed and he is precluded from disputing 
that the departure was with intent to defeat the creditors. But it is not any evidence 
' against M that the execution of the mortgage was also an act of bankruptcy, the adjudi- 
cation order not having been founded on it. The trustee must iwove that the execution 
of the mortgage was an act of bankruptcy, and this he has to do because of the provi- 
sions of the second part of sec. 11 of the Bankruptcy Act, 1809 [Presidency -towns Insol- 
vency Act, sec. 51 (2)]. If the trustee succeeds in proving that the execution of the 
mortgage was an act of bankruptcy, his title will relate back to the time of the execution 
of the mortgage. The effect of the relation back of the trustee’s title would be that at 
the time when the mortgage was executed the trustee was the owner in law of the mort- 
gaged property, and not JJ. The trustee, and not U, being the owner, J) could not 
lawfully execute a mortgage of the property in favour of M, The mortgage is, therefore, 
void as against the trustee, and the process of the sale beloiig to the trustee : JSx parle 
Lmroyd (1878) 10 Ch. D. I (with dates altered). 

It may be observed that M is not bound to appeal from the adjudication order, 
though he is entitled to do so. He may appeal from the order, or he may not. If ho 
appeals and succeeds in setting aside the adjudication, the advantage ho gains is that 
the mortgage to him cannot afterwards bo impeached in bankruptcy, as the title by 
relation back is limited to three months before the presentation of a bankruptcy petition, 
and the three months would expire on November 5, 1929. If he does not appeal, the 
only consequence is that ho will be precluded from disputing that the departure consti- 
tuted an act of bankruptcy, but his right to protect the mortgage against the trustee 
will remain unaffected. 

(c) A debtor is adjudged bankrupt by a County Court on two acts of bankruptcy, 
one of them being the execution of a mortgage in favour of 71/, and the other being 
departure from his place of business with intent to defeat his creditors. M appeals against 
the adjudication to the Divisional Court. The Divisional Court may, instead of taking 
evidence and deciding whether the execution of the mortgage was an aiit of bankruptcy, 
'amend the adjudication order by striking out all reference to the execution of the mort- 
gage as an act of bankruptcy, and leaving it to the trustee to raise the question of the 
validity of the mortgage before the County Court : Re A Debtor (1912) 106 L. T. 344 ; 
Re Tucker (1879) 12 Chi. D. 308. This would seem to be a convenient practice to be 
followed also in India. 

We now turn to the Presidency-towns Insolvency Act. The sections 
of that Act corresponding to the sections of the English Acts referred to 
above (v) are sec. 116 and sec. 51. Sec. 116 is as follows : — 

** (1) A copy of the official Gazette containing any notice inserted in pursuance 
of this Act shall be evidence of the facts stated in the notice. 

(2) A copy of the official Gazette containing any notice of an order of adjudi- 
cation shall be conclusive evidence of the order having been duly made, and of its date.” 

Sec. 51 is as follows : — 

The insolvency of a debtor, . . . shall be deemed to have relation back to and 
^ to commence at — ^ 

(a) the time of the commission of the act of insolvency on which the order of 
adjudication is made against him, or 


(u) Gazette to be evidence — B.A., 1869, 
8. 10; B.A., 1883, s. 132; B.A., 
1914, 8. 137. Relation bank of 


trustee’s title — B.A., 1869, s. 11 ; 
B.A., 1883, s. 43; B.A., 1914, 
8. 37 (1). 
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(b) if the insolvent is proved to have committed more acts of insolvency than 
one, the time of the first act of insolvency proved to have been committed 
by the insolvent within three months next preceding the date of the presenta- 
tion of the insolvency petition. 

The sections of the Presidency-towns Insolvency Act being based upon 
the corresponding sections of the English Acts it would follow that a case 
similar to Ex parte Lloyd (w) arising under the Presidency-towns Insolvency 
Acif would be decided in the same way as Ex parte Lloyd was under the 
English Act. The High Court of Madras, however, has held otherwise. 
In the Madras case ( 2 ;), a debtor was adjudged insolvent, the act of insolvency 
proved against him being that he made a payment of Rs. 10,000 by way of 
fraudulent preference to a particular creditor. Afterwards the Official 
Assignee applied for an order against the creditor for payment of the money 
to him. It was argued for the Official Assignee on the authority of Ex parte 
Learoyd and other cases that the creditor not having appealed from the 
order of adjudication the adjudication was conclusive evidence as against 
him that the act of insolvency constituted by the fraudulent preference was 
committed and that it was not open to the creditor to show that the payment 
was not made by way of fraudulent preference. This argument was not 
accepted and it was held that the adjudication having been made behind 
the back of the creditor the Official Assignee was not entitled to the order 
unless he proved that the payment was by way of fraudulent preference. 
As to the English cases it was said that they were not an authority for the 
proposition that an adjudication was conclusive evidence as against a 
third person that the act of insolvency on which the adjudication was founded 
was in fact committed. This, indeed, is a very bold statement, for all text 
writers on the subject have understood those cases to lay down that very 
proposition (?/). The judgment of the Madras High Court proceeded on 
three grounds. 

The first ground was that if an adjudication was conclusive evidence 
as against a third person, it would involve great hardship to persons who had 
not the opportunity of being heard at the time when the adjudication was 
made. As to this it may be said that three separate judgments were deli- 
vered '\i\ Ex parte Learoyd and the question of hardshij) was considered in each 
judgment. The learned Judges said that a person whose title was affected 
by the adjudication, being a “ person aggrieved '' by the adjudication, had 
a remedy by way of appeal, and that if this remedy was not sufficient it 
was a matter to be dealt with by the Legislature. The Legislature, it may 
be observed, has not made any change in the law since th(5 decision in Ex 
paiie Learoyd. See illustration (a) above. 

The second ground was that if the adjudication were conclusive evidence 
as against a third person, “ the sections which deal with the avoidance of 
voluntary transfers and fraudulent preferences and similar matters would 
have excluded from the necessity of such avoidance, by excepting such 
transfers, preferences, etc., which have already been made the ground of 
adjudication.” But this overlooks the provisions of sec. 51 of the Act — 
a section which docs not seem to have been brought to the notice of the Court. 


Iw) (1878) 10 Ch. D. 1. 

{x) Official Asaignae of Madraa v. O. H. 
M. 0. R. S. Firm, (1927) 60 Mad. 
541, 101, 1. C. 12, (’27) A. M. 526. 


(y) Sen WilliamH on Bankruptcy, 13th 
cd., pp. 211, 432; Waco on 
Bankruptcjy, pp. 316, 334 ; Baldwin 
on Bankruptcy, 11th ed., p. 220. 


Pan. TIB 
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Paras The third ground may be considered piecemeal. It was said that the 

78a.790 notification in the Gazette did not state the act of insolvency. But this is 
not required either by the Indian or the English law (s). The notification 
of the adjudication order in Ex parte Learoyd also did not set forth the act 
of bankruptcy, and a point was made of it in the argument of counsel, but 
no notice was taken of it in any of the judgments. It was also said that 
even if the act of insolvency were stated in the notification, the notification 
would only have been evidence that the act of insolvency mentioned in 
it was committed, and not conclusive evidence thereof. This does not 
give full effect to the words “ duly made in sec. 116. The adjudication 
having been “ duly made ” it must be taken to have been founded upon 
proof of a proper act of insolvency. The notification, therefore, must be 
treated as conclusive evidence that the act of insolvency was committed, 
and not mere evidence of that fact [see ill. (a) above]. Lastly it was said 
that even if the notification were conclusive evidence of the commission 
of the act of insolvency, it was not conclusive evidence as against a third 
person. It is quite true that sec. 116, standing alone, cannot render an 
adjudication conclusive evidence as against a third person that the act of 
insolvency on which the adjudication was founded was in fact committed. 
That section must be read with sec. 51, and it is only by reading the two 
sections together that the above result is arrived [see ill. (a) above]. 
The Madras High Court seems to have overlooked sec. 51 altogether. 
The Madras decision, it is submitted, is not correct, though it would seem 
highly desirable at least in this country to amend the Act in conformity 
wil£tihat decision. The only argument against the amendment is that an 
order of adjudication should be set aside, if it is to be set aside at all, without 
unnecessary delay, for it might otherwise cause considerable inconvenience. 

Trustee, executor and receiver . — trustee of an assignment for the benefit 
of creditors is a “ person aggrieved ” by an order of adjudication, and may 
appeal from it where the order is founded on the execution of the deed as 
an act of insolvency (a). But the executor of a deceased partner Ls not a 
“ person aggrieved ” by a receiving order made against the surviving 
partner in the firm name ; the order being against the surviving partner 
alone the executor has no locus standi to appeal (6). Nor has a receiver in 
a partnership suit any hcus standi to appeal from an adjudication order 
made against the firm (c).^ 

789. Petitioning creditor.— A petitioning creditor may appeal 
from the dismissal of his petition, even though after the dismissal an order 
of adjudication has been made on the debtor’s petition. In such a case 
the proper order to make, if the appeal succeeds, is to direct that the order 
of adjudication made against the debtor should be amended so as to be 
dated on the day when the Court ought to have made an order of adjudica- 
tion on the creditor’s petition (d). 

790. The insolvent. — On the making of an order of adjudication 
the whole of the estate of the insolvent vests in the Official Assignee, and 

(z) Tho order of adjudication refers Ba. 43 (1878) 39 L. T. 361. 

to the petition on which it is (h) Me Jameson and Sandys (1891) 8 
made, and the act or acts of Morr. 278. 

bankruptcy are 8et forth in the (c) Me Jameson and Sandys, supra, 
petition. (d) Me Haynes (1890) 7 Morr. 50 ; Me 

(a) Me Batten (1889) 22 Q. B. D. 685 ; Johns (1893) 10 Morr. 190. 

Ex parte Sadler (1878) 48 L. J. 
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the insolvent ha43 no interest in it. A bankrupt can do nothing to Paras, 
embarrass the administration of his estate.” Even as regards the surplus 790^792 
he has no property in it ; he has nothing more than a mere hope or expec- 
tation (e). He cannot therefore be a “ i)erson aggrieved ” by any act of 
the Official Assignee in the course of the administration of his estate. If 
any part of his property is sold by the Official Assignee, he cannot appeal 
under sec. 86 of the Presidency-towns Insolvency Act on the ground that 
the sale was prejudicial to him, for he has no interest in the property (/). 

The insolvent, however, is a “ person aggrieved ” by an order committing 
him for contempt of Court for wilful failure to deliver up to the Official 
Assignee property forming part of his estate and is as such entitled to appeal 
from the order (h). Where on an application by the Official Assignee for 
directions notice is served upon the insolvent, but at the hearing the Court 
refuses to hear him, he is a person aggrieved ” and entitled to appeal from 
the refusal (i). 

791. Official Assignee. — As a general rule the Official Assignee 
is a “ person aggrieved ” by any order which affects the estate adversely, 
and he is entitled to appeal from it. If he refuses to appeal or allow his 
name to be used, any creditor may apply to the Court for leave to appeal 
in his own name as representing the general body of creditors (j) or for leave 
to use the name of the Official Assignee on giving him an indemnity against 
costs (Ar). See para. 792, sub-para. II. 

Where a claim made by a creditor to be paid in full is rejected by the 
Official Assignee, but is allowed by the Court, the Official Assignee is a 
“ person aggrieved ” by the order and is entitled to appeal from it (/). 

792. Creditors.-- Cases in which the question has arisen whether 
a creditor is a ‘‘ person aggrieved ” and as such entitled to ap])eal fall into 
three classes, namely : — 

I. Where the order complained of affects only an individual creditor 
and his interest. 

II. Where the order adversely affects the insolvent’s estate. 

III. Other orders. 

I. Where the order complained of affects an individual creditor alone, 
he alone is the “ person aggrieved ” and he alone is entitled to ap])eal. Thus 
if a creditor’s proof is not admitted in full, or if a creditor claims to be a 
secured creditor but his claim is disallowed, he alone is the “person aggrieved” 
and he alone is entitled to appeal. 

II. Where the order complained of adversely affects the insolvent’s 
estate, as where a claim made by a third person agains t the est ate is 

(e) Re. Leadbitter 10 Ch. 1). 388 ; (j) 8oe Tyeb Alt v. Puma (1920) 43 

Expnrte Sheffe1d{\S19) 10 Ch. 1). Cal. L. J. 219, 230, 93 T. C. 898, 

434. (’28) A.(’. 018; Re Snrajmull 

(/) Hari Rno v. Official Assignee, Munghchaiul (1921) 28 (I. W. N. 

Madras (1920) 49 Mad. 401, 94 80.3,70 I. C. 403, (’21) A.C. 403. 

I. 0. 042, (’20) A. M. .500; Sak- (k) See Ex parte Kearsley (1880) 17 
hawat Ali v. Radha Mohan (1919) Q. B. D. 1. 

41 All. 243, at p. 244, 49 I. C. 810 (/) Official Assignee of Madras v. Ram- 

fa case under Prov. I. A., 1907]. chandra Iyer (1910) 33 Mad. 134,. 

(h) Re Aahwin (1890) 25 Q. B. D. 271. 6 I. C. 974 [a case under J. 1. A., 

See P..t. T. A., s. 33 (4). 1848J. 

(t) Re Webb and Sons (1887) 4 Morr. 52. 
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Para. 792 allowed, or a claim made by the Official Assignee against a third person, 
e,g.y under sec. 55 or sec. 56 of the Act is disallowed, the proper person to 
appeal from the order is the Official Assignee, and not a creditor or credi- 
tors. This is not because a creditor is not a person aggrieved,” for he is 
certainly aggrieved by the order, but because the Official Assignee represents 
the general body of creditors and all proceedings relating to the estate of the 
insolvent must be taken by him or in his name. If he refuses to appeal 
or' to allow his name to be used, any creditor may apply to the Court for 
leave to appeal in his own name as representing the general body of credi- 
tors (m) or for leave to use the name of the Official Assignee on giving him 
an indemnity againt costs (n). 

III. The third class of cases comprises orders such as an order of dis- 
charge or a protection order. 

An unpaid creditor may appeal from an order granting a discharge to 
the insolvent (o), or from an order approving a composition or scheme of 
arrangement, though his proof has not been admitted at the date of the 
order, if at the time of appeal his proof has been formally tendered and has 
not been rejected (p). But a person who merely alleges that he is a creditor, 
and has omitted for several years to prove his debt, is not a “ person aggrieved ” 
by the refusal to make an order the result of which^ if made, would he to 
increase the assets availahle for the creditors, and is, therefore, not entitled 
to appeal. It was so held in Ex parte Ditton (q). The creditor in that case 
asked for a further opportunity at the hearing of the appeal to tender his 
proof, but the Court refused to do so as he had failed to tender his proof for 
about three years. Cotton, L.J., said : In my opinion a person aggriev- 
ed by such an order must be a person who is in a position to come in 
and claim a part of that sum if it were brought into the assets — that is, a 
creditor of the bankrupts ; and the appellant has not proved any debt or 
been recognised as a creditor by any order of the Court.” In a Calcutta 
case (r), where a debtor was adjudged insolvent in Bombay as well as in Cal- 
cutta, a creditor whose name was entered as such in the list of creditors 
supplied to the Official Assignee at Calcutta and who had tendered his proof 
in Bombay, was held to be a “person aggrieved” by an order granting the 
debtor his discharge, although he had not tendered his proof in Calcutta. 
Ex parte Ditton was distihguished on the ground that the order in that case 
merely affected the fund applicable for dividend, while the order of discharge 
granted by the Calcutta High Court would have a far-reaching effect in that 
it would release the insolvent not only from all debts provable in insolvency 
in Calcutta, but also in Bombay {s). The whole position was anomalous 
for there were two insolvencies proceeding side by side— -a position not 
contemplated by the Act {t). In the course of his judgment Rankin, J., 
said : “ This case is not to my mind on all fours with the case of Ex parte 
Ditton cited to us because here the matter may be tested in this way : suppose 
the Official Assignee in Bombay had applied to this Court as a * person 

(^'See Tyeb AH v. Puma (1926) 43 (ISSQ) 18 Q. B. D. 164. 

Cal. L. J. 219, 03 I.C. 898, (’26) {p) Re UngtryilSU) 1 Mans. 169. 

A.C. 618; Re JSuraJmull Mungh- (q) (1879) 11 Ch. D. 56. 

chand (1921) 26 C.W.N. 803, 70 (r) Rnslomjee Dordhjee y, K, D. Brother a 

Ul 463, (’21) A.C. 403. (1926) 63 Cal. 866, 99 I. C. 736, 

(n) 8ee Ex parte Kearahy (1886) 17 (’27) A. 0. 163. 

Q. B. D. 1. (a) See P.-t. I. A., s. 45. 

(o) Ex parte Caatle Mail Packet Co, {t) See P.-t. 1. A., s. 22. 
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aggrieved * by this order on the ground that its operation was to sweep away 
the Bombay insolvency altogether. It must be that he could have done 
so in the interest of the Bombay creditors. To my mind, not in his 
capacity as a creditor who has proved in this insolvency, but in his capacity 
as a creditor taking part in the other insolvency the appellant has a right 
to come to this Court and say that the order made by this Court is one which 
shctuld not have been made. The insolvents actually applied to the Bombay 
Court to terminate its proceedings on the ground of the order of the learned 
[trial] Judge.” The judgment of Sanderson, C.J., proceeded on the ground 
that no objection was taken to the appearance of the appellant in the Court 
below, and he was therefore entitled to appeal. 

A creditor may appeal from an order granting protection to the 
insolvent, though he may not be a decree-holder so as to be in a position to 
arrest the insolvent if the order were refused (w). 

793. Appeal against refusal to hear.-~If notice of an application 
proposed to be made by the Official Assignee for directions is given to the 
insolvent, and the Court refuses to hear the insolvent, the insolvent is a 
“ person aggrieved ” and he is entitled to appeal from such refusal (u). 

794. Order for private examination.~-A person who is ordered to 
be examined under sec. 36 of the Act, is a “ person aggrieved ” by the order 
if the order is oppressive or hard upon him (w). If he applies to the Court 
which made the order to review and rescind it [sec. 8(1)], but the application 
is refused, he may appeal from the order of refusal (x). 

795. Contempt of Court.- An insolvent is entitled to appeal as a 
“person aggrieved” against an order committing him for contempt of Court 
for wilful failure to deliver up to the Official Assignee property forming 
part of his estate (?/). 

796. Order for administration in insolvency of estate of person 
dying insolvent. — A creditor of a deceased person who has taken out an 
Originating Summons for the administration of the estate of the deceased 
is a “ person aggrieved ” by an order for the administration of his estate 
in insolvency under sec. 108 of the Act (z). So is an administrator of the 
estate of a deceased person who will be put to expense in complying with an 
order made under that section (a), as where there are no assets available for 
distribution (6). 

797. Notice to Official Assignee.— 0 . 58, r. 2, of the Rules of the 
Supreme Court provides that the notice of appeal shall be served upon 
all parties directly affected by the appeal, and it shall not be necessary to 
serve parties not so affected ; but the Court of Appeal may direct notice of 
the appeal to be served on all or any of the parties to the proceedings, or upon 
any person not a party. 


(?4) Maliomed Haji Essac v. Shaik AMod 
Rahiman (1916) 40 Bom. 461, 
31 I.C. 507. 

(v) Re Webb and Sons ( 1 887) 4 Morr. 52. 
' (i») Re North Australian Territory Co. 
(1890) 45 Ch.D. 87, 93, 95. 

(x) Re A Debtor (1917) 1 K.B. 558. 

(y) Re Ashwin (1890) 25 Q. B. D. 271. 

See P.-t. I. A., 8. 33 (4). 


{z) Re Kitson (1 91 1) 2 K.B. 109. 

(а) E.g., lodging an aecount of the 

administration (if any) of the 
estate, furnishing a list of 
creditors and a statement of the 
assets and liabilities. See Cal. 
Rule 163; Mad. Rules 109, 110; 
Bom. Rule 165 ; Rang. Rule 227. 

(б) Re Hosking (1912) 106 L.T. 640. 


Parai. 

792.797 
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Pnym In England the Official Receiver must in all cases be served with notice 

797^1 of appeal from a receiving order. But the Official Keceiver, though served, 
ought not to appear at the hearing of the appeal unless there are special 
circumstances which he desires to bring before the Court, and in the absence 
of special circumstances he will not be allowed his costs of appearance (c). 
This rule is not confined to appeals from a receiving order, but applies 
to all appeals (d). The High Court of Calcutta has held that though there 
is no provision in the Presidency-towns Insolvency Act or the Rules made 
under it for such service, it is necessary and desirable to follow the English 
practice, and that the Official Assignee must in all cases be served with 
notice of an appeal from an order of adjudication (e). In a case under the 
Provincial Insolvency Act (/) the question arose whether the Receiver was 
a necessary party to an appeal against an order of adjudication, and it was 
held that he was not. As to whether notice of the appeal should be served 
on the Receiver, the Court said that the English decisions were no guide 
in cases under the Provincial Insolvency Act. This is, indeed, going too far. 

798. Orders which may be made in appeal.— The Divisional Bench 
of the Court sitting in appeal in an insolvency matter has the power to make 
the order which it thinks the Judge exercising insolvency jurisdiction ought 
to have made ; the Bench is not confined merely to making a declaration 
that the order of the Judge exercising insolvency jurisdiction was wrong (g), 

799. Security for costs. — The Appellate Court has the power to 
order security for costs of the appeal under sec. 8 (2) (b) of the Act read with 
0. 41, r. 10, of the Code of Civil Procedure, 1908 {h). 


800. Special leave to appeal. — Where no appeal lies except with 
the leave of the Judge sitting in insolvency, and leave to appeal is refused, 
it is competent to the unsuccessful party to apply to the Appellate Court 
for special leave to appeal (i). 

801. Where judges differ in opinion.—Where two Judges of a 
Division Court differ in opinion in an appeal from an order of a Judge 
exercising insolvency jurisdiction, the appeal will be governed in Calcutta 

Fatehpunia (1925) 29 C. W. N. 
884, 89 1 C. 584, (’25) A.C. 1215. 
if) Mali Ram v. Keical Ram (1927) 
9 Lah. L. J. 550, 105 l.C. 669, 
(’28) A.L. 202. 

(gr) Sarai Kumar Ray v. Nabin Chandra 
Ram Chandra Shaha (1929) 56 
Cal. 667, 683, 684. 1 15 I. C. 39, 
(•28) A.C. 786. 

(h) Lakhipriya Dadi v. Raikishori Dost 
(1915) 43 Cal. 243, 32 1. C. 3. 

(i) Panaehand v. Dobson ( 1 923) 25 Bom. 
L.R. 161. 72 I.C. 261, (’23) A.B. 
245. 


(c) Kx parte Dixon (1884) 13 Q.B.B. 

1 1 8 ; Tife Webber ( 1 889) 23 Q.B.D. 
313. 

(d) Rules of the Supreme Court O. 58, 

r.2 ; Kx parte White (1885) 14 
Q. B. D. 600, 603-604 [appeal 
by bankrupt from order granting 
discharge on condition of his 
consenting to judgment being 
entered up against him] : Ex parte 
Reed and Bowen (1886) 17 Q. 
B. D. 244 [appeal by debtor from 
order refusing to approve of 
flcheme of arrangementl. 

<e) Khemkarandas Khemka v. Haribux 
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Madras and Bombay by the provisions of clause 36 of the Letters Patent 
and in Rangoon by those of clause 34 {j). 

802. Appeal to Privy Council.““An appeal lies to the Privy 
Council under clause 39 of the Letters Patent of Calcutta, Madras and 
Bombay, from an order made by the High Court in its appellate jurisdic- 
tion under sec. 8 of the Act (A). 

803. Limitation for appeal from order of officer empowered 
under sec. 6. — The period of limitation for an appeal from an order made 
by an officer delegated with powers under sec. 6 is twenty days from the 
date of the order as provided by sec. 101 of the Act. The time for filing an 
appeal may be extended under sec. 90 (5) of the Act if sufficient cause is 
shown. 

804. Limitation for appeal from order of Judge exercising 
insolvency jurisdiction. — The period of limitation for an appeal from an 
order made by a Judge of the High Court exercising insolvency jurisdiction 
is twenty days from the date of the order under art. 151 of Sch. 1 to the 
Indian Limitation Act, 1908. The limitation being governed by the 
Limitation Act, the time for filing an appeal may be extended under sec. 5 
of that Act if sufficient cause is shown (/). 


C . — Appeal to Court against Official Assignee. 

805. Appeal from decision of Official Assignee to Court 
[P.-t. I. A., s. 86].- -If the insolvent or any of the creditors or any other 
person is aggrieved by any act or decision of the Official Assignee, he may 
appeal to the Court, and the Court may confirm, reverse or modify the 
act or decision complained of, and make such order as it thinks just. 

806. Parallel enactments. — This section is based on sec. 90 of the 
Bankruptcy Act, 1883, now sec. 80 of the Bankruptcy Act, 1914, and 
corresponds to sec. 68 of the Provincial Insolvency Act. There was no 
such provision in the Indian Insolvency Act, 1848 (m). Where an appeal 
is preferred under sec. 86, a further appeal lies from the order of the Court 
under sec. 8 (2) (b) ; but where an ai)peal is preferred under sec. 8 (2) (a) 
from an order made by an officer delegated with j)Owers under sec. 6, no 
further appeal lies except with the leave of the Court. 


{j) As to the law before the ameiiclment 
of the clauses, see Official Asttignee 
of Madras v. Lupprian (I91J) .34 
Mad. 121, 6 I.C. 387. 

(k) Annamalai CheMy v. Official Assigfiee 
oj Madras (1925) 35 Mad. L.T. 
57. 91 I.C. 126, (-25) A.M. 243. As 
to appeals to Privy Council under 
Prov. I. A., see Chhairapat Singh 
Dugar v. Kharag Singh Lack- 
mirani (1913) 40 Cal. 685, 19 I.C. 


435. 

(/) Mahomed Hnji Essack v. Shaik 
Abdool Hahiman {\^\iS) 40 Bom. 
461, 465, 31 I.C. 507. See also 
Ex parte Tucker (1879) 12 Ch. 
\). 308, and Bankruptcy Rules, 
Rule 130. As to cases under Prov. 
1. A., see 8. 78 of that Act. 

{m) iSee Official Assignee of Madfhs v. 
Bamchandra Iyer (1910) 33 Mad. 
134, 5 1. C. 974; Rowlandson v. 
Champion (1894) 17 Mad. 21. 


Paxat. 

801-806 
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Paras. 807. Limitation for appeal against Official Assignee [F.-t. I. A.r 
807-812 8. 101] . — The period of limitation for an appeal from any act or decision of 

the Official Assignee is twenty days from the date of such act or decision. 
Under sec. 90 (5) the time for filing an appeal may be extended if sufficient 
cause is shown. The mode of counting the period of limitation is governed 
by the Indian Limitation Act, 1908 (n). • 

808. Who may appeal. — An appeal may be preferred under this 
section by the insolvent or any of the creditors or any other person aggrieved 
by the act or decision of the Official Assignee. 

809. The insolvent. — The insolvent cannot appeal unless he is 
“ aggrieved by an act or decision of the Official Assignee. This subject 
is discussed in para. 790 above, under the head “ The insolvent.” 

809A. Creditor. — See para. 792 above. 

810. Any other person aggrieved.— As to who is a person aggrieved,, 
see para. 787 above. 

811. Seizure of property of third person by Official Assignee.— 

When property claimed by a third person is seized by the Official Assignee 
under sec. 58 (2) of the Act as belonging to the insolvent, such person 
may jiroceed by way of appeal under this section or he may bring a regular 
suit to establish his right to the property. Sec. 86 does not oust the 
jurisdiction of the ordinary Courts to entertain the suit (o). But if he 
elects to appeal under sec. 86, and the case is decided, the decision will 
operate as res judicata and it will bar a suit in respect of the same 
matter {p). 

6. Appeals, Revision and Review under Provincial Insolvency Act. 

This subject may be considered under three heads, namely : — 

A. Appeals from orders of Court. 

B. Appeal to CoUrt against Receiver. 

C. Appeals from orders of Official Receiver. 

A . — Appeals from Orders of Court. 

812. Appeals from orders of Court [Prov. I. A., s. 75].— (l) The 
debtor, any creditor, the Receiver or any other person aggrieved by a decision 
come to or an order made in the exercise of insolvency jurisdiction by a 
Court subordinate to a District Court may appeal to the District Court, and 
the order of the District Court upon such appeal shall be final ; provided that 
the High Court, for the purpose of satisfying itself that an order made in 

{n) See Arhuthnoi Sn Co. v. Sabapathy (1911) 13 Bom. L. R. 13, 9 I. G. 

Mudaliar (1912) 23 Mad. L. J. 344 [a case under I. I. A., 1848]. 

221, 14 I. C. 679. (p) Abdul Lalheef v. Official Aasigiiee of 

(o) ifagifUal Chunilal v. Official Aasig- Madras (1917) 40 Mad. 1173, 

nee (1911) 35 Bom. 473, 12 I. G. 44 LG. 847. 

391 ; Re Raaeul Haji Casaum 
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any appeal decided by the District Court was according to law, may call Paras* 

for the case and pass such order with respect thereto as it thinks fit ; provided 812, 813 

further that any such person aggrieved by a decision of the District Court on 
appeal from a decision of a subordinate Court under sec. 4 may appeal to 
the High Court on any of the grounds mentioned in sec. 100 (1) of the Code 
of Civil Procedure, 1908. 

(2) Any such person aggrieved by any such decision or order of a 
District Court as is specified in Schedule I to the Act, come to or made other- 
wise than in appeal from an order made by a subordinate Court, may 
appeal to the High Court. 

(3) Any such person aggrieved by any other order made by a District 
Court otherwise than in appeal from an order made by a subordinate Court 
may appeal to the High Court by leave of the District Court or of the High 
Court. 

813. Appeals to District Court and High Court.— For the 

purposes of appeal orders and decisions may be divided into three classes, 
namely : — 

I. Orders made by a Court subordinate to a District Court. 

II. Orders made by a District Court in appeal from an order of a 
subordinate Court. 

III. Orders made by a District Court otherwise than in such appeal. 

These again may be sub-divided into — 

(1) orders specified in Schedule I of the Act ; and 

(2) other orders. 

I. Every order made in the exercise of insolvency jurisdiction by a 
Court subordinate to a District Court is appealable to the District Court. 

II. Every order made by a District Court in appeal from an order of a 
subordinate Court is final except that where an order is made under sec. 4, 
an appeal lies from it to the High Court on any of the grounds mentioned in 
sec. 100 (1) of the Code of Civil Procedure, 1908. But though no appeal lies 
to the High Court from an order made by a District Court in aj)peal except 
in the case mentioned above, the High Court, for the purpose of satisfying 
itself that an order made in appeal by the District Court was according to law, 
may call for the case and pass any such order with respect thereto as it 
thinks fit. 

Sec. 4 deals with questions of title, priority, etc. Sec. 100 (1) of the 
Code provides for a second appeal to the High Court if the decision is 
contrary to law, etc. 

III. (1) Every order made by a District Court otherwise than in 
appeal from an order of a subordinate Court, which is specified in Schedule I to 
the Act, is appealable to the High Court. (2) Orders other than those 
specified in that Schedule are appealable only by leave of the District Court 
or of the High Court. 
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Fteas. Summarising the above it may be said that an appeal lies to the High 
81M15 Court in the following cases : — 

( 1 ) from an appellate order of a District Court, if the order of the 
subordinate Court was one made under sec. 4 and the appeal is 
preferred on one of the grounds mentioned in sec. 100 ( 1 ) of the 
Code ; 

(2) from an original order of a District Court — 

(i) if the order is one specified in Schedule I to the Act ; 

(ii) if not so specified, with leave of the District Court or of the 
High Court. 

Schedule I specifies certain orders made under secs. 4, 25, 26, 27, 33 , 
35, 37, 41, 50, 53 and 54 of the Act (pi.) 

814* Changes in the law* — This section corresponds to sec. 46 of 
the Provincial Insolvency Act, 1907, and introduces the following alterations 
in the law : — 

(1) Under sec. 46 the right of appeal was given “to any person aggriev- 
ed ” by an order. Under the present section the right of appeal is given to 
“ the debtor, any creditor, the Eeceiver or any other person aggrieved 
by an order. 

( 2 ) The second proviso to sub-sec. ( 1 ) is new. 

(3) The first and third items in Sch. I to the Act are also new. The 
first item relates to dc(?isions of questions of title, priority, etc., under sec. 4 
of the Act, The third item relates to orders awarding compensation under 
sec. 26 of the Act. 

815* Court subordinate to a District Court*— Sec. 3 of the Act 
provides that the District Courts are to be the Courts having jurisdiction 
under the Act. At the same time power is given by that section to the 
Local Government to invest any Court, by notification in the local Official 
Gazette, with jurisdiction in any class of cases, and any Court so invested 
is to have within the local limits of its jurisdiction concurrent jurisdiction 
with the District Court under the Act. But though a Court so invested 
has concurrent jurisdiction with the District Court, it is nevertheless for the 
purposes of appeal a Court subordinate to the District Court, so that an 
appeal lies from its orders not to the High Court, but to the District Court ( 7 ). 
An Additional District Judge, however, exercising insolvency jurisdiction 
as part of the functions assigned to him by the District Judge under the 
Bengal, N.-W. P. and Assam Civil Courts Act, 1887, is not a Court subordinate 

(pi) The entry relating to b. 69 was! 335; Madhorao Deorao v. Nago 

repcahd by the Repealing Act, 1 (1923) 71 I. C. 37, (’23) A. N. 80. 

1927 (12 of 1927). ! See also Digendra Chandra Baaak 

(q) Chaiturbhuj Mehesri v. Harlall Agar- 1 v. Ramani Mohan Ooatoami (1918) 

walla (1925) 80 I.C. 868, (’26) A.C. 1 22 C. W. N. 958, 48 I. C. 333. 
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to the District Court, and an appeal lies from his orders not to the District Paras* 
Court but to the High Court. Such a Judge does not require to be invested 815-817 
with insolvency jurisdiction by any notification of the Local Grovernment (r). 

816. Who may appeal- — The persons entitled to appeal under this 
section are the debtor, any creditor, the Receiver or any other person 
aggrieved by an order. Unless the debtor or creditor or Receiver or any 
other person is a “ person aggrieved,” he cannot appeal from the order. 

It is a peculiarity of the law of bankruptcy that not only a person who 
is a party to an order, but also any person who is aggrieved thereby, is 
entitled to appeal from the order, even if he is not a party to it. The reason 
is that proceedings in bankruptcy affect not only the parties thereto but 
also other people {s). 


817- Person* aggrieved- — The expression “ person aggrieved ” has 
been taken from the corresponding section of the English Bankruptcy Acts (^). 
The meaning of that expression was explained in Ex parte Sidebotham (u) 
by James, L.J., a great authority on the law of bankruptcy, in these 
terms : “It is said that any person aggrieved by any order of the Court is 
entitled to appeal. But the words * person aggrieved ’ do not really mean a 
man who is disappointed of a benefit which he might have received if some 
other order had been made. A * person aggrieved ’ must be a man who has 
suffered a legal grievance, a man against whom a decision has been pro- 
nounced which has wrongfully deprived him of something, or wrongfully 
refused him something, or wrongfully affected his title to something.” Two 
expressions in this classical judgment were further explained by Lord 
Esher, M.R., in Ex parte Official Receiver (v). As to the expression “ legal 
grievance ” the Master of the Rolls said that the grievance suffered must 
be a legal grievance : a pecuniary grievance, or a grievance to property or 
person, may not of itself be a legal grievance. As to the expression 
“ wrongfully refused him something ” he said : “ It cannot mean wrongfully 
refusing him something unless it be a refusal of something for which ho 
had a right to ask, so that that definition of James, L.J., would mean 
a ‘ person aggrieved ’ must be a man against whom a decision has been 
pronounced which has wrongfully refused him something which he had a 
right to demand.” The definition of James, L.J., has been followed in 
almost every case both English and Indian in which the question 
arose whether a person was a “ person aggrieved ” so as to entitle him to 
appeal. 


(r) Makkan Lai v. Sri Lai (1912) 34 
All. 382, 14 I. 0. 162. See also 
Mill Chand v. Murari Lai (1914) 
36 All. 8, 21 I.C. 702. 

(«) Re Michael (1891) 8 Morr. 305; 
Sarat Kumar Ray v. Nabin Chan- 
dra Ram Chandra Shaba (1929) 
56 Cal. 667, 679, 115 I.C. 39, 


(’28) A. (v. 786 ; Chowdappa 

Gounder v. Kathaperumal Pillai 
(1926) 49 Mad. 794, 06 1. C. 914, 
(’26) A. M. 801. 

(t) B. A., 1869, 8. 71 ; B. A., 1883, 

B. 104; B. A., 1914, s. 108. 

(u) (1880) 14 Ch. D. 458, 465. 

(v) (1887) 19 Q. B. D. 174, 177. 


18 
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Paras. parte Sid^tham (w), referred to above, was a case under the Bank- 

SlTy 818 ruptcy Act, 1869. In that case the Comptroller in Bankruptcy made a 
report that the trustee in bankruptcy had been guilty of misfeasance, by 
which the estate had suffered a loss of £1,253, that he had called upon the 
trustee to make good the loss, but that he failed to do so, and applied to the 
County Court to enforce the requisition against the trustee. The ^ Court 
refused to make any order. The Comptroller did not appeal from this refusal, 
but the bankrupt Sidebotham, who had not obtained his discharge, appealed. 
It was contended on behalf of the bankrupt that if the trustee had been 
ordered to pay the £1 ,253, the estate would have paid a dividend of more 
than 10s. in the pound, and then, under sec. 48 of that Act, the bankrupt 
would have been entitled to his discharge. But this argument was not 
accepted and it was held that the bankrupt was not a person aggrieved ” 
and had no locus standi to appeal. In the present case,” said James, L.J., 
“ no one is prejudiced by the refusal of the Court to act on the Comptroller's 
report, except in so far as he has lost any benefit which he might have 
obtained if an order had been made ; there is nothing to embarrass him in any 
proceedings which he may wish to take against the trustee. If there has 
be6n any misfeasance on the part of the trustee, the bankrupt or any credi- 
tor has a right under sec. 20 to apply to the Court, not because the Comp- 
troller has made a report to the Court, but because he is entitled to make 
his own case against the trustee ” {x). 

Any person who asks for a decision from a Court which he had a right 
to ask, or any person who is brought before a Court to submit to a decision, 
is, if the decision goes against him, a “ person aggrieved ” by the decision {y), 

818. The debtor , — The debtor may appeal if he is a “ i)er8on 
aggrieved ” but not otherwise. 

On the making of an order of adjudication, the whole of the property 
of the insolvent vestit,iii the Receiver. The insolvent has no legal interest 
in the property vested in the Receiver and no locus standi in the administra- 
tion of his estate. A bankrupt can do nothing to embarrass the 
administration of his estate.” Even as regards the surplus he has no pro- 
perty in it. He has nothing more than a mere hope or expectation in it (z). 
He cannot therefore be a “person aggrieved” by any act of the Receiver 
in the course of the. administration of his estate. If any part of hief 
property is sold by the Receiver, he cannot apply under sec. 68 to set aside 
the sale on the ground that the sale was prejudicial to him, for he has no 


(w) (1880) 14 Ch. D. 458. 

(x) Ex parte Sidebotham (1880) 14 Oh. 

D. 458, 466. 

{y) Re Lamb (1894) 2 Q. B. 805, 812 ; 
Ex parte Official Receiver (1887) 
19 Q. B. 1). 174, 178; Ketokey 


Charan Banerjee v. Sreemutty 
Sarat Kumari Dabee (1916) 20 
C. W. N. 995, 37 I. C. 71. 

(z) Ex parte Sheffield {\S79) 10 Ch. D. 
434; Re LeadbiUer (1878) 10 
Ch. D. 388. 
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interest in the property. The application under sec. 68 being incompetent Paras* 
in the first instance, the District Court, if it entertains it, has no power to 8I89 819 
grant leave to appeal from its decision to the High Court (a). It has been 
held in a Madras case that an insolvent is entitled as a person aggrieved” 
to appeal against an order admitting a person as a creditor. The decision 
was based on the ground that he would eventually be entitled to the surplus 
and would be deprived of the surplus if the proof of a person claiming to be a 
creditor was admitted (b). The ground on which the decision proceeded was 
disapproved in a subsequent Full Bench case of the same High Court (c), but 
the Bench refrained from expressing any opinion on the decision itself. 

Both these cases were prior to the Provincial Insolvency (Amendment) Act 
39 of 1926. Since the amendment of sub-sec. (3) of sec. 33 by that Act, 
whereby the word “ Receiver ” was substituted for the word “ insolvent ” 
in that sub-section, there can hardly be any doubt that the insolvent is not 
entitled as a “ person aggrieved ” to appeal against an order admitting a 
person as a creditor (d). 

Where on an application by the Receiver for directions notice is served 
upon the insolvent, but at the hearing the Court refuses to hear him, he is a 
“ person aggrieved ” and entitled to appeal from the refusal (e). 

Sec. 28 (6) of the Act provides that the property of the insolvent which 
is exempted by the Code of Civil Procedure, 1908, or by any other enact- 
ment for the time being in force from liability to attachment and sale in 
execution of a decree does not vest in the Receiver. If the Insolvency Court 
directs any such property to be sold, the insolvent is a “ person aggrieved ” 
and is entitled as such to appeal from the order (/). 

819. Creditor. — Sec. 46 of the Provincial Insolvency Act, 1907, 
gave a right of appeal to “ any person aggrieved ” by an order. In the present 
section those words have been amplified into the debtor, any creditor, the 
Receiver or any other person aggrieved ” by an order. This does not mean 
that a creditor can appeal in any case. He cannot appeal unless he is 
a “ person aggrieved 

Cases in which the question has arisen whether a creditor is a ** person 
aggrieved ”, and as such entitled to appeal, fall into three classes, namely: — 

I. Where the order complained of affects only an individual 
creditor and his interest . 


(а) Sakhawai Ali v. Radha Mohan ( 1019) 

41 All. 243, 40 1. 0. 816. 

(б) Sivambramania v. Theethiappa 

(1924) 47 Mad. 120, 75 I. C. 572, 
(’24) A. M. 163. 

(c) Hari Boo t. Official Assignee, 

Madras (1026) 40 Mad. 461, 04 
I. C. 642, (26) A. M. 566. 

(d) See also Prov. I. A., 1020, see. 50 ; 

Re Benoist (1000) 2 K. B. 784; 


Oanga Bahai v. Mukarram Ali 
Khan (1026) 24 All. L. J. 441, 97 
I. C. 556, (’26) A. A. 361. 

(e) Re Webb and Sons (1887) 4 Morr. 52. 

(/) Arman Sardar v. Salkhira Joint 
Stock Co., Ltd. (1013) 18 Cal. 
L. J. 564, 20 1.G. 273 ; Ram Chand 
y. Shop Mohra Shah (1920) 11 
I^h. L.J. 108, 110I.G. 427, (’20) 
A. L. 622. 
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Para. 819 


II. Where the order affects the insolvent’s estate adversely. 
III. Other orders. 


I. Where the order complained of affects an individual creditor 
alone and his interest, he alone is the person aggrieved ” and he alone may 
appeal. Thus if a creditor’s proof is not admitted in full, or if a creditor 
claims to be a secured creditor and his claim is disallowed, he is a “ person 
aggrieved ” and he alone is entitled to appeal. 

11. Where the order complained of adversely affects the insolvent’s 
estate, as where a claim made by a third person against the estate is 
allowed or a claim made by the Receiver against a third person, e.g,^ 
under sec. 53 or sec. 54 of the Act, is disallowed, the question arises whe- 
ther the Receiver alone is entitled to appeal or whether an appeal may be 
preferred by any one creditor as a “ person aggrieved.” The view taken in 
several cases under the Provincial Insolvency Act, 1907, was that creditors 
could not in insolvency proceedings act individually and independently for 
they were represented by the Receiver and he alone could take action. 
Where, therefore, the interests of the whole body of creditors were 
homogeneous, the Receiver alone, it was said, could prefer an appeal, 
and not individual creditors. Some of the decisions proceeded on the 
ground that a creditor in such cases was not a ” person aggrieved ” within 
the definition of that expression in Ex parte Sidehotham (r) [see p. 544 
above]. In some cases the Courts were influenced by the consideration 
that though the words ” any of the creditors ” occurred in sec. 22 (now 
sec. 68) which related to appeals from decisions of the Receiver, those 
words were not used in sec. 46 which related to appeals from orders of 
Courts, and an individual creditor therefore could not appeal from an 
order of the Court in such cases. The present section (sec. 75) contains the 
words “ any creditor^’ which did not occur in sec. 46 of the Act of 1907. 
The difficulty, however, has not completely disappeared as will be seen from 
what follows. 

Cases under this head fall broadly into two classes, namely : — 

1. Where a claim is made by a third person against the estate of the 

insolvent and the claim is allowed by the Court of first 
instance. 

2. Where an application is made to set aside a voluntary transfer 

under sec. 53 or a transfer by way of fraudulent preference 
under sec. 54, and the application is dismissed by the Court 
of first instance. 


(f) (1880) 14Gh. D.458. 
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1. Claifns by third persons against estate, — The High Court of Allahabad Para. 819 
has held in Niadar v. Ramji Lai (5), a case under the Provincial Insolvency 
Act, 1920, that a creditor of an insolvent is a “person aggrieved” by a 
decision (under sec. 4) that property attached by the Receiver under 
sec. ^ 56 as belonging to the insolvent and claimed by a third person as 
his own belongs to such person. The creditor, it was said, was a 
“ person aggrieved ” because the operation of the decision, if it stood, was to 
reduce the estate out of which he was entitled to a dividend. In an 
Allahabad case under the Provincial Insolvency Act, 1907, sec. 46, it was 
held upon facts exactly similar that the creditor was not a “ person aggrieved ” 
and that the Receiver alone could appeal and that if no Receiver was 
appointed the Court should appoint a particular creditor to represent the 
interests of the general body of creditors (t). As to this case it was said in 
Niada/r v. Ramji Lai, that it was a case under the Act of 1907 and that 
sec. 46 did not contain the words any creditor ” which occur in sec. 75 
of the present Act. It seems that in Niadar v. Ramji Lai the Receiver 
was not even a party respondent to the appeal. This raises the question 
whether if the creditor were unsuccessful in the appeal, the decision would 
bind the Receiver or other creditors. Clearly it could not unless it be said 
that the appellant was entitled to represent all other creditors and did in 
fact represent them. This difficulty was felt in a Madras case (u) under 
sec. 53 of the Act, where also the appeal was preferred by a creditor. To get 
over the difficulty the memorandum of appeal was ordered to be amended 
so as to make the appeal one on behalf of all the creditors on the analogy 
of a representative suit under sec. 63 of the Transfer of Property Act, 1882. 

This, indeed, is a queer procedure. Where there is a Receiver appointed by 
the Court who represents the whole body of creditors (as there was in the 
Madras case), it is difficult to understand why the Court should go in search 
of analogies. 

According to the English law the trustee represents all the creditors, 
and all proceedings relating to the estate of the bankrupt must be taken by 
him or in his name. If he refuses to act, or to allow his name to be used, 
any creditor may apply to the Court for leave to use his name on giving 
him an indemnity against costs. The leading case on the subject is Ex parte 
Kearsley (t;). In that case the statutory majority of the creditors passed 
a resolution directing the trustee in bankruptcy not to take any steps to set 
aside a settlement executed by the bankrupt. The dissentient minority, 
being trade creditors whose claims amounted to 18,0001., wished that pro- 
ceedings should be taken, and the trustee refusing to move in the matter. 


(«) (1925) 47 All. 849, 88 1. C. 944, 
(*25) A. A. 549 ; Shikri Prasad v. 
Aziz Alt (1922) 44 All. 71, 63 I.G. 
601, (*22) A. A. 196. 

(0 Jhabba Lai v. Shib Charan Das 


(1917) 39 All. 152, 37 1, C. 76. 

{u) Chowdappa Oounder v. Kathaperu^ 
mal Pillai (1926) 40 Mad. 794, 
96 I. C. 944, (’26) A. M. 801. 

(V) (1886) 17 Q. B. D. 1. 
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Para* 819 applied ^ Court in their own names tor a declaration that 
the settlement was void as against the trustee (w). It was argued for the 
trustees of the settlement that the applicants though creditors had no 
hem standi, for if the trustee in bankruptcy refused to act, they should 
have applied to the Court to use his name. On the other hand it was 
argued for the applicants, on the authority of Ex parte Sidebotham (x), that 
a creditor was a person aggrieved ” and as such entitled to appeal, and 
that there was nothing in the Bankruptcy Act or the Buies framed under it 
which required that leave to make the application should first be obtained. 
But this argument was not accepted and on the application of counsel for 
the applicants the notice of motion was allowed to stand over with liberty 
to the applicants to apply for leave to use the name of the trustee on giving 
him a proper indemnity. In the course of his judgment. Cave, J., a great 
authority on bankruptcy law, said : It is monstrous that any creditor, 
however small the amount of his debt, who is dissatisfied with the conduct of 
the trustee, should be at liberty to launch a motion like this. Such a course 
is full of inconvenience, is not supported by any authority, and must not 

be adopted The proper course, as I have said, is to make a preliminary 

application for leave to use the name of the trustee on indemnifying him 
against costs.” The learned Judge did not say that the applicants were not 
** persons aggrieved ” within the definition in Ex parte Sidebotham. What 
he did say in efiect was that the trustee represented all the creditors, and 
any proceeding in bankruptcy relating to the estate of the bankrupt must be 
taken by him or in his name. This principle has been embodied in sec. 64A 
inserted in the Act by Act XXXIX of 1926. It is submitted that the 
rule contained in sec. 54A should be followed in the case of adverse claims 
made by third persons against the estate of the insolvent both as regards 
original applications and appeals. See the next sub-paras. 

2. Voluntari/ transfers and fraudulent preference. — It is now provided 
by sec. 54A, which was inserted in the Act by Act 39 of 1926, that a petition 
for the annulment of any transfer made under sec. 53, or of any transfer or 
payment under sec. 54, may be made by the Receiver or, with the leave of 
the Court, by any creditor who has proved his debt and who satisfies the 
Court that the Receiver has been requested and has refused to make such 
petition. This is in accordance with the English practice stated in the 
preceding paragraph with this difference that instead of leave being granted 
to use the Receiver’s name on indemnif 3 ring him against costs, leave is 
granted to the creditor to make a petition in his own name. The petition, 
though in the name of an individual character, would be one by the creditor 
in his representative character and the decision on the petition would bind 
the Receiver and all other creditors. 


(w) See Prov. I. A., 1920, a. 53. 


I (z) (1880) 14 Oh. D. 458. 
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Before sec. 54A was introduced, there was a conflict of decisions Para* 819 
whether a creditor was entitled to apply to set aside transfers under secs. 53 
and 54. It was held in some cases that he was. In some c&ses it was 
held that he was not, and that the Receiver alone was entitled to apply 
under those sections, and if he refused, a creditor could apply to the Court to 
allow him to use the name of the Receiver. Sec. 54A sets the conflict at 
rest.* 

As regards appeals from orders under secs. 53 and 54 it has been held 
by the High Court of Madras in cases which arose before the amendment 
that even if a creditor could not initiate a proceeding under those sections, 
he was entitled to appeal from an order upholding the transfer as a 
“ person aggrieved ” (y), even if the Receiver was not moved to appeal ( 2 ), 
provided the Receiver was joined as a party respondent to the appeal. In 
the case last mentioned the Court, realizing that no individual creditor in 
such a case had a right to represent the whole body of creditors, directed 
the memorandum of appeal to be amended so as to make it clear that the 
appeal was on behalf of the general body of creditors, on the analogy of a 
suit under sec. 53 of the Transfer of Property Act, 1882. Sec. 54 A applies 
in terms to an original petition to set aside a transfer. It indicates, how- 
ever, the procedure to be followed in the case also of an appeal. Under 
the Presidency-towns Insolvency Act the Official Assignee alone is entitled 
to move und.cr the corresponding secs. 55 and 56, and if his application 
is dismissed, to appeal against the dismissal. There is, however, a conflict 
of decisions as to what course should be adopted if he refuses to do so. 

According to the Calcutta decisions, any creditor may apply to the Court 
for leave to appeal in his own name as representing the general body of 
creditors (zl). According to the Rangoon decision^ no such leave can be 
granted, and the only remedy of the creditor is to ap|)eal against the 
refusal of the Official Assignee under sec. 86 of the Act (z2). The Calcutta 
view is the correct one. 

If no Receiver has been appointed, the Court itself can move under 
secs. 53 and 54 on the matter being brought to its notice by a creditor. But 
when it comes to a question of appeal, the proper course is for the Court to 
appoint a particular creditor to represent the whole body of creditors. A 
decision in an appeal filed by such a creditor will bind the estate. 


III. The third class of cases comprises orders such as an order of 
discharge or a protection order. In cases belonging to this class any 
creditor may appeal as a “ person aggrieved.” Thus an unpaid creditor may 


(y) Amnthamrayana Ayyar v. San- 
karanarayam Ayyar (1924) 47 
Mad. 673, 79 I. C. 396, (’24) A.M. 
345. In this case the Court relied 
on Re Webb (1876) 2 Ch. D. 326, 
but that was a case under sec. 125 
of the Bankruptcy Act, 1869, 
which provided for liquidation by 
arrangement. No trustee in 
bankruptcy was appointed, but 
a trustee only under the scheme 
of liquidation. 


(z) Choivdappa Oounden v. Kathaperu^ 
mat Pillai (1926) 49 Mad. 794, 
96 I.C. 944, (’26) A.M. 801. 

( 2 I) SeeTyeb AH v. Puma (1926) 43 
Cal. L. J. 219, 93 l.C. 898, (’26) 
A.C. 618; Re SuradmuR Mungh- 
chand (1921) 26C.W.N. 803, 70 
I.C. 463, (’21) A.O. 403. 

(z2) In the matter oi the Estate of P. A. 
MohamedGanny (1927 ) 5 Rang. 
375, 104 l.C. 89, (’27) A.R. 284. 
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Para* 819 against an order granting discharge to the insolvent (^), or an order 

approving a composition or a scheme, though his proof has not been admitted 
at the date of the order, if at the time of appeal his proof has been formally 
tendered and has not been rejected (A). In the one case the operation of the 
order is to preclude him from all remedy against the insolvent and to limit his 
rights to a payment of a dividend out of the insolvent’s estate (t). In the 
other case the operation of the order is to limit his rights under the composi- 
tion or scheme (j). Similarly a creditor who has tendered his proof may appeal 
from an order annulling an adjudication under sec. 41 of the Act owing to 
the failure of the insolvent to apply for his discharge within the time specified 
by the Court (A;), or from a protection order (I). A person, however, who 
merely alleges that he is a creditor, but who has omitted for several years 
to prove his debt, is not a “ person aggrieved ” (w). In the case last cited 
the Court refused to give further time to the appellant to tender his 
proof on the ground of laches on his part in establishing his character of 
** creditor 


Sec. 43 (2) of the Provincial Insolvency Act, 1907, empowered the 
Court, if the insolvent was guilty of any of the offences mentioned in it, to 
sentence him to simple imprisonment for a term which might extend to one 
year. It was held in cases under that Act that where the Court refused to 
frame a charge against the insolvent on the complaint of a creditor, the 
creditor was not a “ person aggrieved ” and was not therefore entitled to 
appeal from the refusal (n). The ground of the decisions was, that as pointed 
out in parte Official Receiver (o), a “ person aggrieved ” must be a man 
against whom a decision has been pronounced which has wrongfully refused 
him something which he had a right to demand, while a creditor has no right 
to put the Court in motion under sec. 43 (2) although the Court may avail 
itself of the assistance which he may render (p). It was also held that even 
if the complaint was made by the Receiver, he would not be a “ person 
aggrieved ” for he was merely the representative of the creditors and 
just as a creditor could not appeal, so he also could not (q). The same 
principles, it seems, would apply to cases under secs. 69 and 70 of the 
present Act. 


(g) Ex parte Castle Mail Packet Co, 

(1886) 18 Q. B. D. 164. 

(h) Re Langtry (1894) 1 Mans. 169. 

(i) Ex parte Castle Mail Packet Co, 

(1886) 18 Q. B. B. 164, at p. 168, 
supra, 

(j) Re Langtry (1894) 1 Mans. 169, at 

p. 171, supra, 

(k) Seo Abbi Reddi v. Venkata Reddi 

(1926) 61 Mad. L. J. 60, 94 I. C. 
361, (’27) A. M. 176. 

(l) Mahomed Haji Essack v. Shaik 

Abdool Rahiman (1916) 40 Bon?. 
461,31 1.0.607; Jai Singh y. 
Normal Das (19^) 7 Lah. L. J, 
663 (’26) A. L. 24, 92 I. 0. 236. 

(m) Ex parte Ditton (1879) 11 Ch. D. 66, 

distinguished in Rustomjee Dorab- 


jee V. K, D, Brothers (1926) 63 
Oal. 866, 880, 99 I.C. 736. (’27) 
A.C. 163. 

(n) Ladu Ram v. Mahabir Prasad (1917) 

39 All. 171, 37 I. G. 996; 

Nainar v. Manicka Asari (1917) 

40 Mad. 630, 27 I. C. 241 ; Pala- 
niappa Chetty v. Subramania 
CheUy (1920) 38 Mad. L. J. 338, 
64 I. 0. 740 ; Digendra Chandra 
Basak v. Ramani Mohan (1918) 
22 C. W.N. 968,48 1. 0.333. 

(o) (1887) 19Q. B. D. 174. 

(p) (1920) 38 Mad. L. J. 337, at p. 339, 

64 I. 0. 740, supra, 

{q) Bhagwant Kishore v. Sanwdt Das 
(1921) 19 All. L. J. 701, 61 I. C. 
802, (’21) A. A. 246. 
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820. Receiver. — Where an application is made by the Receiver as 
representing the estate but the application is refused, the Receiver is a 
“ person aggrieved ” and is as such entitled to appeal (a). As regards wrongs 
personal to the Receiver, he is entitled to appeal if he conies within the 
definition of a “ person aggrieved in Ex parte Sidebotham referred to in 
paragraph 817 above. Thus where an Official Receiver was appointed 
Receiver of an insolvent’s estate, but he was removed the next day, and 
another person was appointed Receiver in his place, it was held that he 
was a person aggrieved ” and was as such entiled to appeal (6). But a 
Receiver is not a “ person aggrieved ” merely because an adjudication 
has been annulled ; he cannot therefore appeal from the annulment, 
though if he is dissatisfied with the commission awarded to him up to 
the date of the annulment, he may appeal from it (c). Nor is he entitled 
to appeal from the refusal of the Court to frame a charge against the 
insolvent on his application under sec. 43 (2) of the Provincial Insolvency 
Act, 1907 (d). See para. 819 above, “ Creditor.” 

821. Any other person aggrieved.— Beside the debtor and credi- 
tors, any person may appeal from an order or decision if he comes within 
the definition of a person aggrieved ” in Ex parte Sidebotham dealt with 
in para. 817 above. The expression “ any other person ” includes a 
person against whom a decision is given under sec. 4 which relates to questions 
of title, priorities, etc., or sec. 28 (7) which relates to the relation back of 
the Receiver’s title, or sec. 53 which relates to voluntary transfers, or sec. 54 
which relates to fraudulent preferences (e). See para. 817 above. 

822. Questions of title under sec. 4 and second appeal 
[sec. 75 (1), second proviso]- — Sec. 4 of the Act empowers the Court 
** to decide all questions whether of title or of priority, or of any nature 
whatsoever, which may arise in any case of insolvency coming within the 
cognizance of the Court.” Decisions on questions of title, etc., under 
sec. 4 fall into two classes, namely : — 

(1) decisions by a District Court on ap|)eal from a subordinate 

Court ; and 

(2) decisions by a District Court otherwise than in appeal from a 

subordinate Court. 


In case (1) a second appeal lies to the High Court on any of the grounds 
mentioned in sec. iOO (7) of the Code of CivU Procedure, 1008. This in fact Is 
the only case in which a second appeal is allowed under the Act. In case (2) 


(а) Ex parte Official Beceiver (1887) 19 

Q. B. D. 174. 

(б) Official Receiver, Tanjore v. Nataraja 

/SToatrial (1923) 46 Mad. 405, 72 
I. C. 225, (*23) A. M. 355. 

(c) Badha Mohan y. Ohasi Bam (1917) 
Punj. Rec. No. 93, . p. 368, 41 


I. C. 96. 

(d) Bhagwant Kiahore v. Sanwal Dm 
(1921) 19 All. L. J. 701, 61 I. G. 
802, (*21) A. A. 246. 

\e) See Algappa Chettiar y. VeUachani 
^Sfertwa* (1928)112 LG. 623, (’28) 
A. M. 981. 


Paras.- 

mm 
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Para* 822 an appeal lies to the High Court on any ground. The grounds mentioned in 
sec. 100 (1) of the Code are that the decision is contrary to law, or that the 
decision hi» failed to determine some material issue of law, or that there 
has been a substantial error or defect in procedure which may possibly have 
produced error or defect in the decision of the case upon the merits. 
Putting the above in another form, it may be said as regards orders 
under sec. 4 that — 

(1) there is a second appeal to the High Court from the appdlate 

order of the District Court if the appeal is one on a question 
of law or any other ground mentioned in sec. 100 (1) of the 

Code. This is under the second proviso to sub-sec. (1) ; 

• 

(2) there is a first appeal as of right to the High Court from the 

original order of a District Court whether the question to be 
decided by the High Court is one of law or of fact. This 
is under sub-sec. (2). See para. 824 below. 

The question which assumes importance in the class of cases now 
under consideration is whether the decision appealed from is one under 
sec. 4. If it is, an appeal lies to the extent mentioned above. What 
then are questions of title within the meaning of sec. 4 ? 

The questions which the Court is empowered to decide under sec. 4 
are ‘‘ all questions whether of tUh or priority or of any naiuro whatsoever^"' 
etc. 


Questions of title . — Questions under sec. 53 which relate to voluntary 
transfers are questions of title within the meaning of sec. 4. Therefore, 
if an application is made by the Receiver to a subordinate Court under 
sec. 53 to set aside a transfer, and the transfer is set aside, and the 
decision is confirmed in appeal by the District Court, a second appeal lies 
at the instance of the transferee to the High Court under the second proviso 
to sec. 75 (1), if the question involved is one of law. The Receiver also may 
appeal if the decision is against him {f). The question whether a deed of 
gkt made by the insolvent more than two years before the presentation of 
the petition is fraudulent and void as against the Receiver under sec. 53 of 
the Transfer of Property Act, 1882, is also a question of title within the 
meaning of sec. 4. Therefore, if property transferred by way of gift by the 
insolvent to his wife is advertised for sale by the Receiver as the property 
of the insolvent, and if the wife applies to the Subordinate Judge, and the 
Judge upholds the gift as hona fide, and the Receiver appeals to the District 
Judge who sets aside the gift as being in fraud of creditors, the wife is 
entitled to prefer a second appeal to the High Court if a point of law is 
involved {g). The same rule applies where the transfer impeached is in 
the form of a sale (A). See para. 824 below. 


(/) LaXji 8ahai Sing v. Abdul Oani (1910) 
15 C. W. N. 253, 7 I. 0. 765 ; 
Seth Sheoial v. Oirdharilal. (*24) 
A. N. 361, 78 I. G. 140. 
ig) Fool Kumari Daei v. Khirod Chan- 


dra Dos Chipta (1927) 31 C.W.N. 
502, 1021. 0. 115,(’27) A.G.474. 
(A) SMkri Praaad v. Hafiz Aziz AH 
(1922) 44 All. 71, 63 tO. 601, (’22) 
A.A. 196. 
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Qtiestions of any nature whatsoeoer. — ^Under sec. 4 the Court has the 
power to decide all questions whether of title or priority or “ of any nature 
whatsoever.” An order annulling an adjudication under sec. 43 owing to 
the insolvent’s failure to apply for his discharge within the time fixed by 
the Court under sec. 27, is not a decision on a question of title. There is a 
conffict of opinion whether it is a decision on a question *‘of any nature 
whatsoever” within sec. 4. In a Madras case Ramesam, J., expressed the 
opinion that it is (i). In a later Madras case (jf), it was held that it is not, 
and this, it is submitted, is the correct view. In the last mentioned case 
Pakenham Walsh, J., said : “ To say that this order is passed under sec. 4 
amounts to saying that every order, under the Act can be brought under 
sec. 4 and that therefore a second appeal lies on a question of law against 
every order passed under the Act. That is to render the Schedule and the 
plain proviso of sec. 75 (2) meaningless.” 

Refusal to decide questions of title, — Refusal to decide questions of title 
under sec. 4 is appealable as much as a decision under that section. Thus if 
property claimed by the Receiver as belonging to the insolvent is claimed 
by a tMrd person as his own, and the District Judge without deciding the 
question of title directs the property to be sold subject to the claim of 
such person, an appeal lies to the High Court under sec. 75 (2) of the Act (k). 

823. Value of property for purposes of appeal.— Irrespective 
of the value of property involved an appeal lies under sec. 75 (1) to the 
District Court against a decision of a Subordinate Judge on a question 
under sec. 4, and a second appeal lies to the High Court. Sec. 5 (2) of the 
Act does not import into the Act the provisions regulating appeals to differ- 
ent Courts according to the value of the claim or the property involved (Q. 

824. Appeal as of rischt from original order of District Court 
[sec. 75 (2)]* — Sec. 75 (2) gives a right of appeal to the High 
Court from an original order of a District Court if the order is one made 
under any of the sections specified in Schedule I to the Act. Amongst 
those sections is sec. 4 which relates to questions of title. Where property 
is seized by the Receiver as belonging to the insolvent and an 
application is made under sec. 68 to the District Court by a third 
person claiming the property as his own, the decision of the District 
Court, whether it allows or disallows the claim of such . person, is 
a decision on a question of title within sec. 4, and an appeal lies to the 
High Court from such decision as a matter of right under sec. 75 (2) of the 


(t) KaUukuUi Parambath Perachan v. 
Puthen Peetikakkal Kuttiali (1926) 
49 Mad. L. J. 595, 91 I. G. 144, 
(’26) A. M. 123. 

(j) JSambamurtki Ayyar v. Rama- 
krishna Ayyar (1929) 52 Mad. 337, 
114 1. C. 847, (’29) A. M. 43. 


(k) Nayan Tara Daaiv, Sambhu Nath 

Midhya (1925) 52 Cal. 662, 89 
I. C. 761, (’26) A. C. 932. 

(l) Fool Kumari Daai v. Khirod Chan- 

dra Daa (1927) 31 C.W.N. 502, 
102 I. C. 115, (’27) A. C. 474. 


Paras. 

mm 
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Para*. Act (m). Similarly where property belonging to the insolvent’s sister, 
824,825 which would have passed to the insolvent had it not been disposed of by 
her by a will, is attached by the Receiver on the allegation that the 
will is a forgery, and the legatees apply to the District Court claiming that 
the property should be restored to them, the decision of the District Court 
that the will is not a forgery and releasing the property from attachment is 
a decision on a question of title within sec. 4, and the Receiver is entitled 
to appeal to the High Court from the decision as of right under sec. 75 (2) 
of the Act (w). On the same principle if a purchaser of property deposits 
the purchase-money with a third person to be paid to the vendor on regis- 
tration of the deed of sale, and before registration the vendor becomes 
insolvent, an order made by the District Court, directing the purchase- 
money to be paid to the Receiver, is one deciding a question of title, and 
the purchaser is entitled to appeal from the order to the High Court as of 
right under sec. 75 (2) of the Act (o). 

825. Appeal with leave from original orders of District Court 
[sec* 75 (3)]* — A. person aggrieved by an original order of a District Court 
other than an order specified in sec. 75 (2), may appeal to the High Court 
by leave of the District Court or of the High Court. It appears from the 
decisions that he is not bound to apply for leave in the first instance to the 
District Court. He may apply for leave to the High Court. No difficulty 
arises where leave has been obtained from the District Court. 


Leave when to he obtained . — Where no application for leave has been 
made to the District Court, it may be made to the High Court. Where 
leave is obtained at the time of the admission of the appeal, no difficulty 
arises. Where leave is not obtained at that time, the question arises whether 
the admission of the appeal is in itself tantamount to the granting of leave, 
and, if it is not, whether leave may be granted after the admission of the 
appeal. 


There is a conflict o^ opinion whether the mere admission of an appeal 
amounts to the granting of leave to appeal. In a Patna case it was held 
that if the appeal is admitted, and it is proceeded with as if leave was 
granted, it is tantamount to the granting of leave (p). In a Lahore case 
it was held that it was not ( 9 ). In a later Lahore case, where the petition 


(m) Qhani Muhammad v. Dina Nath 

Puri (1928) 108 I. C. 602, (’28) 
A. L. 556. See also Chittammal 
V. Ponnuitwami Naicker (1926) 
46 Mad. 762, 92 I. C. 573, (’26) 
A. M. 363. 

(n) Kali Charan v. Mohammad Jamil 

(1930) 30 All. L. J. 588, 122 I. C. 
762, (’30) A. A. 498. 

(o) Mumhi Ram v. Sheikh Ohulam 

Daatgir (1928) 107 I. C. 400, (’28) 


A. L. 423. 

(p) Oopal Ram v. Magni Ram (1928) 
7 Pat. 375, 378, 107 I. C. 380, (’28) 
A. P. 338. 

(g) Thakur Singh v. Oanga Singh 
(1927) 9 Jjih. L. J. 257, 259, 103 
I. C. 623, (’27) A. L. 424. The 
case seems to have been one 
under sec. 4 ; if so, no leave was 
necessary. 
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for appeal included a prayer for leave, and the appeal was admitted without Para. 825 

specifically stating that leave was granted, it was held that the appeal 

must be deemed to have been filed with the leave of the Court (r). Even 

if no leave is obtained before the filing of the appeal, the High Courts of 

Madras («), Allahabad (t), and Patna (u) would, if the case is a fit one for 

appeal, grant leave at the hearing of the appeal, though the application 

for leave is made at a late stage of the proceedings (t;). In one case, however, 

the Lahore High Court refused to grant leave on the ground that it was not 

applied for till practically the whole case had been argued on both sides (u^), 

though the case, it would seem, was a fit one for appeal. The High Court of 

Madras has gone the length of holding that if the appeal has been preferred 

within the period of limitation (i.c., ninety days from the date of the order), the 

application for leave to appeal may be granted even if it is made after the 

period of limitation for the appeal has expired ; and, further, that even 

if an appeal cannot be deemed to have been filed until leave is granted, 

the Court may under sec. 78 extend the period for the filing of the 

appeal (x). 

Concurrent jurisdiction of the High Court to grant leave. — Under the English 
law where the order is made by a County Court, an appeal lies to a 
Divisional Court of the High Court. The decision of the Divisional Court 
upon any such appeal is final and conclusive, unless in any case the 
Divisional Court or the Court of Appeal sees fit to give special leave to 
appeal therefrom to the Court of Appeal,” whose decision in such case 
shall be final and conclusive (y). It has been held in England that the appli- 
cation for leave should be made in the first instance to the Divisional Court 
and that it should be made immediately after the Divisional Court has 
pronounced its judgment. There appears, indeed, to be nothing to prevent 
such application being made later, but it is manifestly the convenient course 
that the application should be made at the time, for then all the facts are 
clearly in the minds of the judges ” (z). 


(r) Ram Chand v. Shop Mohra Shah 

(1929) 11 Lah. L. J. 198, 200, 
119 I. C. 427, (’29) A.L. 622. The 
case seems to have been one under 
see. 4 ; if so, no leave was neces- 
sary. 

(s) Amnlhanarayana Ayyar v. Sanka- 

ranarayana Ayyar (1924) 47 Mad. 
673, 677, 79 1. C. 396, (’34) A.M. 
345; Official Receiver, Cuddapah v. 
Subbiah (1927) 50 Mad. 815, 817, 
106 I. C. 138, (*27) A. M. 869. 

(t) Radha Mohan v. M, C White (1923) 

45 All. 364, 365, 73 I. C. 413, 
(’23) A.A. 466. 

(«) Oopat Ram v. Magni Ram (1928) 
7 Pat. 375, 378, 107 I. C. 380, 


(’28) A. P. 338. 

(v) »See Radha Mohan v. M. C. While 

(1925) 45 All. 364, 73 I. G. 413, 
(*23) A.A. 466. 

(w) Thahir Singh v. Oanga Singh (1927) 

9 I^h. L. J. 257, 259, 103 I.O. 
623, (’27) A. L. 424. 

(a;) Ananthanarayana Ayyar v. Sanka 
ranarayana Ayyar (1924) 47 Mad. 
673, 677, 79 I.C. 395, (’24) A. M. 
345; Official Receiver, Cuddapah 
V. Subbiah (1927) 50 Mad. 815, 
817, 106 I. 0. 138, (’27) A.M. 869. 

(y) B. A., 1883, s. 104; B. A., 1914, 

s. 108. 

(z) Re Walker (1884) 1 Morr. 249, 250 

Re Maud (1891 ) 8 Morr. 144, 148. 
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Ptta. 8Z5 India it has been held that the High Court has concurrent jurisdiction 

to grant leave. It has therefore power to grant leave though leave has been 
refused by the District Court (a). 

Oranting of leave discretionary , — The section does not say in what cases 
leave to appeal may be granted; it leaves it to the discretion of the Court. 
Leave, therefore, may be granted even if the appeal does not involve any 
question of principle or of law and the only question involved in the appeal is 
one of fact (6). It seems, however, that the Court will in granting leave be 
guided by the principle underlying sec. 100 (1) of the Code of Civil Procedure, 
1908, and grant leave if a question of principle or of law is involved, or the 
legal conclusions drawn from findings of fact are alleged to be erroneous. 
Where the only questions involved are questions of fact, leave may be granted 
if the facts of the case are complicated or the findings are glaringly wrong. 


As has already been stated, under the English law where the order is 
made by a County Court, an appeal lies to a Divisional Court of the High 
Court, and the decision of the Divisional Court is final unless the Divisional 
Court or the Court of Appeal gives leave to appeal to the Court of Appeal. 
In Ex parte Gilchrist (c), the Divisional Court refused to grant leave to appeal 
from its decision. Leave, however, was granted by the Court of Appeal. 
In the course of his judgment Lord Esher, M.R., said : ‘‘ The Divisional 
Court refused an application for leave to appeal from their decision, but leave 
to appeal was given by this Court. The jurisdiction which the judges of the 
Divisional Court have to give or to refuse leave to appeal from their own 
decisions is a very delicate one. Merely to say that they are satisfied their 
decision is right is not, I venture to suggest, a sufiicient reason for refusing 
leave to appeal, when the question involved is one of principle and they 
have decided it for the first time. If that was carried to its legitimate 
conclusion, they ought to refuse leave to appeal in every case.” 


Appeal from order granting review , — ^An appeal is preferred to the District 
Court from an order of a Suj^rdinate Judge. The District Court does not 
decide the appeal on the merits, but hol& that a regular suit should be 
filed, and on this ground alone allows the appeal. An application is made 
for a review of the order and the District Court grants the application and 
fixes a date for hearing the appeal on the merits. The order granting the 
application comes within sec. 75 (3), and an appeal lies from it to the High 
Court with the leave of the District Court or of the High Court. In dealing, 
however, with such an appeal, the Court should be guided by the principles 
laid down in 0. 47, r. 7, of the Code of Civil Procedure, 1908 (d). 

The insolvent has no right of appeal under sec. 68 against any decision 
or act of the Receiver relating to the administration of his estate, e,g.^ a 
sale of his property. If he does appeal, the appeal is incompetent. Where 
an appeal in such a case was preferred to a District Court, and the Court 


(a) Madhu Sudan Pal v. Parhati Sun- 
dart (1914) 19 C. W. N. 760, 
29 I. C. 406 ; Official Receiver^ 
Cudappah v. Subbiah (1927) 50 
Mad. 816, 105 1. G. 138, (’27) 
A. M. 869; Jugal Kishorc v. Ishar 
Das (1919) l^j. Rec. No. 63, 
p. 166. 51 I. G. 696. 


(6) Shibjee Shah v. Hira Lai Rakhal 
Chand (1928) 104 LG., 613 (’28) 
A.P. 23. 

(c) (18^)17 'q.B.D. 521, 627-528. 

(d) Manwa Lai v. Kunj Bihari Lai 

(1922) 44 All. 605, 67 I.G. .317, 
(’22) A.A. 206. 
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entertained it and gave leave to the insolvent to appeal to the High Court, 
it was held that he had no power to grant the leave (e). 

826. Parties to appeal. — ^The Receiver is not a necessary party 
to an appeal in which the very order of adjudication, as a consequence of 
whic^ the Receiver was appointed, is in question (/) [see para. 797 above]. 
Where a creditor’s claim to rank as a secured creditor is disallowed, and 
he appeals from the order joining the Receiver as a party respondent, the 
other creditors are not necessary parties to the appeal as the Receiver 
represents the whole body of creditors (^). Where property advertised 
for sale by the Receiver is claimed by a third person but the claim is 
disallowed, and an appeal is preferred by such person, a purchaser of 
such property at a sale held by the Receiver and confirmed by the 
Court after the filing of the appeal, is not a necessary party to the 
appeal (A). See para. 797 above. 

827. Appeal to wrong Court. — ^Where an appeal which should 
have been filed in the District Court is filed in the High Court owing to a 
bona fide mistake, the High Court may return the memorandum of appeal 
to be presented to the District Court, but not if the mistake was not bond 
fide. In the latter case the appeal should be dismissed (t), leaving it to the 
appellant to file an appeal in the proper Court. 

828. Appeal to Privy Council.— An appeal li^ to the Privy 
Council from a final judgment, decree, or order of the High Court passed 
under the Provincial Insolvency Act. The Privy Council may ako grant 
special leave to appeal (j). 

829* Abatement of appeal. — The death of a creditor who is a 
party to an appeal as representing the whole body of creditors does not 
cause the appeal to abate (A;). 

830. Procedure in appeal. — Sec. 5 (2) of *the Act provides that 
the High Courts and District Courts in regard to proceedings under this 
Act in Courts subordinate to them shall have the same powers and shall 
follow the same procedure as they respectively have and follow in regard 


(t) Sakhawat AH v. Radha Mohan 
(1919) 41 AU. 243, 49 I.G. 816. 

(/) Mali Bam v. Kewal Bam (1927) 
9 Lah. L. J. 550, 105 I. C. 569, 
(*28) A. L. 202 ; Karaandao v. 
MagatiUd (1902) 26 Bom. 476 [a 
case under the 1. 1. A., 1848]. 

(g) EaH India CigareUe Manufacturing 
Co,, Ltd, y, Ananda Mohan 
Baaak (1919) 24 G.W.N. 401, 
58 1.G. 10 ; Munahi Bam v. Sheikh 
GhuUm Daatgir (1928) 107 I. G. 
400, (’28) A. L. 423. 

{h) Jugal Kiahoft v. lahar Daa (1919) 
Punj. Bee. No. 63, p. 156, 51 I.G. 


695. 

(») Chatturbhuj Maheari v. Harlall Agar^ 
walla (1925) 80 I.G. 858, (’25) 
A.G. 335. 

(J) ChatrapaJt Singh Dugar v. Kharag 
Singh Lachmiram (1913) 40 Gal. 
685, 19 I. G. 436. See also 
AnnameUai Chatty v. Official Aa^ 
aignee of Madraa (1925) 35 Mod. 
L. T. 57, 91 I. C. 126, (’25) 
A.M. 243 [a case under P.-t. I. A.]. 

(k) Thakur Singh y, Oanga Singh (1927) 
9 Lah. L. J. 257, 103 I. G. 623, 
(’27) A. L. 424. 


Pant. 

825430 
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Paras* ^ suits. Hence i{ an appeal is filed under this Act to the High Court, 
830,831 the rules of procedure laid down in 0. 41 of the Code of Civil Procedure, 
1908, will apply to the appeal. A respondent, therefore, in such an appeal 
is entitled to file a memorandum of cross-objections under 0. 41,' r. 22, of 
the Code (/). 

831- Limitation [sec. 76 (4)]. — The periods of limitation for appeals 
to the District Court and to the High Court are thirty days and ninety 
days respectively from the date of the order appealed against. 

Sec. 78 (1) provides that the provisions of secs. 5 and 12 of the Indian 
Limitation Act, 1908, shall apply to appeals under this Act. Under sec. 5 
of the Limitation Act the Court may admit an appeal after the period 
of limitation prescribed therefor, if the appellant satisfies the Court that 
he hed sufficient cause for not preferring the appeal within such period. 
Sec. 12 of the Limitation Act provides that in computing the period of limi- 
tation prescribed for an appeal, the day on which the judgment complained 
of was pronounced, and the time requisite for obtaining a copy of the decree 
appealed from, shall be excluded. For the purpose of sec. 12 of the 
Limitation Act, a decision under sec. 4 of the Provincial Insolvency Act is 
to be deemed to be a decree [see sec. 78 (1)]. See paras. 845 and 846 below. 

It has been held by the High Court of Allahabad under the rules made 
by it under 0. 43 of the Code of Civil Procedure, 1908, that if an appeal is 
* preferred within the period of limitation prescribed therefor, the fact that 

the order appealed from is not filed until after the expiration of that period 
does not take the appeal out of time, provided the order is filed before the 
hearing (m). 

In a Calcutta case the Official Receiver made a report on the 12th 
September 1923 rejecting a creditor’s proof. On the 19th September 1923 
the District Judge made an order confirming the report. On the 1st 
October 1923, that is, within twenty-one days from the date of the order of the 
Official Receiver, the creditor applied under sec. 68 of the Act against the 
Receiver’s order. On the 13th December 1923 the District Judge rejected 
the application holding that as the report had already been confirmed by 
him the proper course for the creditor was to appeal under sec. 75 to the 
High Court. Against that order the creditor appealed to the High Court. 
The appeal to the High Court was preferred within ninety days from the 
13th December 1923. It was argued on behalf of the respondent that the 
order of the 19th September 1923 must be deemed to be the order appealed 
from, and as the appeal was filed more than ninety da 3 rs after the date of that 
order it was time barred. But this argument was not accepted and it was 
held that the District .Judge had no power to. confirm the report of the 

(/) Alagappa Cheitiar v. Chockalingam {m) Santi Lai v. Baj Narain (1929) 
Ch^iar (1918) 41 Mad. 904, 84 119 I.G. 4. (’29) A.A. 858. , 

I. C. 203. ... 
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Receiver until after the expiration of twenty-one days from the date Paras, 
thereof [see sec. 68], and that the order appealed from was the order dated 831, 832 
13th December 1923. The appeal, therefore, was not time-barred (n). 


832. Revision [sec. 75 (1), first proviso].— By the first proviso to 
se< 2 . 75 (1) the High Court has power, for the purpose of satisfying itself 
that an order made in any appeal decided by the District Court was 
according to law,” to call for the case and pass such order with respect there- 
to as it thinks fit. This proviso is in terms similar to sec. 25 of the Provincial 
Small Causes Courts Act, 1887. The power given to the High Court by this 
proviso is very wide. In the exercise of this power the High Court may set 
aside any order if it is not according ta law ” (o). This power 
is much wider than the power of revision under sec. 115 of the Code 
of Civil Procedure, 1908. Under that section the High Court has no 
power to interfere unless the subordinate Court has exercised a jurisdiction 
not vested in it by law, or has failed to exercise a jurisdiction so vested, 
or has acted in the exercise of its jurisdiction illegally or with material 
irregularity. 

The proviso applies only to appellate orders of a District Court. It does 
not apply to original orders of a District Court, that is, orders specified in sub- 
secs. (2) and (3) of this section. Further, the proviso applies only to a final 
order passed by a District Court in appeal. It does not, therefore, apply 
where an appeal lies to the High Court under the second proviso (p). 


Revision under sec, 115 of C, P. C , — By virtue of sec. 5 (2) the High 
Court has power to revise an order under sec. 115 of the Code made 
by a District Court in the exercise of its insolvency jursidiction. The 
only case, however, in which that section may be availed of is one 
where leave to appeal has been refused by the High Court under sub-sec. 
(3). As regards appellate orders of a District Court other than those 
mentioned in the second proviso to sub-sec. (1), no litigant would resort 
to sec. 115 in preference to the first proviso to sub-sec (1), the powers 
of the High Court under that proviso being much larger than those 
under sec. 115 of the Code. Further, the powers of the High Court 
under sec. 115 can only be invoked in cases in which no appeal lies to the 
High Court. There can therefore be ho revision under that section of any 
of the orders referred to in sub-sec. (2), for such orders are appealable to the 
High Court. Nor can there be any revision of any of the orders specified in 
sub-sec. (3), unless the High Court has refused leave to appeal from such 
order (y'). This then is the only case in which recourse may be had to 


(n) QMndia Chandra Majmudar v. Hart 

Charan{'26) A.G. 826, 9i l.C. 3H2. 

(o) Nagoba v. A. V, Zinzarda (1929) 

121 I. G. 54, (*29) A. N. 338. 

(p) See .KaUuhUti Parambath Perachan 
. T. Puthen .Peetikakkal KuUiali 


(1925) 49 Mad. L. J. 595, 91 1. G. 
144 , (’26) A.M. 123. 

(q) See Chandra Nath Sen v. Nagendra 
Nath Ganguly (1928) 107 1. G. 
467, (’28) A. G. 263. 
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Pmrug. sec. 115. But the chances of the High Court entertaining a revisional 
tt 2-834 application under that section in a case when it has refused leave to appeal 
are on the face of it almost nil. 

833. Review. — Sec. 5 (1 ) of the Act provides that subject to the provi- 
sions of the Act, the Court, in regard to proceedings under this Act, shall 
have the same powers and shall follow the same procedure as it has and fol- 
lows in the exercise of original civil jurisdiction. Hence a Court exercising 
insolvency jurisdiction under the Provincial Insolvency Act, whether it is a 
Court subordinate to a District Court or a District Court sitting as an 
appellate Court in insolvency (r), has power to review its own orders (s). 
The limits of the power are those prescribed by 0. 47, r. 1, of the Code of 
Civil Procedure, 1908. Under 0. 47, r. 1, a person aggrieved by an order 
may apply for a review of the order on the ground of the discovery of new 
and important matter or evidence which, after the exercise of due diligence, 
was not within his knowledge, or could not be produced by him at the hearing 
when the order wae made, or on the ground of some mistake or error appa- 
rent on the face of the record, or for any other sufficient reason. It has 
been held by the Privy Council in Chhtyju Ram v. Neki (0, that 0. 47, r. 1, 
must be read as in itself definitive of the limits within which review 
of an order is permitted, and the words “ any other sufficient reason 
mean a reason sufficient on grounds at least analogous to those specified 
in the rule. 

Though no review may lie from an order under 0. 47, r. 1, of the Code, 
the Court which passed it may rehear the matter if the order was made ex 
parte. In a Calcutta case (t^), Rankin, C. J., said : Apart altogether from 
any statutory provision in the absence of a provision to the contrary, a judi- 
cial officer who makes an ex parte order imposes a burden on a person who is 
not present before him, and that when the person affected brings the matter 
to his notice, it is always o^^ to him to undo the order on the ground that 
the original order was made on insufficient materials or that for other reason 
it should not have been made.” 

B- Appeal to Court against Receiver. 

834. Appeal to Court against decision of Receiver [Frov. 
1. A., sec. 68]. — If the insolvent or any of the creditors or any other person 
is aggrieved by any act or decision of the Receiver, he may apply to the 

(r) Mannu Lai ▼. Kutij Bihari Lai Mad. L. J. SO, 94 I.O. 361, (*27> 

(1922) 44 All. 606, 67 1. C. 317, A. M. 176. 

(’22) A. A. 206. (0 (1922) 49 I. A. 144, 3 Lah. 127, 72 

(«) OfficM Rtceiver^ Tanjare v. Nataraja l.G. 666, (’22) A.PC. 112. 

Soitridl (1^3) 46 Mad. 406, (u) 8arat Kumar Bay v. Nabin Chandra. 

72 1.G. 226, (’23) A. M. 366 ; A66i- Bam Chandra Shaha (1929) 66 GaL 

rtddi y. VmhaJlarMi (1926) 61 667,677, 116 1.G. 39, (*28) A.G. 786. 
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Court, and the Court may confirm, reverse or modify the act or decision 
complained of, and make such order as it thinks fit. 

This section corresponds to sec. 22 of the Provincial Insolvency Act, 
1907. The right given under this section is a right to apply to the Court. 
But though the word used in the section is apply,” a proceeding under 
this section is more commonly known as an appeal. The marginal note 
to the section also contains the more familiar word “appeal." See also 
Bankruptcy Act, 1914, sec. 80. 

835. Act or decision of the Receiver. — The acts and decisions of 
the Receiver referred to in this section would be mainly those mentioned in 
secs. 56, 69, 61, 62, 63 and 64 of the Act. There is a difference of opinion 
whether if the Receiver refuses to take a proceeding at the request of a 
creditor, as for instance, if he refuses to move the Court under sec. 63 or sec. 
64, the refusal is an “ act ” or “ decision ” within the meaning of this section. 
The High Court of Allahabad (t^) has held that it is. The Madras High 
Court (w) has held that it is not, but if after hearing the parties he declares 
that a transaction impeached by the creditors is valid and refuses to apply 
to the Court to set it aside, the declaration amounts to a decision ” within 
the section. 

836. Who may apply. — The persons entitled to apply under this 
section are : (1) the insolvent, (2) any creditor, and (3) any other person 
aggrieved by an act or decision of the Receiver. 

837. The insolvent. — The insolvent is entitled to apply if he is a 
” person aggrieved.” This subject is discussed in para. 818 above. 

838. Creditor- — If properties belonging to the insolvent are advertised 
for sale by the Receiver subject to certain mortgages, and on the day fixed 
for the sale the Receiver announces that they would be sold free of incum- 
brances, and the properties are sold free of incumbrances, the Court may on 
the application of a creditor set aside the sale. The sale is injurious to the 
estate and the creditor is a ” person aggrieved,” for had the announcement 
been made earlier there would probably have been more bidders and the 
properties would have fetched a higher price (»). See para. 819 above. 

839. Any other person aggrieved.— The question as to who is a 
person aggrieved ” is discussed in para. 817 above. 

A mortgagee who has, before the insolvency of the, mortgagor, purchased 
the mortgaged property in execution of a decree for sale obtained by him 


(v) Jhabba Lai v. 8hib Charan Das 

(1917) 39 All. 152, 37 I. C. 76. 

(w) Ananlha Narayana Ayyar v. San- 

kara Narayana Ayyar (1924) 47 


Mad. 673, 679-680,79 I. C. 396, 
('24) A.M. 345. 

(a?) Tiruvenkatachariar ▼. Thangayiam- 
mal (1916) 39 Mad. 479, 29 1.C. 294. 


Pans. 

mm 
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Parat- against the mortgagor, is not a “ person aggrieved ” by an advertisement 
SSiMMl for sale of the same property by the Receiver as property belonging to the 
insolvent, for if the property was not the property of the insolvent at the 
date of adjudication, it could not.vest in the Receiver, and a sale thereof by 
the Receiver could not pass any title to the purchaser and cause no prejudice 
to the mortgagee. But a Receiver being an officer of the Court, the Court has 
inherent power to review his conduct, and the Court will therefore inquire 
into the matter and if the mortgagee has acquired a valid title to the pro- 
perty by his purchase the Court will stop the sale (y). 

840. Sale by Receiver. — The Receiver is entitled to sell the 
insolvent’s property without the consent of the Court [ sec. 59 (a) ]. The 
Court therefore has no power to set aside a sale by the Receiver in the 
absence of proof of fraud or collusion or material irregularity in conducting 
the sale or misconduct on his part causing injury to the estate, or unless the 
Receiver acts beyond his authority or in excess of his powers. A sale by 
the Receiver is not a ** proceeding under this Act ” within the meaning 
of sec. 5, and the provisions of 0. 21 of the Code of Civil Procedure, 1908, do 
not apply to sales by him (z). See para. 690 above. 

The insolvent, however, has no locus standi to impeach a sale by 
the Receiver as the whole of his property vests in the Receiver and he has 
no interest left in the property. A sale by the Receiver as causing injury to 
the estate can only be impeached by a creditor. See para. 818 above. 
As to sales by Official Receiver, see para. 769 above. 


841. Receiver as a party to an appeal under sec. 68.— The 
High Court of Allahabad has held that the Receiver should be joined as a 
party to every proceeding under this section (a). In a Madras case a creditor 
whose claim was not allowed in full by the Official Receiver applied to the 
Court under this section. All other creditors were made parties to the appli- 
cation, but not the Official Receiver. The Official Receiver, however, had 
notice of the application, and he did not appear and resist the application. 
It was held, that the omission to join the Official Receiver as a party was a 
mere irregularity, and the Court proceeded to deal with the case on the 
merits (5). It is submitted that even in a case such as the above the Court 
should order that the Receiver be joined as a party to the prt^cee ding as 
representing the estate. 


(y) Hanaeshar Ohosh v. Bakhal Dos 
Ohosh (1913) 18 C. W. N. 366, 
£0 I. C. 683. 8ce also Viranna 
V. Venhatarammayya (1927) 98 
I. 0. 1065 (’27) A. M. 232. 

(«) Maung Tha Dun v. Po Ka (1927) 
5 Rang. 768, 107 1. C. 172, (’28) 
A. R. 60 ; Tiruvenkatachariar v. 
Thangayiamtnal (1916) 39 Mad. 


479, 29 l.C. 294 ; JJanaeshar 

Ohosh V. Bakhal Das Ohosh (1913) 
18 C. W. N, 366, 20 I. C. 683. 

(а) Jhabba Lai v. Shib Charan Das 

(1917) 39A1I. J62, 37 I. C. 76, 

(б) Kumarastvami Nader v. Venkata- 

sami Koundan (1924) 46 Mad. 
L. J. 242, 78 l.C. 867, (’24) A.M. 
880. 
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842- Seizure of property of third person by Eeceiver — Where 
property claimed by a third person as his own is seized by the Receiver as 
belonging to the insolvent [sec. 66], such person may proceed by an appli- 
cation under this section, or he may bring a regular suit to establish his 
right to the property. This section does not take away the right of such 
person to proceed by way of suit. But if he elects to apply under this 
section^ and the case is decided, the decision will bar a subsequent suit in 
respect of the same matter. See para. 65 above. 

843. Limitation for an appeal under sec. 68. The period of 

limitation for an application under this section is twenty-one days from the 
date of the Act or decision complained of. The Court, however, has the 
power to extend the time under sec. 78 (1) read with sec. 5 of the Indian 
Limitation Act, 1908. If an application is made within twenty-one days, 
there is no objection to supplementing it by additional grounds after the 
expiration of that period (c). 

C. Appeals from orders of Official Receiver. 

844. Appeal from orders of Official Receiver [sec. 80]^ -Certain 
powers may be delegated to the Official Receiver under sec. 80 of the Act, 
namely : — 

(1) to frame schedules, and to admit or reject proofs of creditors ; 

(2) to make interim orders in any case of urgency ; and 

(3) to hear and determine any unop]x>sed and ex parte application. 

Sec. 80 (1), as it originally stood, provided for the delegation of other 
powers as well, namely, to hear insolvency petitions, to examine the debtor 
and to make orders of adjudication, to grant orders of discharge, and to 
approve compositions or schemes of arrangement. These provisions were 
repealed by sec. 7 of Act 39 of 1926. 

Sub-sec. (2) of sec. 80 is in the same terms as sub-sec. (2) of sec. 62 of 
the Provincial Insolvency Act, 1907. Sub-sec. (2) provides that, “ subject 
to the appeal to the Court provided for by section 68, any order made or 
act done by the Official Receiver in the exercise of the said powers shall be 
deemed the order or act of the Court.” The words “ shall be deemed the 

[c) H. C. DaUa v. U. J3. Mukhopadhya (1927) 103 I.C. 695, (’27) A. C. 834. 


Paras. 

842444 
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Para. 844 or act of the Court/’ are also used in sec. 6 (1) of the Presidency- 
towns Insolvency Act which provides that an order made or act done by an 
officer empowered under that section ** shall be deemed the order or act 
of the Court.” The word “ Court ” is defined in the Presidency-towns Insol- 
vency Act as ** the Court exercising jurisdiction under this Act.” There was 
a similar definition of the word Court ” in sec. 2 (1) (g) of the Provincial 
Insolvency Act, 1907, but that definition has been omitted in the present 
Act. If the words “ subject to the appeal to the Court provided for by 
section 68 ” had not occurred in sec. 80 (2), the Official Beceiver would have 
been ” the Court ” under the present Act as to orders made by him in the 
exercise of the powers specified in sec. 80 (1 ). If so, the Official Receiver would 
be a Court subordinate to a District Court, and an appeal would lie from 
his orders to the District Court, and the decision of the District Court in 
appeal would be final under sec. 75 (1). But the words ” subject to the 
appeal to the Court provided for by section 68 ” do occur in the section. It 
has accordingly been held in cases under the Provincial Insolvency Act, 
1907, that the Official Beceiver is not **the Court.” Therefore, a person 
• aggrieved by an order made by the Official Receiver has to apply in the first 

instance under sec. 68 to the Court in which the insolvency proceedings are 
pending, and if that Court is a District Court, an appeal lies from the order 
of the District Court to the High Court under sec. 75 (2) or sec. 75 (3), the 
order of the District Court not being an order made in appeal from an order 
of a subordinate Court. It was also held in the same cases that the word 
“ appeal ” in sec. 80 (2) was a mistake for application.” The result of the 
decisions is that the Official Receiver is not a Court subordinate to the District 
Court within sec. 75 (1) of the Act, and that he is in the same position as 
an ordinary receiver even as to orders made by him in the exercise of the 
powers delegated to him under sec. 80 (1) of the Act (d). If this be the 
correct view, as it seems to be, the whole of sub-sec. (2) becomes superfluous. 
This was pointed out in one of the two cases cited above (e), but the 
Legislature seems to have overlooked it. There are two courses open to the 
Legislature — either to omit the sub-section altogether in which case sec. 68 
will operate or to omit the words ** subject to the appeal to the Court 
provided for by sec. 68,” and to provide for an appeal from the order of the 
Official Receiver to the District Court subject to the same provisions as 
those contained in sec. 75 (1). 


38 Mad. 16, 16 l.C. 820. 

(e) Alla Y. Kuppai (1917) 40 Mad. 762, 
at p. 767, 39 l.C. 429. 


{d) Alla V. Kuppai (1917) 40 Mad. 
762, 39 1. C. 429; Chidambaram 
CheUy Y. Nagappa Chetty (1915) 
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7. Limitation imdor Provincial Insolvency Act. 

845. Lunitation [Prov. I- A., S. 78]* — The provisions of secs. 5 and 
12 of the Indian Limitation Act» 1908, apply to appeals and applications 
under the Provincial Insolvency Act. 

Where an order of adjudication has been annulled under the Act, in 
computing the period of limitation prescribed for any suit or application 
for the execution of a decree [other than a suit or application in respect 
of which the leave of the Court was obtained under sec. 28 (2)] which might 
have been brought or made but for the making of an order of adjudication 
under the Act, the period from the date of the order of adjudication to the 
date of the order of annulment is to be excluded : provided that nothing 
herein contained shall apply to a suit or application in respect of a debt 
provable but not proved under the Act. 

846. Limitation as to appeals and applicatiohs.--The preceding 
paragraph is in substance a reproduction of sec. 78 of the Provincial Insolvency 
Act, 1920. Before the enactment of that section there was a conflict of 
decisions as to whether the Courts had power to admit appeals and applications 
under the Provincial Insolvency Act, 1907, after the expiration of the period of 
limitation prescribed by that Act, if sufl&cient cause was shown for such 
admission. There was also a conflict of decisions as to whether the Insolvency 
Court had power under that Act to exclude the time requisite for obtaining 
a copy of a judgment. It was held in a large majority of cases that the 
Act of 1907 was a self-contained Act and that the general provisions of the 
Indian Limitation Act, 1908, could not be introduced into the Act. It was 
accordingly held that sec. 5 of the Indian Limitation Act, 1908, which 
provides for the admission of appeals and applications after the period of 
limitation prescribed therefor and sec. 12 of the same Act which provides 
for the exclusion of time requisite for obtaining a copy of a judgment 
did not apply to appeals and applications under that Act (/). On the 
other hand it was held in some cases that the Act of 1907 was not in 
itself a complete code and that the general provisions of the Indian Limi- 
tation Act applied to the Act of 1907 (y). To put an end to this conflict 
it was provided by sec. 78 of the Provincial Insolvency Act, 1920, that 
the provisions of secs. 5 and 12 of the Indian Limitation Act should 
apply to appeals and applications under the Act of 1920. The section 
(sec. 78) does not apply to an application which had become barred 
while the Act of 1907 was in force (A). The mere fact, however, that an appeal 
or application may arise out of insolvency proceedings commenced while 


if) Lingayya v. Chinna Narayana ( 1918) 
41 Mad. 169, 44 I. C. 806 ; Tkalcur 
Praaad v. Panno Lai (1913) 35 All. 
410, 20 I. C. 6i3 ; Sivaramayya v. 
Bhwanga Rao (1916) 39 Mad. 593, 
30 1. 0. 703 ; Ranumoami Pillai 
y. VenhaUawara Aiyar (1919) 42 


Mad. 13, 48 I. G. 952. 

{g) Dropadi v. Hira Lai 34 All. 

496. 16 L C. 149. 

{h) Aiyapparaju v. VenkaiakrUhnayya 
(1923) 44 Mad. L. J. 303, 72 I. C. 
488, (’23) A. M. 462. 


Parat. 
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Paras. in force is no bar to the apj^cation of this section (i). 

846, 847 The section applies only to applications and appeals. It does not apply to 
insolvency petitions which are governed by mc, 9 (2) of the Act. That section 
provides that a creditor’s petition must be presented within three months 
after the commission of the act of insolvency, and the Court has no power 
to admit it if it is not presented within that period (j). • 

The Bankruptcy Act, 1883, contained a provision empowering the 
Court to extend the time for doing any act or thing prescribed by that 
Act (k). That provision has been reproduced in the Bankruptcy Act, 
1914, sec. 109 (4). A similar provision occurs in the Presidency-towns 
Insolvency Act, sec. 90 (6). 

847 . Limitation as to SlUtS* — Where an order of adjudication is 
annulled, and a suit is instituted by a creditor after annulment, and the 
suit is barred at the date of institution, the question arises whether 
the period from the date of the order of adjudication to the date of 
the order of annulment can be excluded in computing the period of 
limitation prescribed for the suit. The Provincial Insolvency Act, 1907, 
did not contain any section providing for such a case nor is there 
any provision to that effect in the Indian Limitation Act, 1908. It was 
contended in some cases both under the Presidency-towns Insolvency Act, 
1909, and the Provincial Insolvency Act, 1907, that sec. 16 of the Indian 
Limitation Act, 1908, which provides for the exclusion of time where a suit 
has been stayed by injunction or by an order of the Court, applied to such a 
case, the ground of the contention being that after adjudication no suit to 
recover a debt provable in insolvency could be brought without the leave 
of the Insolvency Court and that such prohibition operated as a stay within 
the meaning of sec. 15 of the Indian Limitation Act. The obvious answer 
to that argument was that the fact that a suit could not be brought without 
the leave of the Court did not create an absolute bar to the institution of 
the suit, and it was accordingly held that sec. 15 of the Indian Limitation Act 
did not apply. The result was that there being no provision in the Act of 1907 
nor in the Indian Limitation Act providing for such cases, the general rule 
applied, namely, that if the period of limitation once begins to run it continues 
to run whatever happens (1). “ The principle of the rule — if on such a techni- 
cal matter there can bo said to be any principle — ^appears to be that if any man 
has a cause of action which is ripe so that he has an opportunity of bringing 
V his action and does not do so, he thereby takes the risk of some unexpected 

event happening which takes away from him the possibility of bringing his 

(t) Karuthan Chettiar v. Ratnan CheUi {k) B. A., 1883, s. 105 (4). 

(1923) 45 Mad. L. J. 844, 801. G. (1) Bamaawami PiUai v. Oovindaaami 

370, (*24) A. M. 400. Naicker (1919) 42 Mad. 319, 49 

(j) Bulomai v. ■Sumar Khan (1928) 112 I.C. 625 [a case under Prov. I. A.]; 

1.0. 646, (’28) A. S. 177; Aiyappa- Sidhraj Bhojraj v. AUi Haji ( 1923) 

raju V. Venkata Krishnayya (1923) 47 Bom.-244, 67 I.C. 57, (’23) A.B. 

44 Mad. L-. J. 303, 306, 72 I. C. 33 [a case under P.-t. 1. A.] 

488, (’23) A. M. 462. 
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action within the remainder of the period which he has under the statute. Paira«'M7 
The rule may work hardship in particular cases, but it is so well established 
that no Court would now decline to follow it ” (m). The same difficulty arose 
as regards applications for execution of decrees. To remove this hardship 
the legislature intervened and by sec. 78 of the Provincial Insolvency Act, 

192Q, it is now provided that where an order of adjudication has been annulled 

under that Act, in computing the period of limitation prescribed for any 

suit or application for the execution of a decree, the period from the date * 

of the order of adjudication to the date of the order of annulment is to be 

excluded. 


The suit contemplated by this section is a suit not barred at 
the date of adjudication. The section does not apply to suits barred at the 
date of adjudication (n), nor does it apply unless the adjudication has 
been annulled. If a suit is instituted during the pendency of the insolvency 
proceedings, and it is barred at the date of institution, the period from 
the date of the order of adjudication to the date of the institution cannot 
be excluded. The period to be excluded is from the date of the order of 
adjudication to the date of the order of annulment, and there being no annul- 
ment, the section doe^ not apply. So long as the insolvency proceedings 
are pending the period of limitation is sus{)ended, provided the <‘.laim was 
not barred on the day of adjudication, and if the order of adjudication is 
annulled the right to proceed against the insolvent would revive and 
the period during which the insolvency proceedings were pending would 
be excluded if the person wishes to proceed against the insolvent or his 
property ’’ (o). 

The section does not apply where a creditor has before annulment 
obtained leave to sue or to execute his decree, the reason being that where 
leave is granted there is no impediment in the way of a suit or execution. 
The leave to sue or to execute must be unconditional. If leave is granted 
subject to the condition that the creditor should deposit the proceeds of 
sale in execution with the Receiver, it is no “ leave ” within the meaning of 
this section, and if no suit is filed or execution proceedings instituted on 
such leave, the creditor is entitled to the benefit of this section and the ])eriod 
specified in the section will be excluded in computing the period of limita- 
tion for any suit or proceeding in execution which he may institute (p). 

The section^ does not apply to a suit in respect of a debt provable 
but not proved under the Act. It has been held that a debt admitted 
by the insolvent in his schedule is a debt proved within the meaning of 
this section, even if it be not proved in the mode prescribed by sec. 49 of 
the Act, and the creditor is entitled to the deduction of time mentioned in 


(m) 1^6 Rensem (1914) 2 Ch. 68, 76. 

(n) See Re Benson (1914) 2 Ch. 68. 

(o) Machanjeeri Ahmed v. Oovinda 

Prabhu (1928) 61 Mad. 862, (’28) 


A. M. 977. 

{p) Mul (Jhand v. Rajdhar (1926) 28 
All. L.J. 976, 88 I. C. 644, (’26) 
A. A. 735. 
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this section (q). The same has been held of a debt in respect of which a 
847-849 decree has been passed against the insolvent and the Keceiver, and in the 
Beceiver’s presence (r). These decisions ignore the words under the Act ” 
which occur at the end of the proviso to the section. 

It has been held by the Chief Court of Oudh that the section does not 
apply to secured creditors, the ground of the decision being that a secured 
creditor may, notwithstanding the insolvency of the mortgagor, commence 
a suit or execution without the leave of the Court, and that if he does not, 
he must take the consequence, and the period mentioned in this section 
cannot be excluded (s). 

Acknowledgment of debt in petition or schedule . — See para. 257. 

Proof of debt and limitation . — See para. 328. 


8. Costs. 


848. Costs [P.-t. 1. Am s. 90 (2) ; Prov. I. Am s. 76 ].— The costs of 
and incidental to any proceeding are, subject to any rules made under the 
Acts, in the discretion of the Court in which the proceeding is had. 


849. Costs of OfiBicial Assignee or Receiver.— The following rules 
relating to the costs of the Official Assignee and of the Receiver arc 
well established and require special notice : 

(1) Where an Official Assignee or a Receiver brings or defends a suit he 
is as between himself and the other parties to the suit like any other litigant. 
He may therefore be made personally liable for the costs of a suit or an a jxplica- 
tion to which he is a party, subject to the Insolvemy Court allowing him to 
recoup himself out of the estate if his conduct has been hona fide (O- Such 
being the case, the Official Assignee or Receiver should, where the estate 
is small, before embarking on litigation as plaintiff or defendant or making 
an application, obtain from the creditors for his own protection an indemnity 
against the costs (w). Where, however, the Official Assignee is discharging a 
statutory duty imposed upon him by the Act, there is no power to order 
him to pay the costs (t;). 


(q) Kriahrui Chandra Daa v. Jotindra 

Nath Portal ( 1928) 48 Cal. L. J. 674. 
114 1. C. 416, ( 29) A.G. 159. 

(r) Ramalinga Ayyar y. Rayalu Ayyar 

(1930) 63 Mad. 243, 122 I. C. 341. 
(•30) A.M. 366. 

(«) Thakuran Sri Ram y. Bobu Ram 
(J929)4 Luck. 241, 113 1. C. 86. 
(•29) A.O. 71. 

(Q Ex parte Angeratein (1874) L.R. 9 Ch. 
App. 479. [application] ; Pitta y. 
Im Fontain (1880) 6 App. Cas. 
482 [plaintiff] ; Bidakriahna 
Menm v. Manakkal Uma (1929) 
62 Mad. 263. 114 LG. 826. (’29) 


A.M. 106 [pJaintiff] ; Jamea 
Bevia v. C. A. Turner (1883) 7 
Bom. 484 [defendant] ; Bai 
Kashi y. Chunilal (1929) si Bom. 
L. R. 1199, 122 1. C. 857, (’.30) 
A. B. 11 [defendant] ; Watson 
V. Holliday (1882) 20 Ch. D. 780; 
Re Mackenzie (1899) 2 Q.B. 
666; Re Bryant (1889) 6 Morr. 
262. 

(«) Ex parte Angeratein (1874) L.R. 9. 
Ch. App. 479. 

(v) Re John Tweedle df Co., Ltd. (1910) 
2 K. B. 697. 
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Where a decree in a suit or appeal directs the Official Assignee or Para* 848 
Receiver to pay the costs, without stating that the costs should be paid out 
of the insolvent’s estate, the decree may be executed against him personally. 

It is, however, open to him to apply to the Insolvency Court for an order 
that he may reimburse himself out of the estate {w), 

(2) Where a plaintiff becomes insolvent pending his suit, and the 
Official Assignee or Receiver elects to continue the suit and becomes a 
party, he adopts the whole suit as from the commencement, and may be 
made personally liable for the whole of the costs if he is unsuccessful {x), 

(3) Where a defendant becomes insolvent pending the suit, and the 
Official Assignee or the Receiver is brought on the record as a defendant, 
he may elect to contest the plaintifi’s claim or allow judgment to go 
against him. If he elects to defend, but the defence fails, he may be 
made personally liable for the whole costs of the defence (y). But if he is 
made a party solely for the convenience of other parties and submits 
himself to the orders of the Court he will ordinarily not be required 
to pay any costs to any opposite party («). 


(4) If the Official Assignee or the Receiver brings an unsuccessful 
motion, however careful he may have been, the Court will generally order 
him to pay the respondent’s costs. If the motion is brought with the 
leave of the Court, he Mrill have the right of indemnity given him by that 
order. The order for costs should not be directed to be limited to the 
assets in the hands of the Official Assignee or the Receiver. If the assets 
in his hands are insufficient to pay all the costs, ho must bear them 
personally. In such a case he should have protected himself by obtaining 
an indemnity from the parties in whose interest the motion was brought 
before he started proceedings (a). The same rules apply where the Official 
Assignee or the Receiver unsuccessfully resists an application (6). 


(6) Where an appeal is preferred by the insolvent against an order 
of adjudication, the Court may, besides awarding costs to the respondents 


(tr) Balakrishna Menon v. Manakkdl 
Uma (1929) 52 Mad. 263, 114 1. C. 
825, ('29) A. M. 105. 

(x) See Watson v. Holliday (1882) 20 
Ch.D. 780, at p. 785 ; Abdul Rahi- 
man v. Shiw Wallace de Co, (1925) 
92 I. G. 620. (’25) A. M. 736. 
ly) W(Us(mY.HoUiday(\m)2lll Ch.D. 
780; Bomeman v. Wilaon (1885) 
28 Ch.D. 53 ; School Board 
For London V. Wall Brothers {\%9\) 

8 Morr. 202. 

(2) See Dansk RtkRriffd Syndihat v. 

Snell {mS) 2 Ch. 127, at p. 138. 
(a) Ex parte AngtrsUin (1874) L.R. 

9 Oh.App. 479 ; Re Suresh Chander 
Gooyee (1918) 23 C.W.N. 431, 


51 I.C. 654 ; Re W. H, Wilkinson 
(1884) 1 Morr. 65; Re Olanville 
(1885) 2 Morr. 71 ; Re Arthur 
WiUiams di Co, (1913) 2 K.B. 
88; Re Mackenzie (1899) 2 Q.B. 
556; Re Bryant (1889) 6 Morr. 
262. 

(6) Re John Tweddle and Company 
Limited (1910) K.B. 697; Re 
Galey (1890) 7 Morr. 253; Re 
Bryant (1889) 6 Morr. 262; Re 
Abdul Rahiman Sahib do Co,{\92%) 
51 Mad. 308, 112 I.C. 486, (’28) 
A.M. 890; Official Assignee of 
Calcutta V. Ramratan Dad Bagree 
(1927) 54 Cal. 317, 327-328, 102 
1.0. 539, (’27) A.C. 539. 
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Pufag, (petitioning creditors), award to the Official Assignee or the Receiver the 
848U853 costs which he has incurred in appearing in the appeal and supporting the 
creditors (c). 

(6) Where a person who was adjudicated insolvent by the High Court 
of Calcutta applied to set aside the order of adjudication, and, the 
application was allowed with costs, it was held that a suit would lie to 
recover such costs (d). 

850. Insolvency Rules as to costs of Official Assignee.— For 

Rules as to costs of the Official Assignee, sea Calcutta Rule 47 (3), Madras 
Rule 132, Bombay Rules 182-183 (a), and Rangoon Rule 74. 

851. Costs in other matters. — Costs in other matters are provided 
for by Rules. For Rules under the Presidency-towns Insolvency Act, see 
Calcutta Rules 47-49, Madras Rules 132-137, Bombay Rules 182-183A, and 
Rangoon Rules 71-77. For Rules under the Provincial Insolvency Act, 
see Calcutta Rules 31-32 ; Bombay Rule XXVII ; Allahabad Rules 35-37. 


9. Rules. 

852* Power to make Rules. — It has been stated more than once in 
the preceding pages that certain notices are to be given and certain proceed- 
ings are to be taken ** in manner prescribed.” The term prescribed ” 
has been defined in each of the two Acts as meaning prescribed by Rules 
made under this Act.” Power has been given under both the Acts to the 
High Courts to make Rules for carrying into effect the object of the Acts. 
The Rules and the forms prescribed by the Rules must be strictly 
followed {e), 

853. Rules under Presidency-towns Insolvency Act (s. 112).— 

The Courts having jurisdiction under this Act may from time to time make 
Rules for carrying into effect the objects of the Presidency-towns Insolvency 
Act. In particular and without prejudice to the generality of the foregoing 
power, such Rules may provide for and regulate — 

(a) the fees and percentages to be charged under this Act and the 

manner in which the same are to be collected and accounted for 
and the account to which they are to be paid ; 

(b) the investment, whether separately or collectively, of unclaimed 

dividends, balances and other sums appertaining to the estates 
of insolvent debtors, whether adjudicated insolvent under this 
or any former enactment ; and the application of the proceeds 
of such investment ; 


(c) In the matter of Haroon Mahomed 
(1890) 14 Bom. 189. 

{d) Annoda Praaad Banerjee r. Nobo 
Kishore Roy (1906) 33 Gal. 560. 
(e) Krishna Chinoo and Sons v. Afohc- 


bhai (1929) 63 Bom. 290, 296, 299, 
117 1.0. 440, (’29) A.B. 107; 
Venkaianarayana Chetty v. 
Sevugan Chetty (1924) 47 Mad. 
916, 80 I.C. 620, (’24) A.M. 769. 
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(c) the proceedings of the official assignee in taking possession of and Paras. 

realizing the estates of insolvent debtors ; ^,854 

(d) the remuneration of the official assignee ; 

(e) the receipts, payments and accounts of the official assignee; 

) (f) the audit of the accounts of the official assignee ; 

(g) the payment of the remuneration of the official assignee, of the 

costs, charges and expenses of his establishment, and of the 
costs of the audit of his accounts out of the proceeds of the 
investments in his hands ; 

(h) the payment of the costs incurred in the prosecution of fraudulent 

debtors and in legal proceedings taken by the official assignee 
under the direction of the Court out of the proceeds aforesaid ; 

(i) the payment of any civil liability incurred by an official assignee 

acting under the order or direction of the Court ; 

(j) the proceedings to be taken in connection with proposals for 

composition and schemes of arrangement with the creditors 
of insolvent debtors ; 

(k) the intervention of the official assignee at the hearing of applica- 

tions and matters relating to insolvent debtors and their estates ; 

(kk) filing of lists of creditors and debtors and tha.affording of assistance 
to the Court by a petitioning debtor ; 

(l) the examination by the official assignee of the books and papers 

of account of undischarged insolvent debtors ; 

(m) the service of notices in proceedings under this Act ; 

(n) the appointment, meetings and procedure of committees of 

inspection ; 

(o) the conduct of proceedings under this Act in the name of a firm ; 

(p) the forms to be used in proceedings under this Act ; 

(q) the procedure to be followed in the case of estates to be adminis- 

tered in a summary manner ; 

(r) the procedure to be followed in the case of estates of deceased 

persons to be administered under this Act. 

(s) the distribution of work between the Official Assignee and his 

deputy or deputies. 

854. Sanction to Rules under Presidency-towns Insolvency 
Act (s. 113). — Rules made under sec. 112 are subject, in the case of the 
High Court of Judicature at Fort William in Bengal, to the previous sanction 
of the Governor General in Council and, in the case of any other Court, of 
the Local (Jovemment. 
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Parat. 855. Publications of Buies under Presidency-towns Insolvency 
855458 Act (S. 114). — Rules so made and sanctioned are required to be published in 
the Gazette of India or in the local official Gazette, as the case may be, and 
they have thereupon the same force and effect with regard to proceedings 
under the Act in the Court which made them as if they had been enacted 
in the Act. * 

856. Buies under Provincial Insolvency Act (s. 79).— The High 
Court may, with the previous sanction, in the case of the High Court of 
Judicature at Fort William in Bengal, of the Governor General in Council, 
and, in the case of any other High Court, of the Local Government, make rules 
for carrying into effect the provisions of the Provincial Insolvency Act. 
In particular and without prejudice to the generality of the foregoing power, 
such rules may provide — 

(a) for the appointment, and remuneration of receivers (other than 

Official Receivers), the audit of the accounts of all receivers 
and the costs of such audit, 

(b) for meetings of creditors, 

(c) for the procedure to be followed where the debtor is a firm, 

(d) for the procedure to be followed in the case of estates to 

be administered in a summary manner, and 

(e) for any matter which is to be or may be prescribed. 

All Rules made under this section are required to be published in the 
Gazette of India or in the local official Gazette, as the case may be, and will 
on such publication have effect as if enacted in the Act. 

10. MiioeUaneout — Pretideiicy«*towiit Insolvency Act. 

857. Warrants fbr Insolvency Courts [P.-t.LA., s. 100].— A 
warrant of arrest issued by the Court may be executed in the same manner and 
subject to the same conditions as a warrant of arrest issued under the Code 
of Criminal Procedure, 1898, may be executed. A warrant to seize any part 
of the property of an insolvent, issued by the Court under section 69, sub- 
section (1), shall be in the form prescribed, and secs. 77 (2), 79, 82, 83, 84 and 
102 of that Code will so far as may be, apply to the execution, of such warrant. 
A search-warrant issued by the Court under sec. 69 (2) may be executed in 
the same manner and subject to the same conditions as a search-warrant 
for property supposed to be stolen may be executed under that Code. 

858. Exemption from duty of transfers, etc. [P.-t. I. A., s. 115].— 

Every transfer, mortgage, assignment, power-of-attomey, proxy paper, 
certificate, affidavit, bond or other proceedings, instrument or ^ting 
whatsoever before or under any order of the Court, and any copy thereof 
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is exempt from payment of any stamp or other duty whatsoever. No stamp Purnti 
duty or fee is chargeable for any application made by the Official Assignee 858*480 
to the Court under the Act^ or for the drawing and issuing of any order 
made by the Court on such application. 

Attorney representing Offidal Assignee. — ^An attorney representing 
th^ Official Assignee is entitled to the same privileges as to stamp duty as 
the latter has under this section (/). 

859. The Gazette to be evidence [P.-t. I. A., s. 1161.—A copy of the 
official Gazette containing any notice inserted in pursuance of the Act is 
evidence of the facts stated in the notice. A copy of the official Gazette 
containing any notice of an order of adjudication is conclusive evidence of 
the order having been duly made, and of its date. 

Copy of Gazette as conclusive evidence. — k copy of the official Gazette 
containing any notice of an order of adjudication is conclusive evidence that 
the order was duty made, and of its date, while a copy of such Gazette con- 
taining any notice inserted in pursuance of the Act is evidence of the facts 
stated in the notice. The point to be noted is that while in the first case 
the copy is conclusive evidence, in the second it is merely evidence {g). 

860. Swearing of affidavits [P.-t. I. A., s. 117J.— Any affidavit 
may be used in a Court having jurisdiction under this Act if it is sworn — 

(a) in British India, before — 

(i) any Court or Magistrate, or 

(ii) any officer or other person appointed to administer oaths 

under the Code of Civil Procedure, 1908 ; 

(b) in England, before any person authorized to administer oaths 

in His Majesty’s High Court of Justice, or in the Court of Chancery 
of the County Palatine of Lancaster, or before any Registrar of a 
Bankruptcy Court, or before any officer of a Bankruptcy Court 
authorized in writing in that behalf by the Judge of the Court 
or before a Justice of the Peace for the county or place where 
it is sworn ; 

(c) in Scotland or in Ireland, before a Judge Ordinary, Magistrate or 

Justice of the Peace ; and, 

(d) in any other place, before a Magistrate or Justice of the Peace or 

other person qualified to administer oaths in that place (he 
being certified to be a Magistrate or Justice of the Peace, or 
qualified as aforesaid, by a British Minister or British Consul 
or British Political Agent or by a notary public). 

(/) Official Assignee of Madras v. 0. JR. M, 0, JR. 8, Firm (1927) 

Ramaswamy CheUy (1920) 43 50 Mad. 541, 101 LC. 12, (*27) 

Mad. 747, 59 1.C. 475. A.M. 526. 

ig) Official Assignee of Madras v. 
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Pans. 861. Formal defect not to invalidate proceedings [F.-t L A., 

861463 118], — ^No. proceeding in insolvency is invalidated by any formal 

defect or by any irregularity uidess the Court before which an objection is 
made to the proceeding is of opinion that substantial injustice has been 
caused by the defect or irregularity, and that the injustice cannot be 
remedied by any order of that Court. 

No defect or irregularity in the appointment of an Official Assignee or 
member of a committee of inspection vitiates any act done by him in 
good faith. 

Irregularity » — Failure to serve a creditor’s petition where the hearing of 
the petition is adjourned, as required by the Presidency-towns Insolvency 
Act, sec. 13 (3), is not a mere irregularity. If the petition is not served, and 
an order of adjudication is made, the order must be set aside (h). An order 
under sec. 36 (4) and sec. 36 (5) of that Act can only be made on the appli- 
cation of the Official Assignee. If such an order is made on the application 
of a creditor, it is one without jurisdiction. This is not a case of irregularity 
within the meaning of the section and the order must be set aside (t). 
See also the cases cited in paras. 165 and 158 above. As to formal defect, ” 
see para. 376 above. 

862. Certain provisions to bind the Grown [P.-t. I. A., 
S. 120]- — Save as herein provided, the provisions of the Act relating to 
the remedies against the property of a debtor, the priorities of debts, the 
effect of a composition or scheme of arrangement, and the effect of a 
discharge bind the Crown. 

Rights of the Croton. — As to the rights of the Crown in general, see New 
South Wales Taxation Commissioners v. Palmer (j), Food Controller v. 
Cork (k). Secretary of State for India v. Bombay Landing <& Shipping Co. (Z), 
and Judah v. Secretary of State for India (m). 

863. Eights of audience [P.-t. I. A., s. 121].”-Nothing in the Act, 
or in any transfer of jurisdiction effected thereby, shall take away or affect 
any right of audience that any person may have had immediately before the 
commencement of the Act, or shall be deemed to confer such right in 


(A) NathmuU v. Ooneshmull Jivanmull 
(1921) 34 Cal. L. J. 349, 66 LG. 
886 (*21) A. G. 106. 

(t) Sitaram Khemka v. Haribux 
FaUhpuria (1926) 30 G. W- N. 


914, 98 LG. 723, (’26 ; A.C. 1097 
(j) (1907) A. C. 179. 

(A) (1923) A. C. 647. 

(0 (1868) 6 Bom. H. C. 0. C. 23. 

(m) (1886) 12 Cal. 445. 
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insolvency matters on any person who had not a right of audience before 
the Courts for the Relief of Insolvent Debtors. 

Rights of audience , — By sec. 3 of the Indian Insolvency Act^ 1848, 
it was provided that every advocate and attorney of the supreme Courts at 
Calcutta, Madras and Bombay respectively should be entitled to practise in 
the way of his profession in the Courts for the Relief of Insolvent Debtors of 
that presidency, and no other persons should practise as advocates or 
attorneys in those Courts. It has been held in Madras that Vakils have 
no right of audience in the Insolvency Court in the Presidency-town of 
Madras (n). In Bombay it was held so far back as 1913 that attorneyf^ of 
the High Court had a right of audience before the officer appointed under 
sec. 6 of tlie Presidency-towns Insolvency Act (o). 

864 . Fees and percentages [P.-t.LA., s. 125].'“Such fees and 
percentages must be charged for and in respect of proceedings under the Act 
as may be prescribed. 

(h) - Kriahmstixtmi Ayyar v. Suiami- I (o) He AdnociUe Oeneral of liomha^ 
(1925) 48 Mad. 331f (1913) 37 Bom. 494,19 I.C. 42]. 

85 I.C. 1025, (’25) A.M. 385. I See Bombay Rules, Rule 40. 
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THE PROVINCIAL INSOLVENCY ACT, 192a 

(V of 1920) 

[ Passed by the Indian Legislative Council.] 

(Received assent of the Governor General on the 26th February 1920.) 

An Act to consolidate and amend the Law relating to -Insolvency in p^Qv. I, A. 
British India as administered by Courts having jurisdiction outside the 1, 2 
Presidency-towns and the Town of Kangoon. 

Whereas it is expedient to consolidate and amend the law relating 
to insolvency in British India, as administertul by Courts having 
jurisdiction outside the Presidency-towns and the i [Towns of Kangoon and 
Karachi] ; It is hereby (Uiacted as follows : — 


Short title and extent. 


1. (1) This Act may be called the Provincial 
Insolviincy Act, 1920. 


(2) It extends to the whole of British India, cxct'j)t the Scheduled 
Districts.si 


2. (1) In this Act, unless there is anything 

Definitions. x-xi. x xj. ^ ^ 

repugnant in the subject or context,— 

(a) “ creditor ** includes a decree-holder, debt incliuh'S a 

judgment-debt, and “ debtor ” includes a jiidgment-d(»btor ; 

(b) District Court ” means the principal Civil Court of original 
jurisdiction in any area outside the local limits for the time*, lieing 
of the Presidency-towns i[the Town of Rangoon and the limits 
of the ordinary original civil jurisdiction of the ^Court of the 
Judicial Commissioner of Sind as defined in s(;ction 2 of the 
Presidency-towns Insolvency Act, 1 909] ; 

1 These words were substituted by s. 11 of the Insolvencv (Amendment) Acd, 192(1 
(IX of 1926). 

2 This Act has been extended by notification under s. 5 of the (Scheduled Districts 
Act, 1874 (XIV of 1874) to— 

The Province of Sind — See Gazette of India, 1920, pt. I, p. 2052, and Bombay 
Government Gazette, 1920, pt. I, p. 2765. 

Coorg — See Gazette of India, 1920, pt. II, p. 1333. 

Upper Burma — See Burma Gazette, 1920, pt. I, p. 1303. 

Districts of Cachar (excluding the North Cachar Hills), Sylhet, Gualpara, 
Kamnip, Darrang, Nowgong (excluding the Nowgong Mikir Hills Tract), 
Sihsagar (excluding the Sihsagar Mikir Hills Tract) and Lakshmipur (exclurl- 
ing the Lakshmipur Frontier Tract) — See. Assam Gazette, 1920, pt. il, 
p. 2511. 

District of Darjeeling — /Jee Calcutta Gazette, 1921, pt. I, p. 288. 

British Baluchistan — See Baluchistan Local Rules and Orders, pt. II, p. 244. 
This Act has been declared in force in the Pargana of Man pur, eee s. 2, and Sche- 
dule of the Manpur Laws Regulation, 1 926, in Panth Piploda, Regulation 1 of 
1929, 8. 2. 

This Act was extended to all the Scheduled Districts in the N. W. F. Province — 
See Notification No. 2286-G dated 20th May 1920, Gazette of India, 1920, 
pt. II, p. 910. 

8 The words “ Chief Court of Sind ** are to be read for the words ** Court of the 
Judicial Commissioner of Sind ”, when the Sind Courts (Supplementary) Act, 
1926 (XXXIV of 1926) is brought into force. 
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(c) prescribed ” means prescribed by rules made under this Act ; 

(d) “ property ” includes any property over which or the profits of 
which any person has a disposing power which he may exercise 
for his own benefit ; 

secured creditor ” means a person holding a mortgage, dharge 
or lien on the property of the debtor or any part thereof as a 
security for a debt due to him from the debtor ; and 

“ transfer of property ” includes a transfer of any interest in 
property and the creation of any charge upon property. 

(2) Words and expressions used in this Act and defined in the Code of 
Civil Procedure, 1908, not hereinbefore defined shall have the same meanings 
as those respectively attributed to them by the said Code. 

Parallel enactments.— Prov. l. A., 1907, s. 2. 

Sub-sec. (1) (a) : ** Debt.* — Pp. 117-118, paras. 151-153. 

Debtor. — ^P. 62, para. 83. 

Sub-sec. (1) (d) : “ Property.’ —P. 373, para. 542. 

Sub-sec. (I) (e) : Secured creditor.— P. 182, para. 258. 


(e) 

(f) 


Prov. LA. 
Mi 2-4 


PART I. 

Constitution and Powers of Court. 

3. (1) The District Courts shall be the Court 
iDsoivoncy Juriadiction. having jurisdiction under this Act:— 

Provided that the Local Government may, by notification in the local 
official Gazette, invest any Court subordinate to a District Court with 
jurisdiction in any class of cases, and any Court so invested shall within the 
local limits of its jurisdiction have concurrent jurisdiction with the District 
Court under this ActN 

(2) For the purposes of this Act, a Court of Small Causes shall be 
deemed to be subordinate to the District Court. 

Parallel enactments.— Prov. l. A., im, a. a. 

District Courts.— P. 32, par*. 63. 

Additional District Judge.—?. 32, para. 54. 

Concurrent Jurisdiction.- ?. 32, para. 32. 

Restriction on powers of certain Courts.— ?; 33, para. 56. 


4. (1) Subject to the provision of this Act, the Court shall have full 


Power of Court to 
decide all questions aris- 
ing in insolvency. 


power to decide all questions whether of title or priority 
or of any nature whatsoever, and whether involving 
matters of law or of fact, which may arise in any case 


of insolvency coming within the cognisance of the Court, or which the Court 
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may deem it expedient or necessary to decide for the purpose of doing Prov. I. A 
complete justice or making a complete distribution of property in any as. 4, S 
such case. 

(2) Subject to the provisions of this Act and notwithstanding anything 
contained in any other law for the time being in force, every such decision 
shalhbe final and binding for all purposes as between, on the one hand, the 
debtor and the debtor’s estate and, on the other hand, all claimants against 
him or it and all persons claiming through or under them or any of them. 

(3) Where the Court does not deem it expedient or necessary to decide 
any question of the nature referred to in sub-section (1), but has reason to 
believe that the debtor has a saleable interest in any property, the Court may 
without further inquiry sell such interest in such manner and subject to such 
conditions as it may think fit. 

Parallel enactments. — This section is new. See P.-t. I. A., s. 7. 

Sub-sec. (1). 

Jurisdiction to decide questions arising In Insolvency.— P. :)3. 

Corresponding sections of Bankruptcy Acts.— Pp. 3.3-34. 

Superior title of trustee in bankruptcy in certain cases.- P. 34, pam. 6g. 

Exercise of Jurisdiction under English law discretionary.— Pp. 3<i-38, pnra. so. 

Transfers within sec. 53 of the Transfer of Property Act, 1882.— P. 48, 

para. 62C. 

Time for taking objection to exercise of Jurisdiction.— P. 49, pnra. 63D. 

Limitation.— P. 49. 

Power to decide questions of title.— Pp. 60-si, para. 03. 

Exclusive Jurisdiction of Insolvency Court— P. si, para. 04. 

Suits by third persons to recover property attached by Receiver.— P. si, 

para. 05. 

Fictitious transfers and transfers fraudulent within s. 53 of Transfer of 

Property Act— P. 32, para, eo, 

Hindu sons.— P. 63, para. 67. 

Purchaser from Receiver.— P. 63, para. 08. 

Suggestions for amending sec. 1— P. 63, para. osA. 

Procedure under sec. 4.— P. 64A, para. 70A. 

Sub-sec. (2). 

Res Judicata.— P. 64, para. 09. 

Sub-sec. (3). 

Power of Court to sell disputed Interest— P. 64, para. 70. 

5. (1) Subject to the proviHions of this Act, the Court, in regard to 
„ . , proceedings under this Act, shall have the same powers 

Courts. and shall follow the same procedure as it has and 

follows in the exercise of original civil jurisdiction. 

(2) Subject as aforesaid, High Courts and District Courts, in regard to 
proceedings under this Act in Courts subordinate to them, shall have the 
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Prov> 1. A. saiuo 2)owcT8 and shall follow the same procedure as they respectively have 
•s. 5, 6 and follow in regard to civil suits. 


Parallel enactments.— P.-t. i. A., s. 90 (i); Prov. i. A., 19ot, s. 47. 
Where special procedure is prescribed by the Act— P. 56, para. 77. 
Transfer of proceedings.— P. 57, para. 78. 

Injunction restraining sale.— P. 57, para. 79. 


PART n. 

Proceedings from Act op Insolvency to Discharge. 
Acts of Insolvency. 


Acts of Insolvency. 


6 . A debtor commits an act of insolvency in each 
of the following cases, namely : — 


(a) if, in British India or elsewhere, he makes a transfer of all or 
substantially all his property to a third person for the benefit 
of his creditors generally ; 


(b) if, in British India or elsewhere, he makes a transfer of his property 
or of any part thereof with intent to deft at or delay his 
creditors ; 


(c) if, in British India or elsewdierc, he makes any transfer of his 

property, or of any part thereof, which would, under this or 
any other enactment for the time being in force, be void as a 
fraudulent preference if he were adjudged an insolvent ; 

(d) if, with intent to defeat or delay his creditors, — 

(/) he departs or remains out of British India, 

(ii) he depq-rts from his dwelling-house or usual place of business 
or otherwise absent himself. 


{Hi) he secludes himself so as to deprive his creditors of the means 
of communicating with him ; 

(e) if any of his property has been sold in execution of the decree of 

any Court for the payment of money ; 

(f) if he petitions to be adjudged an insolvent under the provisions of 

this Act ; 

(g) if he gives notice to any of his creditors that he has suspended, or 

that he is about to suspend, payment of his debts ; or 

(h) if he is imprisoned in execution of the decree of any Court for the 

payment of money. 
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Explanation . — For tho purposes of tliis section the act of an agent may Ptov*. I. A* 
be tho act of the principal. •* ® 


Parallel enactments.— P.-t. l. A., s. o ; Prov. I. A., liH)7, s. 4. 

Meaning of “ Debtor p. 02, para. 83. 

Foreigners. — Pp. 02-00, para. 84. 

Minors.— P. (W, para. S.'i. 

■Minor partners.- P. 07, para. so. 

Married women.— Pp. 68-79, para. 87. 

Lunatics.- P. 69. 

Joint debtors.— P. 70, para. 89. 

Partners : Firm.— P. 70, para. 70. 

Joint Hindu family.— Pp. 72-73, para. 91. 

Corporations and registered companies.- P. 73A. 

Traders and non-traders.— P. 73A, para. 93. 

Origin and objects of acts of insolvency.— P. 74, imra. 94. 

Principles common to all acts of Insolvency— Pp. i(m-i09, para. 138. 

CL (a) — Tranufer for benefit of creditor. 

Transfer for benefit of creditors generally.— Pix 7S.70, para. 00. 

Act of insolvency committed abroad.— P. 76, para. 07. 

Party or privy to transfer for benefit of creditors.- P. 77, para. 98. 

Transfer for benefit of creditors void as against Receiver.— P. 77, i>ara. 100. 

CL (b) — Transfer with intent to defeat or delay creditors. 

Transfers witb Intent to defraud creditors.— P. 77, pura. inu. 

Intent to defeat or delay creditors.— P. 78, para. looA. 

Transfers fraudulent within statute of Elizabeth and under Transfer of 
Property Act, sec. 53.— Pp. 78-79, para. lOOB. 

Transfers fraudulent under Insolvency Acts and those fraudulent under 
Transfer of Property Act, 1882.— P. 79, para. looc. 

Sale or mortgage of substantially the whole property for past debts.— 
P. 80, para. 101. 

Sale of substantially the whole property for a present consideration.— 
P. 81, para. 102. 

Mortgage of substantially the whole property for a present consideration.- 
P. 83, para. 103. 

Mortgage of substantially the whole property securing existing debt and 
present advance.— P. 83, para. 104. 

Mortgage of substantially the whole property securing existing debt and 
future advance.— Pp. 84-83, para. 106. 

Consideration.— P. 85, para. lOo. 

After-acquired property.— P. 86, para. 107. 

What is whole of debtor's property.— P. 86, para. 108. 

Transfer of "art only of debtor's property.— P. 87, para. 109. 

“ Transfers.”— P. 88, para. llO. 

“ Gift”— P. 88, para. 111. 

Mortgage by partner of partnership property.— P. 88, para. 112. 

Act of insolvency committed abroad.— P. 88, para. 113. 

Transfer when void against Receiver.- P. 89, para. 114. 

CL («) — Transfer by way of fraudvletU prefererwe . , 

Transfers by way of fraudulent preference.— p. 89, para. 116. 
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Cl, (d) — Departvre from British India, or from dwMing house or 
place of business. 

Avoiding creditors.— P. 80, para. 116. 

Intent to defeat or delay.— P. eo, para. 117. 

Departing or remaining ont of British India.— P. 90, para. 118. 

Departure or absence from dwelling house or place of business.— P. 91, 

para. 110. ^ 

“ Secludes himself."— P. 92, para. 120. 

Cl, (e ) — Sale in execution. 

Sale In execution.- Pp. 02-93, para. 121. 

Sale must be one In execution of decree.— P. 04, para. 123. 

Sale during pendency of adjudication order.— P. 05, para. 124. 

Decree against partners.— P. 05, para. 126. 

■ Cl, (/) — Petition by debtor for adjudication. 

Debtor’s petition.— P. 95, para. 125A. 

Cl. ig) — Notice of suspension of payment. 

Notice Of suspension of payment— P. 06, para. 126. 

What is notice.— P. OO, para. 127. 

What Is suspension of payment— P. 06, para. 128. 

Inability to pay.— P. 96, para. 129. 

Temporary suspension.- P. 97, para. 130. 

Test — Pp. 97-08, para. 131. 

Estoppel of creditor.— P. 99, para. 132. 

Notice by agent— P. 99, para. 133. 

Suspension of payment by non.trader8.—P. 99, para. 134. 

Cl. (A ) — Imprisonment in execution of money decree. 

Remahiing in prison.— P. 99, para. 136. 

Explanation — Act of insolvency committed by agent. 

Act Of Insolvency committed by agent— Pp. loo-ios, para. 136. 

Partner as agent— P. 104, para. 137. 


Frov.LA. 
tt. 6,7 


Petition. 

7. Subject to the conditions specified in this Act, if a debtor commits 
an act of insolvency, an insolvency petition may be 
catton?^°” adjudi- pj.ggented either by a creditor or by the debtor, and 
the Court may on such petition make an order (herein- 
after called an order of adjudication) adjudging him an insdivent. 

Explanation . — The presentation of petition by th6 debtor shall be deemed 
an act of insolvency within the meaning of this section^ and on such petition 
the Court may make an order of adjudication. 


Parallel e lactmentE.-P.-t. I. A., a. lo ; Prov. i. A., 1907, a. 5. 
Power to adJu(licate.>-P. 134, para. ise. 
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8. No insolvency petition shall be presented against Pn»v. I. A. 
Ezempumi of rorpo- any corporation or against any association or company 8;.10 
vency proceedings. registered under any enactment for the time being in 
force. 


Parallel enactments.— P.-t. l. A., s. 107 ; Prov. i. A., 1907. s. 6 (8). 
*Gorporatlon8 and registered companies.— P. 73A, para. 92. 

Conditions on which 9 - (1) A creditor shall not be entitled to present 

creditor may petition. insolvency petition ^against a debtor unless — 

(a) the debt owing by the debtor to the creditor, or, if two or more 
creditors join in the petition, the aggregate amount of debts 
owing to such, creditors, amounts to five hundred rujiees, and 

(b) the debt is a liquidated sum payable either immediately or at 
some certain future time, and 

(c) the act of insolvency on which the petition is grounded has occurred 
within three months before the presentation of the petition. 

(2) If the petitioning creditor is a secured creditor, he shall in his 
petition either state that he is willing to relinquish his security for the benefit 
of the creditors in the event of the debtor being adjudged insolvent, or give 
an estimate of the value of the security. In the latter (iase, he may be 
admitted as a petitioning creditor to the extent of the balance of the debt 
due to him after deducting the value so estimated in the same way as if he 
were an unsecured creditor. 

Parallel enactments.— P.-t. i. A., s. 12 ; Prov.i. A., 1907 , b. e (4), (5). 

Sub-sec. (1). 

Who may be a petitioning creditor.— P. 114, para. 148. 

Debt must exist before act of Insolvency — P. 1 17, para. 149. 

Amount of debt.— P. 117, para. 150. 

Debt must be liquidated.— P. 117, para. I 6 I. 

What debt Insufficient.— P. 118, para. 152. 

Joint debt.— P. II8, para. 16.3. 

Act of Insolvency must be within three months of petition.— P. 118, 
para. 164. 

Limitation.— P. 119. para. 166. 

Sub-sec. (2). 

Secured creditor’s petition— P. ii9. para. 155. 

10 . (1) A debtor shall not be entitled to present 

Conditions on which an insolvency petition unless lie is unable to pay his 
debtor may peUtlon. 

(a) his debts amount to five hundred rupees ; or 

(b) he is under arrest or imprisonment in execution of the decree of 
any Court for the payment of money ; or 

(c) an order of attachment in execution of such a decree has been 
made and is subsisting against his property. 
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Pn>v.I. A. (2) A debtor in respect of whom an order of adjudication * [whether 
M. 10, 11 made under the Presidency-towns Insolvency Act, 1909, or under this Act] has 
been annulled, owing to his failure to apply, or to prosecute an application 
for his discharge, shall not be entitled to present an insolvency jietition 
without the leave of the Court by which the order of adjudication was 
annulled. Such Court shall not grant leave unless it is satisfied either that 
the debtor was prevented by any reasonable cause from presenting or prose- 
cuting his application, as the case may be, or that the petition is founded on 
facts substantially different from those contained in the petition on which 
the order of adjudication was made. 

Parallel enactments.— P.-t. i. A., s. u, Prov. l. A., 1907, s. 6 (3). 

Snb-sec. (1). 

The debtor must be unable to pay his debts.— P. 142, para. 209. 

Debt must amount to Rs. 500.— P. 144, para. 210 . 

Arrest or Imprisonment of debtor.— P. 145, para. 211. 

Attachment of debtor’s property in execution of decree.— p. 145, para. 212 . 

Petition by debtor whose adjudication has been annulled for failure to 
apply for discharge.- P. 145, para, 213 . 

Sub -sec. (2). 

Petition by debtor when adjudication has been annulled owing to failure 
to apply for discharge.- P. 127, para. 175, p. 146, para. 213. 

Second petition by undischarged Insolvent— p. 146, para. 213, p. 128, 

para. 175. 


11. Every insolvency petition shall be presented to a Court having 
jurisdiction under this Act in any local area in which 

Courts which petl- , i t m *1 • i • 

tion shall bo presciitiMj. the debtor ordinarily resides or carries on business, or 
personally works for gain, or if he has been arrested or 
imprisoned, where he is in custody : 

Provided that no objection as to the place of presentment shall be 
allowed by any Court in the exercise of appellate or revisional jurisdiction 
unless such objection was taken in the Court by which the petition was 
heard at the earliest pos-sible opportunity, and unless there has been a conse- 
quent failure of justice. 

Parallel enactments.— P.-t l. A , s. ll; Prov. I. A., a. 6 (2). 

Local jurisdiction.— P. 135, para. 188. ' 

“ Ordinarily resides”.— P. 136, para. 189, p. in, para. 142. 

Carries on business.- P. 130, para. 192. 

Custody within jurisdiction.- P. 136, para. 191. 

Jurisdiction and burden of proof.—?. 136, para. 191A. 

Wbere petition presented to wrong Court.— p. 136, para. 192 . 

* Those words were substituted by s. 4 of the Insolvency (Amendment) Act, 1029 
(11 of 1927). 
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12. Every insolvency petition shall be in writing and shall be P^y. I. A, 
signed and verified in the manner prescribed by the ••• ^3 

^\criflcatioii of puti- for signing and verifying 

plaints. 

P9,rallel enactments.— P.-t. l. A., », 13 (i) ; Prov. i. A., 1907. s. c (l). 

Creditor’s petition to be In writing and verified.— p. 13s, para. 194. 

Debtor’s petition to be In writing and verified.— p. 146, para. 214. 

13. (1) Every insolvency petition presented by a 
Contents of petitions. ^jontain the following particulars, namely — 

(a) a statement that the debtor is unable to pay his debts ; 

(b) the place where he ordinarily resides or carries on business or per- 
sonally works for gain, or, if he has been arrested or imprisoned, 
the place where he is in custody; 

(c) the Court (if any) by whose order he has been arrested or imj)ri- 
soned, or by which an order has been made for the attachment of 
his property, together with particulars of the decree in respect of 
which any such order has been made ; 

(d) the amount and particulars of all pecuniary claims against him, 
together with the names and residences of his creditors so far as 
they are known to, or can by the exercise of reasonable care and 
dilige/ice be ascertained by him ; 

(e) the amount and particulars of all his property, together with — 

(i) a specification of value of all such property not consisting of 

money ; 

(ii) the place or places at which any such property is to be found; 
and 

{in) a declaration of his willingness to place at the disposal of the 
Court all such property save in so far as it includes such parti- 
culars (not being his books of account) as are exempted by the 
Code of Civil Procedure, 1908, or by any other enactment for 
the time being in force from liability to attachment and sale in 
execution of a decree ; 

(f) a statement whether the debtor has on any previous occasion 
filed a petition to be adjudged an insolvent, and (where such a 
petition has been filed) — 

(i) if such petition has been dismissed, the reasons for such dis- 
missal, or, 

(n) if the debtor has been adjudged an insolvent, concise particulars 
of the insolvency, including a statement whether previous 
adjudication has been annulled and, if so, the grounds 
therefor. 
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PMv. L a. (2) Every insolvency petition presented by a creditor or creditors shall 
as. 13-17 set forth the particulars regarding the debtor specified in clause (b) of sub- 
section (1), and shall also specify— 

(a) the act of insolvency committed by such debtor, together with the 

date of its commission ; and , 

(b) the amount and particulars of his or their pecuniary claim or claims 
against such debtor. 

Parallel enactments.— P.-t. la., b. 16 (i); Prov. l. A., 1907, s. ii (i). 

Sub-sec. (1) (a)— Inability of debtor to pay bis debts.— P. 142, para. 200 . 
Sub-sec. (1) (b)— See notes to s. 11. 

Sub-sec. (1) (d)— P&^l^lculars of debtor’s property and of claims against 
him — P. 147, para. 216. 

Amendment of petition.— P. 120, para. I68. 

14. No petition, whether presented by a debtor 
***** ^ creditor, shall be withdrawn without the leave 

of the Court. 

Parallel enactments.— P.-t. I. A., s. 13 (8), b. 15 (2) ; Prov. i. A., 1907, s. 7. 
Withdrawal of petition.— P. 153, para. 227 . ^ 

No withdrawal after adjudication.— P. 153, para. 228. 

15. Where two or more insolvency petitions are presented against 

the same debtor, or where separate petitions are present- 
tioM?*”**^’'****” ***** cd against joint debtors, the Court may consolidate 

the proceedings or any of them, on such terms as the 
Court thinks fit. 

Parallel enactments.— P.-t. l. A., s. 9i ; Prov. i. A., 1907, b. 8. 

Consolidation of petition.— P. 154, para. 229 . 

16. Where the p^itioner does not proceed with due diligence on his 

petition, the Court may substitute as petitioner any 
ria^^ procoedirS.*^'’ Other creditor to whom the debtor may be indebted in 
the amount required by this Act in the case 
of a petitioning creditor. 

Parallel enactments.— P.-t. i. A., b. 92; Prov. i. A., 1907, s. 9. 

Power to change carriage of proceedings.— P. 154, para. 230. 

4 

17. If a debtor by or against whom an insolvency petition has been 

presented dies, the proceedings in the matter shall, 
ce^taga ”ou**death**'of unless the Court Otherwise orders, be continued so far 
‘*®***°'‘ as may be necessary for the realisation and distribution 

of the property of the debtor. 

Parallel enactments.— P.-t. i. A., s. 93; Prov. I. A., 1907, b. lo. 

Continuance of proceedings on death of debtor.— P. 155, para. 231. 
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18. 


Procedure for admls* 
sioii of petition. 


The procedure laid down in the Code of Civil Procedure, 1908, Prov. L A. 
with respect to the admission of plaints, shall so far as ••• 18-21 
it is applicable, be followed in the case of insolvency 
petitions. 


Parallel enactments.— Prov. i. A., i907, ». e (i). 
Admission of creditor's petitions.— P. 138, para. lutt. 
Admission of debtor’s petition- p. 147, para. 217. 


19. (1) Where an insolvency petition is admitted, 
[>n*ofUtition? the Court shall make an order fixing a date for 

hearing the petition. 

(2) Notice of the order under sub-section (1) shall be given to 
creditors in such manner as may be prescribed. 

(3) Where the debtor is not the petitioner, notice of the order under 
sub-section (1) shall be served on him in the manner provided 
for the service of summons. 

Parallel enactments.— Prov. i. A., 1907, s. I2. 

Fixing of date for hearing.— Pf. 138 and 147, paras. 197 and 218. 


20. The Court when making an order admitting the petition inay, and 
where the debtor is the petitioner ordinarily shall, 
interim ^ ppoint an interim receiver of the property of the debtor 
or of any part thereof, and may direct him to take 
immediate possession thereof or of any part thereof, and the interim receiver 
shall thereupon have such of the powers conferable on a receiver appointed 
under the Code of Civil Procedure, 1908, as the Court may direct. If an 
interim receiver is not so appointed the Court may make such appointnient 
at any subsequent time before adjudication, and the provisions of this sub- 
section shall apply accordingly. 

Parallel enactments.— P.-t. I, A., a. lO; Prov. l. A., 1907, a. 13 (2). 

Interim receiver.— P. 160, para. 238. See a. 66 (6). 


21. At the time of making an order admitting the petition or at any 
subsequent time before adjudication the Court may 
either of its own motion or on the api>lication of any 
creditor make one or more of the following orders, 

namely : — 

(1) order the debtor to give reasonable security for his appearance 
until final orders are made upon the petition ; and direct that, in 
default of giving such security, he shall be detained in the civil 
prison ; 

(2) order the attachment by actual seizure of the whole or any part 
of the property in the possession or under the control of the debtor, 
other than such particulars (not being his books of account) as 
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Pirov. I. A. 
t».2U23 


are exempted by the Code of Civil Procedure, 1908, or by any 
other enactment for the time being in force from liability to attach- 
ment and sale in execution of a decree ; 

(3) order a warrant to issue with or without bail for the arrest of the 
debtor, and direct either that he be detained in the civil prison 
until the disposal of the petition, or that he be released on .such 
terms as to security as may be reasonable and necessary ; 

Provided that an order under clause (2) or clause (3) shall not be made 
unless the Court is satisfied that the debtor with intent to defeat or delay his 
creditors or to avoid any process of the Court, — 

(t) has absconded or has departed from the local limits of the jurisdic- 
tion of the Court, or is about to abscond or to depart from such 
limits, or is remaining outside them, or 

(n) has failed to disclose or has concealed, destroyed, transferred or 
removed from such limits, or is about to conceal, destroy, transfer 
or remove from such limits, any documents likely to be of use to 
his creditors in the course of the hearing, or any part of his property 
other than such particulars as aforesaid. 

Parallel enactments.— Hov. i. A., 1907. s. 13. 

Interim orders against debtor.— P. 161, para. 239. 

Attachment of debtor's property.— P. 162, para. 240. 


22 . The debtor shall on the making of an order admitting the petition 
produce all books of account, and shall at any time 
Duties of debtors. thereafter give such inventories of his property, and 
such lists of his creditors and debtors and of the debts due to and from 
them respectively, submit to such examination in respect of his property or 
his creditors, attend at such times before the Court or receiver, execute such 
instruments, and generally do all such acts and things in relation to his 
property as may be required by the Court or receiver or as may be 
prescribed. 

Parallel enactments.— P.-t. l. A., s 33 (i), (2) ; Prov. i. A., 1907, s. 43 (i). 

Duties of debtor.— P. 163, para. 241. 


Beleaftc of debtor. 


23. (1) At the time of making an order admitting the petition or at 
any subsequent time before adjudication, the Court 
may, if the debtor is under arrest or imprisonment in 
execution of the decree of any Court for the payment of money, order his 
release on such terms as to security as may be reasonable and necessary. 


(2) The Court may at any time order any person who has been released 
under this section, to be re-arrested and recommitted to the custody from 
which he was released. 
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(3) At the time of making any order under this section, the Court shall Prov. I. A. 
record in writing its reasons therefor. ts. 23t 24 

[This section is new.] 

Release of debtor between admission of petition and adjudication.— 

, Pp. 163-166, para. 242. 


24. (1) On the day fixed for the hearing of the petition, or on any 
^ subsequent day to which the heaiing may be adiourned, 

Procedure at hearing. , ^ , „ . r r . i r » ■ 

the Court shall require proof of the following matters, 
namely : — 

(a) that the creditor or the debtor, as the case may be, is entitled to 

present the petition : 

Provided that, where the debtor is the petitioner, he shall, for the purpose 
of proving his inability to pay his debts, be required to furnish only such 
proof as to satisfy the Court that there are prima facie grounds for believing 
the same and the Court, if and when so satisfied, shall not be bound to hear 
any further evidence thereon ; 

(b) that the debtor, if he does not appear on a petition presented by a 

creditor, has been served with notice of the order admitting 

the petition ; and 

(c) that* the debtor has committed the act of insolvcm^y alleged 

against him. 

(2) The Court shall also examine the debtor, if lie is present, as to his 
conduct, dealings and property in the presence of such creditors as a] ipear 
at the hearing, and the creditors shall have the right to question the debtor 
hereon. 

(3) The Court shall, if sufficient cause is shown , grant time to the debtor 
or to any creditor to produce any evidence which appeals to it to bo 
necessary for the proper disposal of the petition. 

(4) A memorandum of the substance of the examination of the debtor 
and of any other oral evidence shall be made by the judge, and shall form part 
of the record of the case. 

Parallel enactments.-Prov. i. a.. 1907, s. 14 ; c/. p-t. i. A., ss. 13 (2), oo (3). 

Facts to be proved at hearing of debtor’s petition. --P. 147, para. 219. 

Sub’SeC. (1) (a) : — See notes to ss. 9 and 10. 

Sub-sec. (1) (a) : Inability of debtor to pay his debts.— P. 142, para. 209. 

Facts to be proved at hearing of creditor’s petition.— P. 138, para. 19S. 

Sub-sec. (2) : Scope of examination of debtor.— p. 139, para. 200. 

Debtor as witness.— P. 120, para. I6O; p. 140, para. 202. 

Inquiry Into consideration for debt.— P. 140, para. 203. 
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Prov.LA. 
n. 25-27 


Dismissal of petition. 


25 . ( 1 ) In the case of a petition presented by a creditor, where the 
Court is not satisfied with the proof of his right to present 
the petition or of the service on the debtor of notice of 
the order admitting the petition, or of the alleged act of insolvency, or is 
satisfied by the debtor that he is able to pay his debts, or that for any other 
sufficient cause no order ought to be made, the Court shall dismiss the 
petition. 

(2) In the case of a petition presented by a debtor, the Court shall 
dismiss the petition if it is not satisfied of his right to present the petition. 


Parallel enactments.— P-t. I.A.. s. is (4) ; Prov. I.A., 1907, ?. 16 (i). 

Dismissal of creditor’s petition.— P. 139, para. 20l. 

Dismissal of creditor’s petition and res Judicata.— P. 139, para. 20i. 
Dismissal of creditor’s petition If service on debtor not proved.— P. 140, 
para. 204. 

Power to dismiss petition against some respondents.— p. is 7, para. 232 . 
Dismissal of creditor's petition for sufficient cause — P. 140, para. 206 . 
Dismissal of debtor’s petition.— P. 148, para. 221 . 

Dismissal of debtor’s petition and res Judicata.—?. 148, para. 221 A. 


26 . (1) Where a petition presented by a creditor is dismissed under 
sub-section (1) of section 25, and the Court is satisfied 
tionT^^ compensa- petition was frivolous or vexatious, the Court 

may, on the application of the debtor, award against 
such creditor such amount, not exceeding one thousand rupees as it deems a 
reasonable compensation to the debtor for the expense or injury occasioned 
to him by the petition and the proceedings thereon, and such amount may be 
realised as if it were a fine. 

(2) An award under this section shall bar any suit for compensation 
in respect of such petitioii and the proceedings thereon. 

Parallel enactments.— Prov. I.A., 1907, s. 16 (2), (3). 

Compensation for frivolous or malicious petition.—?. 167, para. 236. See also 
p. 167, para. 234. 


Order of Adjudication, i, 

27 . (1) If the Court does not dismiss the petition it shall make an 
order of adjudication, and shall specify in such order 
Order of adjudication, period within which the debtor shall apply for.his 

discharge. 

(2) The Court may, if sufficient cause is shown, extend the period within 
which the debtor shall apply for his discharge, and in that case shall publish 
notice of the order in such manner as it thinks fit. 
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ParaUel enactments.— Ptot la., leor, a. le (i). Cf. p-t. i. a., bs.13 (6). 16 (i); Rrov. I. A. 

Sub-sec. (1). ee-ZTiZS 


Order of adjudication on debtor’s petition.— P. 148, para, m 
Refusal to adjudicate on debtor’s petition on ground of abuse of process of 
Court— Pp. 148-151, para. 223. 


Sub-sec. (2). 

Extending time for applying for discharge.— P. loi, para. 226. 


28 . (1) On the making of an order of adjudication, the insolvent 
shall aid to the utmost of his power in the realisation 
adj^dirat?onf” of his property and the distribution of the proceeds 

among his creditors. 

(2) On the making of an order of adjudication, the whole of the property 
of the insolvent shall vest in the Court or in a receiver as hereinafter provided, 
and shall become divisible among the creditors, and thereafter, except as 
provided by this Act, no creditor to whom the insolvent is indebted in respect 
of any debt provable under this Act shall during the pendency of the insol- 
vency proceedings have any remedy against the property of the insolvent 
in respect of the debt, or commence any suit or other legal proceeding, except 
with the leave of the Court on such terms as the Court may impose. 

(3) For the jmrposes of sub-section (2), all goods being at the date of 
the presentation of the petition on which the order is made, in the possession, 
order or disposition of the insolvent in his trade or business, by the consent 
and permission of the true owner, under such circumstances that he is the 
reputed owner thereof, shall be deemed to be the property of the insolvent. 

(4) All property which is acquired by or devolves on the insolvent 
after the date of an order of adjudication and before his discharge shall 
forthwith vest in the Court or receiver, and the provisions of sub-section (2) 
shall apply in respect thereof. 

(5) The property of the insolvent for the purposes of this section shall 
not include any property (not being books of account) which is exempted 

by the Code of Civil Procedure, 1908, or by any other enactment for the time ^ 
being in force from liability to attachment and sale in execution of a decree. 

(6) Nothing in this section shall affect the power of any secured creditor 
to realise or otherwise deal with his security, in the same manner as he would 
have been entitlev’ to realise or deal with it if this section had not been passed. 

(7) An order of adjudication shall relate back to, and take effect from 
the date of the presentation of the petition on which it is made. 

Parallel enactments— Prov. I. A., 1907, s. 16; P-t. l. A., ss. 33 (3), 17, 62 (2) (c), 

62 (2) (a), 62 (1), 17 (Proviso), 61. 

Sub-sec. (2). 

What is “ Insolvent's property."— P. 316, para. 486. 
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pf0y,'|, {a) Property not diviaMe among ereditora, 

•.28 

Property held on trust— P. 318, para. 487. 

Persons holding property In fiduciary capacity.— P. 318, para. 488. 

Right to follow trust property.— P. 319, para. 489. 

Beneficial interest of trustee.— P. 320, para. 490. 

Trust property and reputed ownership.— P. 321, para. 491. 

Specific appropriation.— Pp. 321-326, para. 492. 

Property held by insolvent for specific purpose.— P. 327, para. 493 
Money advanced for specific purpose.- P. 327, para 494. 

Banker holding moneys for specific purpose.— Pp. 328-330, para. 495. 

Nature of factor’s possession.— p. 330, para. 496. 

Nature of auctioneer’s possession.— P. 331, para. 497. 

Position of commission agent— P. 33i, para. 498. 

Artificial funds of the London stock exchange.— P. .332, para. 499 
Tools of trade, wearing apparel, etc.— P. 333, para. 500. 

Spes successlonls.— P. 335, para. 502. 

(b). Property diriaibh among creditors. 

Property belonging to insolvent at commencement of insolvency. 

Contingent and executory Interest.—?. 335, para. 502. 

Forfeiture clauses In wills and settlements.— Pp. 335-338, pjvra. 503. 
Forfeiture of lease on Insolvency.— P. 338, para. 60*. 

Forfeiture of lease on assignment— P. .338, imra. 505. 

Forfeiture of share in partnership.--!’. 339, para. 506. 

Provision for compulsory transfer of shares on Insolvency.—!’. 339, para. 507. 
Additional security to mortgagee on mortgagor’s Insolvency.- P. 339, 
para. 508. 

Contracts made by Insolvent prior to Insolvency.— Pp. 340 .342, para. 509. 
Contracts Involving personal skill.— P. 342, para. 5io. 

Contract of service to be rendered to insolvent— P. 343, para. 5ii. 
Goodwill.—!’. 344, para. 512. 

ChOSes In action. — P. 344, para. 513. 

Share In partnership.— i’. 344, para. 514. 

Deposit In Provident Fund.— i’. 346, para. 6i6. 

Property abandoned'by receiver as worthless.—?. 340, para. sio. 

Patent, copyright — P. 346, paras. 617 and 518. 

License to seize goods.— p. 346, para. 519. 

Assignment of after-acquired property.— Pp. 347-349, para. .520. 

Assignment of future profits of business.— P. 349, para. 521. 

Insolvency of karta, father, or other member in Joint Hindu family.— 

pp. 360-352, para. 522. 

Vesting of rights of action In receiver.— P. 363, para. 623. 

When undischarged insolvent may himself sue.—?. 354, ^24. 

Receiver takes Insolvent’s property subject to all equities.--!’. 355, 
para. 525. 

Duty Of Receiver to do what Is honourable ; Rule In Ex parte James.— p. 357, 
para. 526. 

Sale of a mere right to sue.— P. 359, para. 527. 

Personal earnings.— F. 369, para. 637. 

Profits of trade aid business.— P. 370, para. 538. 

Bankrupt cannot be compelled to work.— P. 37 1 , para. 539. 



PROVINCIAL INSOLVENCY ACT. 


603 


Sub-sec. (3). 

Jieputed owntrtkip. 

Reputed ownership.— P. 409, para. r>79. 

History of reputed ownership clause.— p. 375. para. 544. 

When doctrine of reputed ownership applies.- P. 370, para. 545. 

Property must be goods.— P. 377, para. S40. 

.Goods must be In possession of insolvent in his trade or business.- 

P. 378, para. 547. 

Goods must be in the possession, order or disposition of the insolvent— 

P. .383, para. 549. 

Sole possession essential.— P. 380, imra. 550. 

At the commencement of the insolvency.— p. 388, para. 552 . 

Circumstances giving rise to reputed ownership.— P. 3 ks, ixua. 552 . 
Evidence of reputation of ownership.— 1^ 392, imra. 5.'>4. 

Notoriety of change of ownership.— P. 393, para. 5.50. 

Usage of trade.— P. 393, i»ara. 

The true ovraer must consent.— p. 391, para. .558. 

Nature of true owner’s consent.— P. 395, jiara. 559. 

Insolvent must not be the true owner.— P. 397, ]>ara. 500 . 

True owner.— P. 398, imra. 501. 

Trustees. — P. 399, para. 503. 

Executors and administrators.— F. 4rMi, |iara. 504. 

Executor de son tort. — p. 4oo, ]>ara. 5(i4. 

Beneficiaries. — P. 400, jwira. 50.5. 

Builders. — P. 400, x>ara. 507. 

Partners.— P. 400, para. oos. 

Factors and agents for sale.— P. 40i. iwra. 5(;9. 

Bailee for safe custody.— p. 402, para. 570. 

Sale or return.— P. 402, jiara. 571. 

Hire purchase agreement.— i*. 402, iiara. 572. 

How reputed ownership may be determined.— P. 402, jmra. 573. 
Determination of possession.— P. 403, pant. 574. 

Determination of consent.— J*. 405, ])ara. 575. 

Determination of consent in the case of goods.— P. 400 , para. 570. 
Determination of consent in the case of trade debts.—!’. 407. para. 577. 

True owner’s right of proof.— P. 408, i)ara. 578. 

Sub-sec. (4). 

After-aaiuired property. 

What is after-acquired property.— P. SOO. para. .528. .Sea also p. 347, para 520. 
Law relating to after-acquired property.— l'. .nn, para. .530. 

Sub-sec. (5). 

iSalury, etc. 

Tools of trade, wearing apparel, etc.— P. 334, para. aw. 

Salary of public officers and others, etc.— p. 372, para. 540.4. 

Sub-sec. (6). 

, Secured creditors. 

Who are secured creditors.— P, 182, para. 2.58. 

Secured creditors not affected by order of adjudication.- P. iss, iiara. 25 . 0 . 
Secured creditors and leave to sue.— P. I83, i>ara. 200. 

Only equity of redemption vests in Receiver.— P. 184, para. 261. 

Receiver as a party to a mortgage suit.— P. 185, para. 262. 


Prov. L A. 
s. 28 . 
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Sub-sec. (7). 

HekUim back of Eeeeiver'a title. 

Meaning of “relation back”.—?. 4ii» para. 580. 

History of doctrine of relation back.— p. 4ii, para. 58i. 

Commencement of insolvency.— Pp. 412-415, para. 582. 

Transactions Impeachable under Insolvency law.— P. 415, para. 583. 
Transactions not impeachable under insolvency law.— P. 415, para. 584.' 
Results of doctrine of relation back.— P. 416, para. 585. 

Payments and transfers by Insolvent and to insolvent— P. 417, paras. 586 to 
589. 

Trustees under void deeds of transfer.— P. 417, para. 589. 

Sham companies.— P. 418, para. 590. 

29. Any Court in which a suit or other proceeding is pending against 
a debtor shall, on proof that an order of adjudication 

ceedhigs^* pending pro- made against him under this Act, either stay 

the proceeding, or allow it to continue on such terms as 
such Court may impose. 

Parallel enactments. — ^This section is new. See P.-t. I. A., 8. IS (3). 

Power to stay suit- p. 187, para. 266. 

Power to stay discretionary.— P. 187, para. 267. 

What proceedings may be stayed and what not.— P. 187, para. 268. 

Whether suits commenced after order of adjudication and without leave 
can be stayed under this section.— P. 188, para. 269. 

Stay of execution against Insolvent's property.— P. 189, para. 270. 

Stay of execution against insolvent's person.— P. I89, para. 271. 

Secured creditors and stay of suit.— P. 189, para. 272. 

30. Notice of an order of adjudication stating the name, address and 

description of the insolvent, the date of the adjudication, 
of ad^ulScaSon.”^ the period within which the debtor shall apply for his 

discharge, and the (^urt by which the adjudication is 
made, shall be published in the local official Gazette and in such other manner 
as may be prescribed. ^ 

Parallel enactments.— This section is new. See P.-t. I. A., s. 20, Prov. I. A. 
1907, s. 16 (7). 

Proceedings consequent on order of adjudicalion. 


Prov. I. A. 
ts. 28-31 


31. (1) Any insolvent in respect of whom an order of adjudication 
has been made may apply to the CoiP*t for protection, 
ro c on or er. Court may on such application make an order 

for the protection of the insolvent from arrest or detention. 


(2) A protection order may apply either to all the debts of the debtor, 
or to any of them as the Court may think proper, and may commence and 
take efiect at and for such time as the Court may direct, and may be revoked 
or renewed as the Court may think fit. 
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. (3) A protection order shall protect the insolvent from being arrested Prov. I. A. 
or detained in prison for any debt to which such order applies, and any 88 . 31 «* 33 . 
insolvent arrested or detained contrary to the terms of such an order shall 
be entitled to his release : 

Provided that no such order shall operate to prejudice the rights of any 
creditor in the event of such order being revoked or the adjudication annulled. 

(4) Any creditor shall be entitled to appear and oppose the grant of a 
protection order. 

Parallel enactments. — This section is new. See P.‘t. I. A., H. 25. 

Protection order.— P. 126, para. 320. 

Discretion of Court— P. 193, para. 278. 

Refusal of protection order.— P. 194, para. 28i. 

32 . At any time after an order of adjudication has been made, the Court 

may, if it has reason to believe on the application of 
^uy Creditor or the receiver, that the debtor has abscond- 
ed or departed from the local limits of: its jurisdiction 
with intent to avoid any obligation which has been, or might be imposed on 
him by or under this Act, order a warrant to issue for his arrest, and on his 
appearing or being brought before it, may, if satisfied that he was absconding 
or liad departed with such intent order his release on such terms as to security 
as may be reasonable or necessary, or if such security is not furnished, direct 
that he shall be detained in the civil prison for a period which may extend 
to three months. 

Parallel enactments. — This section is new. 8ee P.4, T. A., 8. 21. 

Arrest after adjudication.— P. 217, para. 323. 

33 . (1) When an order of adjudication has been made under this Act, 

all persons alleging themselves to be creditors of the 
Schedule of creditors, insolvent in respect of debts provable under this Act 

shall tender proof of their respective debts by producing evidence of the 
amount and particulars thereof, and the Court shall, by order determine the 
persons who have proved themselves to be creditors of the insolvent in respect 
of such debts, and the amount of debts, respectively, and shall frame a schedule 
of such persons and debts : 

Provided that, if, in the opinion of the Court the value of any debt is 
incapable of being fairly estimated, the Court may make an order to that 
effect, and thereupon the debt shall not be included in the schedule. 

(2) A copy of every such schedule shall be posted in the Court-house. 

(3) Any creditor of the insolvent may, at any time before the discharge 
of the insolvent, tender proof of debt and apply to the Court for an order 
directing his name to be entered in the schedule as a creditor in res])ect of 
any debt provable under this Act, and not entered in the schedule, and the 
Court, after causing notice to be served on the 4 [receiver] and the other 
creditors who have proved their debts, and hearing their objections (if 
any), shall comply with or reject the application. 

^This word was substituted by s. 2 of the Provincial Insolvency (Amendment) 

Act, 1926, (39 of 1926). 
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Parallel enactments.— P.-t. L A., Soh. II, r. l, s. 46 (4) (proviso); Prov. I. A., 
1907, 8. 2 j. 

Framing of scbednle.— P. 218, para. .m. 

InQniry into consideration for debt.— P. 218, para. 326. 

Proof after framing of schedule and before discharge.— P. 218, para. 327 . 
Proof after discharge.- p. 219 , para. 328. 

Delegation of power to frame schedule to Official Receiver.-P. 219, para. 329. 
Effect of omission to prove debt,— P. 220 , para. 330 . 

34. (1) Debts which have been excluded from the schedule on the 

ground that their value is incapable of being fairly 
estimated and demands in the nature of unliquidated 
damages arising otherwise than by reason of a contract 
or a breach of trust shall not be provable under this Act. 

(2) Save as provided by sub-section (1), all debts and liabilities, jjresent 
or future, certain or contingent, to which the debtor is subject when he is 
adjudged an insolvent, or to which he may become subject before his dis- 
charge by reason of any obligation incurred before the date of such adjudica- 
tion, shall be deemed to be debts provable under this Act. 

Parallel enactments.— P.-t. I. A., «. 46 (l) (.3) ; Prov. I. A., 1907, a. 28 (2). 

Debts not provable In Insolvency.— P. 283, para. 420. 

Unliquidated damages not arising out of contract or breach of 
trust. — P. 288, paras. 4.36 and 437. 

Damages for tort.— P. 283, para. 430. 

Contingent debts incapable of being fairly estimated.- -P. 284, para. 432. 
Debts not provable by general policy of law.— P. 285, para. 433. 

Inquiry into consideration for debt.— P. 286, para. 434. 

Debts provable in insolvency.— P. 287, para. 435. 

Damages arising out of contract.— P. 2S8, para. 436. 

Damages arising out of breach of trust.— P. 288, para. 437. 

Contingent liabilities provable in insolvency.— P. 288, para. 438. 

Other liabilities provable in insolvency.— P. 2oo, para. 430. 

Persons by whom proof to be made. - p. 291, para. 440. 

Benamldar.— P. 291, para. 440. 

Executor’s right of retainer.— P. 291, para. 441. 

Holders of bills of exchange.— P. 29i, para. 442. 

Double proof.— P. 292, para. 443. 

Proof by surety.— Pp. 292-294, para. 444. 

Accommodation bill— p. 294, para. 445. 

Annulment of adjudication. 

35. Where, in the opinion of the Court, a debtor ought not to have 

i> 0 Wflr to annul ad- adjudged insolvent, or where it is proved to the 

judicjitioii of insol- satisfaction of the Court that the debts of the insolvent 
have been paid in full, the Court shall, on the applica- 
tion of the debtor, or of any other person interested, by order in writing, 
annul the adjudication. ^[Andthe Court may, of its own motion or on 
application made by the receiver or any creditor, annul any adjudication 

^ These words were added by s. 5 of the Insolvency (Amendment) Act, 1927 
(11 of 19i7). 
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made on the petition of a debtor who was, by reason of the provisions of Ptov. I. A. 
8ub*section (2) of section 10, not entitled to present such petition.] ■*. 3S«38 


Parallel enactments— P.-t. i. A, ». 2i ; Prov. i. A., igo7, s. 42 (i). 

Power to annul.— P. 223 , para. 334 . 

Who may apply for annnlment— P. 224 , para. 336. 

When adjndlcatlon may be annnlled.— P. 224 . para. 330 . 

(1) where debtor ought' not to have been adjudged Insolvent.— P. 224, 

para. 337. 

(2) Where debts are paid in f nil.— P. 224 , para. 338 . 

Mo discretion to refuse annnlment— P. 226, para. 340 . 
inheroit power to annul adjudication.— p. 220 . para. 341 . 

Annnlm ent refused.- P. 228, para. 342. 

(3) where debtor’s petition presented without leave of Court— P. 229. 

para. 343. 

Limitation.— P. 229, para. 344. 


36. If, in any case in which an order of adjudication has been made, it 
shall be proved to the Court by which such order was 
of oonourront oriora of made that insolvency proceedings are pending in another 
adjudication. Court against the same debtor, and that the property 

of the debtor can be conveniently distributed by such other Court, the 
Court may annul the adjudication or stay all proceedings thereon. 


Parallel enactments.— P.-t. l. A, s. 22; Prov. l. A, 1907, a. n. 

Power to annul one of concurrent orders of adjudication.— P. 230, para. 345. 
Concurrent orders of adjudication.— P. :30, para. 346. 

Power to annul or stay proceedings discretionary.— P. 230 , para. 347 . 


37. (1) Where an adjudication is annulled, all sales and disposition 
of property and payments duly made, and all acta 
theretofore done, by the Court or receiver shall be valid, 
but, subject as aforesaid, the property of the debtor 
who was adjudged insolvent shall vest in such person as the Court may appoint 
or in default of any such appointment, shall revert to the debtor to the extent 
of his right or interest therein on such conditions (if any) as the Court may, by 
order in writing, declare. 

(2) Notice of every order annulling an adjudication shall be published 
in the local official Gazette and in such other manner as may be prescribed. 


Parallel enactments.— P.-t. I. A., b. 23 ; Prov. I. A., 1907, s. 42 (2), (3). 
Effect of annalment.—P. 238, para. 357 . 

Effect of annulment on salts.— P. 239, para. 358. 

Vesting of property In person appointed by Court— P. 24o, para. 359. 
Effect of annulment on forfeiture clauses.— P. 335, para. 503 . 


Compositions and schemes of arrangement, 

38. (1) Where a debtor, after the making of an order of adjudication, 
submits a proposal for a composition in satisfaction of his 
»cSiS?Ur»nge^5it. debts, or a proposal for a scheme of arrangement of his 
affairs, the Court shall fix a date for the consideration 


20 



608 


PROVINCIAL INSOLVENCY ACT. 


PVov. I. A. of the proposal, and shall issue a notice to all creditors in such manner as 
it. 38 | ^ prescribed. , 

(2) If, on the consideration of the proposal, a majority in number and 
three-fourths in value of all the creditors whose debts are proved and who are 
present in person or by pleader, resolve to accept the proposal, the same shall 
be deemed to be duly accepted by the creditors. 

( 

(3) The debtor may at the meeting amend the terms of his proposal 
if the amendment is, in the opinion of the Court, calculated to benefit the 
general body of creditors. 

(4) Where the Court is of opinion, after hearing the report of the receiver, 
if a receiver has been appointed, and after considering any objections which 
may be made by or on behalf of any creditor, that the terms of the proposal 
are not reasonable or not calculated to benefit the general body of creditors, 
the Court shall refuse to approve the proposal. 

(5) If any facts are proved on proof of which the Court would be re- 
quired either to refuse, suspend or attach conditions to the debtor’s discharge, 
the Court shall refuse to approve the proposal unless it provides reasonable 
security for payment of not less than six annas in the rupee on all the unsecured 
debts provable against the debtor’s estate. 

(6) No composition or scheme shall be approved by the Court which 
does not provide for the payment in priority to other debts of all debts 
directed to be so paid in the distribution of the property of an insolvent. 

(7) In any other case the Court may either approve or refuse to approve 
the proposal. 

Parallel enactments.— P.-t. i. A., ss. 28 (i) to (3), 29 (4) to (7) ; Prov. i. A., 
1907, 8. 27. 

Composition apart from Insolvency Acts.— P. 241, para. 361. 

Composition after presentation of petition.— P. 242, para. 362. 

Composition after adjudication.— P. 242, para. 363. 

Proposal of composition or scheme.—?. 242, para. 364. 

Notice to CredltK)rs.— p. 243, para. 365. 

Acceptance by creditors.- P. 243, para. 366 . 

Approval of proposal by Court.— P. 244, para. 369. 

Object of approval of Court.—?. 245, para. 370. 

Matters to be considered In approving proposal.—?. 245, para. 371. 

Power of Court.—?. 246, para. 372. 

When Court absolutely bound to refuse.— P. 246, para. 373. 

When Court bound to refuse unless conditions fulfilled.— Pp. 247-249, 
para. 374. 

Withdrawals and releases of debts.— P. 249, para. 375.. >> 

39 . If the Court approves the proposal the terms shall be embodied 
uraeron approval order of the Court, and the Court shall frame a 

schedule in accordance with the provisions of section 33, 
the order of adjudication shall be annulled, and the provisions of section 37 
shall apply, and the composition or scheme shall be binding on all the creditors 
entered in the said schedule so far as relates to any debts entered therein. 

Parallel enactments — P -t. i. A., s. 30 ; Prov. i. A., 1907, s. 27 (7). 
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Annnlment of adjndlcatlon.— P. 249, twra. 376. 

Jurisdiction of Court after approval of composition;—?. 260, pwa, 377.' 

Effect of approval on rights of creditors.— P. 263, para. 379. 

Creditor’s remedy on default in payment— P. 266, para. 370B. 

Secured creditors.— p. 256, para. 380. 

Expunging debts from schedule.— P. 256, para. 38i. 

Eight of trustees to sue.- P. 266, para. 382. 

Costs of Receiver.— P. 266, para. 383. 

Revesting of property In Insolvent on annnlment— P. 266, para. 384. 

40. If default is made in the payment of any instalment due in pursu- 
_ . ^ ance of the composition or scheme, or if it appears 

debtor insolvent. to tJie Lourt that the composition or scheme cannot 

proceed without injustice or undue delay,, or that the 
approval of the Court was obtained by fraud, the Court may, if it thinks fit, 
re-adjudge the debtor insolvent and annul the composition or scheme but 
without prejudice to the validity of any transfer or payment duly made or 
of anything duly done under or in pursuance of the composition or scheme. 
When a debtor is re-adjudged insolvent under this section, all debts provable 
in other respects which have been contracted before the date of such re- 
adjudication shall 'be provable in the insolvency. 

Parallel enactments.— P-t. l. 4., s. 31 ; Prov. i. A., 1907, b. 27 (S). 

Re-adjndglng debtor insolvent— P. 257, para. 385. 

Death of Insolvent after approval of composition.— P. 257, para. 380. 

Liability of surety after annulment of composition.— P. 257, para. 387. 

Debts contracted before date of re^adjudication.— P. 257, para. 380. 


Discharge. 

41. (I) A debtor may at any time after the order of adjudication 
and shall, within the period specified by the Court, 
sc wrge. apply ^to the Court for an order of discharge, and the 

Court shall fix a day, notice whereof shall be given in such manner as may be 
prescribed, for hearing such application, and any objections which may be 
made thereto. 

(2) Subject to the provisions of this section, the Court may, after 
considering the objections of any creditor and, where a receiver has been 
appointed, the report of the receiver — 

(a) grant or refuse an absolute order of discharge; or 

(b) suspend the operation of the order for a sjiecified time ; or 

(c) grant an order of discharge subject to any conditions with respect 
to any earnings or income which may afterwards become due 

* to the insolvent, or with respect to his after-acquired property. 

Parallel enactments.— P.-t. i. a., bs. 38 (j), 40 ; Prov. i. a., 1907, b. 44 (i), (2). 

Historical review.— P. 268, para. 391. 

Powers of Court as to discharge.— P. 201 , para. 398. 

Ap'plicaUon for discharge.— P. 258, para. 392. 

Notice.— P. 259, para. 393. 


Prov. t A. 
•t.39^1 
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Firov. I. A. Becelver’s report— P. 269, para. 394. 

M. 41, 42 Hearing of application.— P. 269, para. 396. 

Discretion of Court- P. 260, paraa 396 and 397. 

Hatters to l)e considered by tbe Court- P. 260, para. 397. 
Powers of Court as to discharge.- p. 261, para. 398. 
Immediate unconditional discharge.— P. 27i, para. 404. 
Suspension of discharge.— p. 271, para. 406. 

Conditional discharge.— P. 272, para. 406. 


9 


Cases In which Court 
must refuse an abso- 
lute discharge. 


42. (1) , The Court shall refuse to grant an abso- 
lute order of discharge under section 41 on proof of any 
of the following facts, namely : — 


(a) that the insolvent’s assets are not of a value equal to eight annas 
in the rupee on the amount of his unsecured liabilities, unless 
he satisfies the Court that the fact that the assets are not of a value 
equal to eight annas in the rupee on the amount of his unsecured 
liabilities has arisen from circumstances for which he cannot 
justly be held responsible ; 

(b) that the insolvent has omitted to keep such books of account as 
are usual and pro|)er in the business carried on by him and as 
sufficiently disclose his business transactions and financial position 
within the three years immediately preceding his insolvency ; 

(c) that the insolvent has continued to trade after knowing himself 
to be insolvent ; 

(d) that the insolvent has contracted any debt provable under this 
Act without having at the time of contracting it any reasonable or 
probable ground of expectation (the burden of proving which shall 
lie on him) that he would be able to pay it ; 

(e) that the insolvent has failed to account satisfactorily for any loss 
of assets or for any deficiency of assets to meet his liabilities ; 

(f) that the insolvent has brought on or contributed to his insolvency 
by rash anjd hazardous speculations, or by unjustifiable extra- 
vagance in living, or by gambling, or by culpable neglect of his 
business affairs ; 

(g) that the insolvent has, within three months preceding the date 
of the presentation of the petition, when unable to pay his debts 
as they became due, given an undue preference to any of his 
creditors ; 

(h) that the insolvent has on any previous occarion been adjudged 
an insolvent or made a composition or arrangement with his 
creditors ; 

(i) that the insolvent has concealed or removed his property or any 
part thereof, or has been guilty of any other fraud or fraudulent 
breach of trust. 


(2) For the purposes of this section, the report of the receiver shall be 
deemed to be evidence ; and the Court may presume the correctness of any 
statement contained therein. 
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(3) The powers of suspending, and of attaching conditions to, anprov.I.A« 
insolvent’s discharge may be exercised concurrently. gg. 4^f44 

Parallel enactments.— P.-t. i. A., s. 39 ; Prov. i. A., 1907, a. 44 (3) to (5). 

Restrictions on powers of Court re discharge.— p. 266, para. 402. 

^acts which prevent immediate discharge.— Pp. 266-271, para. 403. 

Immediate unconditional discharge.— P. 271, para. 404. 

Suspension of discharge.— P. 27l, para. 405. 

Conditional discharge.— P. 272, para. 406. 

Refusal of discharge with liberty to apply.- P. 273, para. 407. 

Renewal of application for discharge : Review.— P. 274. para. 408. 

Refusal of discharge not a termination of insolvency proceedings.— P. 275, 

para. 410. 

43 . (1) If the debtor does not appear on the day fixed for hearing his 
application for discharge or on such subsequent day 
annffl*?u*°f2iiui^ to Court may direct, or if the debtor does not apply 

apply for disciiargn.' for an order of discharge within the period sjiecified by 
the Court, the order of adjudication shall be annulled, 
and the provisions of section 37 shall apply accordingly. 

(2) Where a debtor has been released from custody under the provisions 
of this Act and the order of adjudication is annulled under sub-section (1), 
the Court may, if it thinks fit, re-commit the debtor to his former custody, 
and the officer in charge of the prison to whose custody such debtor is re- 
committed shall receive such debtor into his custody according to such 
re-commitnient, and thereupon all processes which were in force against the 
person of such debtor at the time of such release as aforesaid shall be deemed 
to be still in force against him as if no order of adjudication had beeri made. 

Parallel enactments. — This section is new. Sec P.-t. I. A., H. 41. 

Extension of time for applying for discharge.— P. 151, para. 225. 

Whether power to annul discretionary.— P. 233, para. 351. 

Application for annulment and notice.— p. 234, para. 352 . 

No automatic annulment of adjudication.— P. 235, para. 353. 

Insolvency proceedings do not terminate ipso facto on annulment.—?. 230 , 

para. 354. 

Remedy of debtor whose adjudication is annulled.— P. 236, para. 355. 


Effect of order of dis- 
charge. 


44 . (1) An order of discharge shall not release 
the insolvent from — 


(a) any debt due to the Crown ; 

(b) any debt or liability incurred by means of any fraud or fraudulent 
breach of trust to which he was a party ; 

(c^ any debt or liability in respect of which he has obtained 
forbearance by any fraud to which he was a party ; or 

(d) any liability under an order for maintenance made under section 
488 of the Code of Criminal Procedure, 1898. 


(2) Save as otherwise provided by sub-section (1), an order of 
discharge shall release the insolvent from all debts provable under this Act. 
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I A. (3) An Older of discharge shall not release any person who, at the date 
W.4446 of the presentation of the petition, was a partner or co-trustee with the 
insolvent, or was jointly bound or had made any joint contract with him or 
any person who was surety for him. 

Parallel enactments.— P.-t. i. A., s. 45 ; Prov. i. A., 1907, s. 45^ 

Excepted debts.— P. 276, para. 414. 

Provable debts and discharge.— P. 278, para. 415. 

Debts not provable and discharge.— P. 278, para. 416. 

Order of discharge and surety.— P. 278, para. 417. 

Promise to pay debt barred by discharge.— P. 279, para. 418. 

Property acquired by Insolvent after discharge.— P. 279, para. 419. 

Order of discharge conclusive evidence of Insolvency.— P. 279, para. 420. 
Criminal liability.— P. 280, para. 421. 

Effect of Indian and foreign orders of discharge.— P. 280, para. 422. 
Discharge does not terminate Insolvency proceedings.— P. 280, para. 423. 


PART m. 

ADMINISTRATION OP PR0PP:RTY. 

Method of proof of debts, 

45. A creditor may prove for a debt not payable when the debtor is 

adjudged an insolvent as if it were payable jiresently, 
luSrc ^ and may .receive dividends equally with the other 

creditors, deducting therefrom only a rebate of interest 
at the rate of six per centum per annum computed from the declaration of a 
dividend to the time when the debt would have become payable, according 
to the terms on which it was contracted. 

Parallel enactments.— P.-t. I. A., Sch. II, r. 24 ; Prov. I. A., 1907, s. 29. 

Debts payable at future date. — ^P. 306, para. 465. See also notes under sec. 48. 

. 

46. Where there have been mutual dealings between an insolvent and 

a creditor proving or claiming to prove a debt under 
sc?otfl“* this Act, an account shall be taken of what is due from 

the one party to the other in respect of such mutual 
dealings, and the sum due from the other party, and the balance of the 
account, and no more, shall be claimed or paid on either side respectively. 

Parallel enactments.— P.-t. i. A., s. 47 ; Prov. i. A., 1907, s. so. 

Earlier law as to set-off.— P. 308, para. 469. 

Set-off under Civil Procedure Code.— P. 308, para. 470. 

What are mutual dealings.- P. 308, para. 471. ' 

No set off unless claims result in pecuniary liabilities.— P. 309, para. 472. 

Debts must be between same parties.— P. 3io, para. 473. 

Debts must be dne In same right- P. 3io, para. 474. 

Contributory of company.— P. 310, para. 475. 

Costs.— P. 311, para. 476. 

Date for ascertaining balance.— P. 3ii, para. 477. 
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47 . 


Secured creditor. 


(1) Where a secured creditor realises his security, he may prove Pn»v. I. A. 

for the balance due to him, after deducting the net **• ^ 

amount realised. 


(2) Where a secured creditor relinquishes his security for the general 
benefit of the creditors, he may prove for his whole debt. 

(5) Where a secured creditor does not either realise or relinquish liis 
security he shall, before being entitled to have his debt entered in the schedule, 
state in his proof the particulars of his security, and the value at which he 
assesses it, and shall be entitled to receive a dividend only in respect of the 
balance due to him after deducting the value so assessed. 

(4) Where a Security is so valued, the Court may at any time before 
realisation redeem it on payment to the creditor of the assessed value. 

(6) Where a creditor, after having valued his security, subsequently 
realises it, the net amount realised shall be substituted for the amount of 
any valuation previously made by the creditor, and shall be treated in all 
respects as an amended valuation made by the creditor. 

(6) Where a secured creditor does not comply with the provisions of 
this section, he shall be excluded from all share in any dividend. 

Parallel enactments.— P.-t. I. A., Sch. ll. rr. 9, n, 16 ? Prov. l. a., 1907, s. .ii. 

Rights of secured creditors In general.— P. 298 , para. 450. 

Proof by secured creditors.— P. 298, para. 461. 

Realization.- P. 298, para. 462. 

Surrender of security.— P. 299, para. 463. 

Assessment of value.— P. 299, para. 464. 

Amendment where valuation made on a mistaken estimate.— P. 300, 

para. 466. 

Amendment where security subsequently realised.— P. 30i, para. 466. 

Penalty for non-compliance, with provisions of this section.— P. 301, para. 467. 


Interest. 


48 . (1) On any debt or sum certain whereon interest is not reserved 
or agreed for, and which is overdue when the debtor 
is adjudged an insolvent, and which is jirovable under 
this Act, the creditor may prove for interest at a rate not exceeding six 
per centum per annum — 

(a) if the debt or sum is payable by virtue of a written instrument 
at a certain time from the time when such debt or sum was payable 

^ to the date of such adjudication ; or 

(b) if the debt or sum is payable otherwise, from the time when a 
demand in writing has been made giving the debtor notice that 
interest will be claimed from the date of the demand until the time 
of payment to the date of such adjudication. 
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.LA. (2) Where s debt which has been proved under this Act includes 
iuterrat or any pecuniary consideration in lieu of interest, the interest or 
' consideration shall, for the purposes of dividend, be calculated at a rate not 
exceeding six per centum per annum, without prejudice to the right of a 
creditor to receive out of the debtor’s estate any higher rate of interest to 
which he may be entitled after all the debts proved have been paid in |ull. 


Parallel enactments.— P.-t. i. A., Sch. ii, r. 23 ; Prov. i. A., i907, b. 32. 

Proof for interest as a rule allowed only up to adjudication.— P. 304, pars. 462. 
Where Interest Is not stipulated for.— P. .30S, pars. 463. 

Where Interest Is stipulated for.— P. 306, para. 464. 

Debts payable at a future date.— P. 306, para. 466. 

Interest after date of adjudication order.— P. 307, para. 466. 

Interest on mortgage debt— P. 307, para. 467. 

Usurious Loans Act— P. 307, para. 407 A. 


49. (1) 


Modo of proof. 


A debt may be proved under this Act by delivering, or sending 
by post in a registered letter, to the Court an affidavit 
verifying the debt. 


(2) The affidavit shall contain or refer to a statement of account show- 
ing the particulars of the debt and shall specify the vouchers (if any) by which 
the same can be substantiated. The Court may at any time call for the 
i)roduction of the vouchers. 


Parallel enactments.— P.-t. I. A., Sch. II, r. 2 ; Prov. I. A., 1907, s. 25. 
Mode of proof.—p. 296, para. 447. 

Lapse of time no bar to proof.— P. 494, para. 707. 


so. ( 1 ) Where the receiver thinks that a debt has been improperly 

Dis 11 anco and re ^J^® Schedule, the Court may, on the applica- 

durtion ot entries In tion of the receiver and after notice to the creditor, and 
such inquiry (if any) as the Court thinks necessary, 
expunge such entry or reduce the amount of the debt. 

(2) The Court may also, after like inquiry, expunge an entry or reduce 
the amount of a debt upon the application of a creditor where no receiver 
has been appointed, or where the receiver declines to interfere in the matter 
or, in the case of a composition or scheme, upon the application of the debtor. 


Ifarallel enactments— P.-t. I. A., Sch. II, rr. 26, 27 ; Prov. I.A., 1907, B. 26. 
Expunging and reducing proof.— P. 296, para. 448. 


Effect of insolvency on antecedent transactions, 

51. (1) Where execution of a decree has issued against the, property 
of a debtor, no person shall be entitled to the benefit 

Restriction of righto of _ . 

creditors under execu- of the execution against the receiver except in respect 
of assets realised in the course of the execution by sale 
or otherwise before the date of the admission of the petition. 
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(2) Nothing in this section shall affect the rights of a secured creditor Prov. I. A. 

in resjject of the pro^jerty against which the decree is executed. St-. 51-58 

(3) A person who in good faith purchases the property of a debtor 
under a sale in execution shall in ail cases acquire a good title to it against 
the receiver. 


Parallel enactments— P.-t. i. A., p. S3 ; Prov. i. A., ioo7, s. 34. 

The dividing line— P. 4i9, para. sos. 

English law.— P. 420, para. S94. 

Attachment.* — P. 421, para. 590. 

Realization of assets.— P. 421, para. 590. 

Garnishee notice.— P. 421, para. 697. 

Order for rateable distribution.- P. 422, i>ara. 698. 

Receiver of mortgaged property In a mortgage salt— P. 422, para. 600. 
Secnred creditors.— P. 422, para. 600. 

Honey in Court and secured creditors.— P. 422, para. 601. 

Rights of bona fide purchaser at execution sale.— P. no, para. 255. 


52. Where execution of a decree has issued a^^ainst any property of a 
debtor which is saleable in execution and before the sale 
lulling pro- thereof notice is given to the Court executing the decree 

pcrty taken in exccu- insolvency petition by or against the debtor 

has been admitted, the Court shall, on application, 
direct the property, if in the possession of the Court, to be delivered to tlie 
receiver, but the costs of the suit in which the decre(i was made and of the 
execution shall be a first charge on the property so delivered and the receiver 
may sell the property or an adequate part thereof for the purpose of satisfy- 
ing the charge. 


Parallel enactments.-P.-t. l. a.,8 . 64; Prov. T. A., 1907, s. 36. 

Sale by executing Court after notice of adjudication order.— P. 426, para. 604 
Application for delivery of po8session.-*P. 426, pam. 606. 

Property in possession of Court.—?. 427, para. 606. 

Costs of execution.— P. 427, para. 606A. 

Secured creditors.— P. 427, para. 607. 


53. Any transfer of property not being a transfer made before and in 
consideration of marriage or made in favour of a jmr- 
tiioYmnS '*****” chaser or incumbrancer in good faith and for valuable 
consideration shall, if the transferor is adjudged insolvent 
[on a j)etition presented ^ on a petition presented within two years after 

I Innerted by m. 6 of Act 1 0 of 1930. 
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Prov.I.A. the date of the transfer, be voidable as against the receiver and may be 
m.53,54 annulled by the Court. 


Parallel enactments.— P.-t. i. A., s. 6$ ; Frov. i. A., igo7, s. 36. 

History of the section.— P. 428, para. 609. 

Whether donee liable If money or property given has been spent or 
alienated.— P. 428, para. 610. 

Barden of proof— P. 429, para. 611. 

Exclusive Jurisdiction of Insolvency Conit.— Pp. 429-431, para. 612, 

Suits by secured creditors to realise their security.- P. 431, para. 613. : 
Application to set aside voluntary transfers.— P. 431, para. 614. . 
Settlement In consideration of marriage.— P. 433, para. 616. 

“ Purchaser for valuable consideration.”— P. 433, para. 616. 

Transfer partly for and partly vrlthout consideration.— P. 433, para. 617. 
“ In good faith ”.—P. 434, para. 619. 

Onus of proving good faith and consideration.— P. 434, para. 6i9. 

“ Void.”— P. 434, para. 620. 

How period of two years to be calculated.- p. 436, para. 62i. 

Transfers executed more than two years before Insolvency.—?. 436, para. 022 . 
Extent of avoidance.— P. 437, para. 623. 

Incumbrances created by settlor after settlement.— P. 437, para. 624. . . 
Transferees from donees.—?. 4:17, para. 626. 

Trustees’ lien for costs.— P. 438, para. 626. 

Set-off. — P. 438, para. 627. 

Property outside local limits.— F. 438, para. 628. 

Report of receiver.— P. 439, para. 630. 

Transfer under order of Court.— P. 439, para. 630. 


54. (1) Every transfer of pro 2 )erty, every payment made, every 
obligation incurred, and every judicial proceeding taken 
cnoota^ocSin'raSM*' of-.puffered by any person unable to pay his debts as 
they beeome due from his own money in favour of any 
creditor, with a view of giving that creditor a preference over the other 
creditors, shall, if such person is adjudged insolvent on a petition presented 
within three months after the date thereof, be deemed fraudulent and void 
as against the receiver, and shall be annulled by the Court. 

(2) This section shall not affect the rights of any person who in good 
faith and for valuable consideration has acquired a title through or imder a 
creditor of the insolvent. , 

Parallel enactments.— P.-t. I. A., s. 66 ; Prov. l. A., 1907, s. 37. 

. Object of doctrine of fraudulent preference.— P. 440, para. 631 . 

Previous enactments.— P. 440, para. 632. 

Exclusive Jurisdiction of Insolvency Court.- P. 429, para. 612. 
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. Essentials of frandolent preference.—?. 441, para. 633. 

(1) Inability to pay debts.—?. 441, para. 634. 

<2) Person preferred mast be a creditor.— ?. 442, para. 636. 

<3) There mast have been preference In fact—?. 443, para. 636. 

(4) View of preferring creditor.— P. 443, para. 637 

Barden of proof.—?. 444, para. 638. 

Evidence of Intent to prefer.— P. 446, para. 630. 

Good faith of preferred creditor Immaterial.— P. 445, para. 640. 
?ressare.—pp. 446-447, para 641. 

Threat of legal proceedings.— P. 448, para. 643. 

View of benefiting debtor himself.— P. 448, para. 643. 

Other clrcomstances negativing Intent to prefer.—?. 449, para. 644. 
Agent. — P. 4M, para. 645. 

(5) Adjudication mast have been on petition presented within three 

months.—?. 4S0, para. 646, 

Frandalent preference Is voidable, not void.— P. 45i, para. 640A. 

Proof by creditor fraadalently preferred.— P. 452, para. 647. 

Application by whom to be made.— P. 462, para. 647A. 

Preference not avoided for benefit of particular creditor.— P. 463, para. 648. 
Position of thlrd persons making title In good faith.— P. 453, para. 640. 
Limitation. — P. 454, para. 650. 

Payments made after presentation of petition.— P. 454, para. 651. 


’[ 544 . A 2 )etition for the annulment of any transfer under section 53, 


By whom petitions for 
annulment may be 
made. 


or of any transfer, payment, obligation or judicial pro- 
ceeding under section 54, may be made by the receiver 
or, with the leave of the Court, by any creditor who has 


proved his debt and who satisfies the Court that the receiver has been request- 


ed and has refused to make such petition]. 


Application by whom to be made.— P. 431, para. 614, p. 452, para. 647A. 


55 . Subject to the foregoing provisions of this Act with respect to the 
effect of insolvency on an execution, and with respect 
Protection of bona to the avoidance of certain transfers and preferences 
le transactions. nothing in this Act shall invalidate in the case of an 

insolvency — 

(a) any payment by the insolvent to any of his creditors ; 

(b) any pi^yment or delivery to the insolvent ; 

(c) any transfer by the insolvent for valuable consideration ; or 

^d) any contract or dealing by or with the insolvent for valuable 
consideration. 

^ This section was inserted by 8.3 of the Provincial Insolvency (Amchdment) 
Act, 1926 (39 of 1926). 


Prov. I. A. 
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Pfov. L A. Provided that any such transaction takes place before the date of the 
•1.55,56 order of adjudication, and that the person with whom such transaction 
takes place has not at the time notice of the presentation of any 
insolvency petition by or against the debtor. 

Parallel enactments.— P.-t. i. A., a. 67 ; Trov. i. A., i907, ». .78. 

Transaction must be bona fide.—?. 455. pars. 653. 

Dealings by insolvent in respect of his property.— p. 466, i srs. 654. • 

(1) Transactions before commencement of insolvency.— p. 457, para. 655. 

(2) Transactions between commencement and adjndication order.— 

Pp. 457-460, para. 656. 

Proceedings in invltnm.— P. 461, para. 667. 

Payment by Insolvent— P. 461, paras. 668 and 659. 

Payment and delivery to Insolvent— P. 462, para. 660. 

Incomplete transfer for valne.— p. 463, para.jtoi. 

Valuable consideration.— P. 463, para. 662. 

Subsequent bona fide purchasers for value.— P. 464, para. 666. 
Debenture holders’ rights.- P. 464, para. 666. 

Suit by Insolvent after petition and before adjudication order.— 

P. 46|l!i, part;. 667. 

(3) Transactions alter adjudication order.— P. 466, para. 668. 

Realisation of Property. 

56. (1) The Court inay, at the time of the order of adjudication, or 
at any time afterwards appoint a receiver for the property 
rcccYvcr?*”^*”*’”^ of insolvent, and such property shall thereupon 
vest in such receiver. 

(2) Subject to such conditions as may be prescribed, the Court may — 

(a) require the receiver to give such security as it thinks fit duly to 
account for what he shall receive in respect of the projjerty ; and 

(b) by general or special order, fix the amount to be paid as remunera- 
tion for the services of the receiver out of the assets of the insolvent. 

(3) Where the Cdurt appoints a receiver, it may remove the person in 
whose possession or custody any such property as aforesaid is from the posses- 
sion or custody thereof : 

Provided that nothing in this section sliall be deemed to authorise the 
Court to remove from the possession or custody of property any ])erson whom 
the insolvent has not a present right so to remove. 

(4) Where a receiver appointed under this section- - , 

(a) fails to submit his accounts at such periods and in such form as 
the Court directs, or 

(b) fails to pay the balance due from him thereon as the Court directs, 
or 

(c) occasions loss to the property by his wilful default or gross 
negligence. 
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the Court may direct his property to be attached and sold, and may apply 

the proceeds to make good any balance found to be due from him or any ••• *• 

loss so occasioned by him. 

(6) The provisions of this section shall apply, so far as may be, to 
interim receivers appointed under section 20. 

Parallel enactments.— P.-t. i. A., a. 77; Prov. i. A., 1007 , s. I 8 . 

Sub-sec. (1). 

Appointment of Receiver.— P. sis, para. 7113 . 

Sub-sec. (2). 

Security to be given by Receiver.— P. si 9 , para. 704 . 

Remuneration of Receiver.— P. si 9, para. 7G5. 

Sub-sec. (3). 

Possession of property by Receiver.— P. 475, para. 684. 

Power of Court to remove persons from possession.— P. 476, para. O8.5. 

Limitation on power of Court to remove persons from possession— P. 477, 

para. 086. 

Contempt Of Court.- P. 478, para. 687. 

Sub-sec. (4). 

Negligence or wilful default of Receiver.— P. Sl9, para. 766. 

57 . (1) The Local Government may appoint such persons as it thinks 
fit (to be called “ Official Receivers to be receivers 
oSfWcdvcro.***”*"^ under this Act within such local limits as it may 
prescribe. 

(2) Where any Official Receiver has been so appointed for the local 
limits of the jurisdiction of any Court having jurisdiction under this Act, 
he shall be the receiver for the purpose of every order appointing a receiver or 
an interim receiver issued by any such Court, unless the Court for special 
reasons otherwise directs. 

(3) Any sum payable under clause (b) of sub-section (2) of section 
56 in respect of the services of an Official Receiver shall be credited to 
such fund as the Local Government may direct. 

(4) Every Official Receiver shall receive such remuneration out of the 
said fund or otherwise as the Local Government may fix in this behalf, and 
no remuneration whatever beyond that so fixed shall be received by the 
Official Receiver as such. 

Parallel enactments.— P.-t r. A., s. si; Prov. i. A., 1907, s. lo. 

Appointment of Official Receiver.— P. C20, para. 768. 

Sale by Official Receiver.— p. 620. para. 769. 

Powers of Official Receiver.— P. 521, para. 77o. 

Remnneratlon of Official Receiver.— P. 52i, para. 771. 
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Prov. I. A. 58. Where no receiver is appointed, the Court shall have all the rights 
tr.56| 59 of Court If no ^^7 exercise all the powers conferred on a 

receiver appointed. receiver under this Act. 

Parallel enactments —Prov. I. A., 1907, s. 23. 

Powers of Court where no Receiver appointed.—?. 522, para. 773. 

59. Subject to the provisions of this Act, the receiver shall, with all 
convenient speed, realise the property of the debtor and 
reaiwf distribute dividends among the creditors entitled 

thereto, and for that purpose may — 

(a) sell all or any part of the property of the insolvent ; 

(b) give receipts for any money received by him ; and may, by leave 
of the Court, do all or any of the .following things, namely : — 

(c) carry on the business of the insolvent so far as may be necessary 
for the beneficial winding up of the same ; 

(d) institute, defend or continue any suit or other legal proceeding 
relating to the property of the insolvent ; 

(e) employ a pleader or other agent to take any proceedings or do 
any business which may be sanctioned by the Court ; 

(i) accept as the consideration for the sale of any property of the 
insolvent a sum of money payable at a future time subject to such 
stipulations as to security and otherwise as the Court thinks fit ; 

(g) mortgage or pledge any part of the property of the insolvent for 
the purpose of raising money for the payment of his debts ; 

(h) refer any dispute to arbitration, and compromise all debts, claims 
and liabilities, on such terms as may be agreed upon ; and 

(i) divide in its existing form amongst the creditors, according to 
its estimated value, any property which, from its peculiar nature or 
other special circumstances, cannot readily or advantageously be 
sold. 

Parallel enactments.— P.-t. l. A., b. os ; Prov. l. A., 1907, s. 20. 

Powers of Receiver as to realization of property.—?. 480, para. 68O. 

Powers which may be exercised without leave of Court.— P. 480, para. 600 

Powers which may be exercised with leave of Court- Pp. 482-485, para. 691. 

Suits by or against Receiver.—?. 486, paras. 694 & 695. 

No leave necessary to sue Receiver.—?. 488, para. 696. ' 

Notice under sec. 80 of Civil Procedure Code.— P. 488, para. 697. 

Notice under 0. XXI, r. 22, of Civil Procedure Code.— P. 488, para. 6&8. 

Insolvency of plaintiff pending suit.—?. 489, para. 699e 

Insolvency of defendant pending suit- P. 489, para. 700. 

Distribution of dividends.— P. 492^ para. 702. 
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^ [59A. (1) The Court, if specially empowered in this behalf by an 

Power to req,iiro In- Government, or any officfer of 

formation regarding in- the Court SO empowered by a like order, may, on 
solvent « property. application of the receiver or any creditor who 

has proved his debt, at any time after an order of adjudication has been 
made, summon before it in the prescribed manner any person known or 
suspected , to have in his. possession any property belonging to the insolvent, 
or supposed to be indebted to the insolvent, or any person whom the Court 
or such officer, as the case may be, may deem capable of giving information 
respecting the insolvent or his dealings or property, and the Court or such 
officer may require any such person to produce any documents in his custody 
or power relating to the insolvent or to his dealings or property. 


(2) If any person so summoned, after having been tendered a reason- 
able sum, refuses to come before the Court or such officer at the time 
appointed, or refuses to produce any such document, having no lawful 
Impediment made known to and allowed by the Court or such officer, the 
Court or such officer may, by warrant, caused him to be apprehended and 
brought up for examination. 


(3) The Court or such officer may examine any person so brought 
before it or him concerning the insolvent, his dealings or property, and 
such person may be represented by a legal practitioner.] 


Parallel enactments.— This section is new. See P.-t. I. A., 8. 30. 

Examination of third persons.— P. 220, para. 331 ; pp. 203-213, paras 300-314. 


60. (1) In any local area in which a declaration has been made under 
Special provisions in ^^^tion 68 of the Code of Civil Procedure, 1908, and 
regard to immovable is in force, no sale of immovable property paying 
property. revenue to the Government or held or let for agricul- 

tural purposes shall be made by the receiver, but, after the other property 
of the insolvent has been realised the Court shall ascertain — 


(a) the amount required to satisfy the debts proved under this Act 
after deducting the monies already received ; 

(b) the immovable property of the insolvent remaining unsold ; and 

(c) the incumbrances (if any) existing thereon ; and shall forward a 
statement to the Collector containing the particulars aforesaid ; 
and thereupon the Collector shall proceed to raise the amount 
so required by the exercise of such of the powers conferred on him 
by paragraphs 2 to 10 of the Third Schedule to the 
said Code as he thinks fit, and subject to the provisions of 

• those paragraphs so far as they are applicable and shall hold 
at the disposal of the Court all sums that may come to his hands 
by the exercise of such powers. 

.2 This section was inserted by s. 4 of the Provincial Insolvency (Amendment) Act, 

1926 (39 of 1926). 


Pifov. I. A. 
M. 59A, 60 
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Prov. I. A. (2) Nothing in this Act shall be deemed to afiect any provisions of 
St. 60^ 61 any enactment for the time being in force prohibiting or restricting the 
execution of decrees or orders against immovable property ; and any such 
provisions shall be deemed to apply to the enforcement of an order of adjudi- 
cation made under this Act as if it were such a decree or order. 

Parallel enactments.— Prov. I. A., 1907, s. 2i. 

Special provisions as to immovable property paying revenue to Govern- 
ment— R 479, para. 688. 

Distribution of Property, 

Priority of debts distribution of the property of the insol- 

vent, there shall be paid in priority to all other debts — 

(a) all debts due to the Crown or to any local authority ; and 

(b) all salary or wages, not exceeding twenty rupees in all, of any 

clerk, servant or labourer in respect of services rendered to the 
insolvent during four months before the date of the presentation 
of the petition. 

(2) The debts specified in sub-section (1) shall rank equally between 
themselves, and shall be paid in full, unless the property of the insolvent is 
insufficient to meet them, in which case they shall abate in equal proportions 
between themselves. 

(3) Subject to the retention of such sums as may be necessary for the 
expenses of administration or otherwise, the debts specified in sub- 
section (1) shall be discharged forthwith in so far as the property of the 
insolvent is sufficient to meet them. 

.(4) In the case of partners, the partnership property shall be applicable 
in the first instance in payment of the partnership debts, and the separate 
property of each partner shall be applicable in the first instance in payment 
of his separate debts. Where there is a surplus of the separate property 
of the partners, it shal^ be dealt with as part of the partnership property : 
and shall be dealt with as part of the respective separate property in pro- 
portion to the rights and interests of each partner in the partnership property. 

(5) Subject to the provisions of this Act, all debts entered in the 
schedule shall be paid rateably according to the amounts of such debts 
respectively and without any preference. 

(6) Where there is any surplus after |)ayment of the foregoing debts, 
it shall be applied in payment of interest from the date on* which the debtor 
is adjudged an insolvent at the rate of six per cent, per annum on all debts 
entered in the schedule. 

Parallel enactments.— P.-t. l. A., s. 49 ; Prov. i. A., 1907, s. 33. * 

Priority of debts.— P. 311. para. 479. 

Administration of estates of partners.— P. 313, para. 480. 

Proof in respect of distinct contracts.—?. 314, para. 481. 

Proof by a partner against a partner.— P. 315, para. 482. 
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oucutatum of divi- 82- (1) I" the calculation of dividends, the receiver ^ov. I. A. 
<**'^*- shall retain in his hands sufficient assets to meet— 62«64 

(a) debts provable under this Act, and appearing, from the insolvent’s 

statements or otherwise, to be due to persons resident in places 
so distant that in the ordinary course of communication they 
^ have not had sufficient time to tender their 2 )roofs. 

(b) debts provable under this Act, the subject of claims not yet- 

determined ; 

(c) disputed proofs or claims ; and 

(d) the expenses necessary for the administration of the estate or 

otherwise. 

(2) Subject to provisions of sub-section (1), all money in hand shall be 
distributed as dividends. 

Parallel enactments.— P.-t. i. A., s. 7i ; Prov. i. A., 190 t, a. 39 (i), (2). 

Calculation of dividends.— P. 492, pan. 703. 

When declaration of dividend may be set aside.— P. 493, para. 7 (mi. 

Lapse of time no bar to proof.— p. 494, para. 707. 

Dividend not a debt— P. 494, para. 708. 

Rights of assignee of dividend.—?. 49S, para. 709. 

Reduction of proof.— P. 495, para. 710. 

Dividend payable to estate of deceased person.—?. 495, t>ara. 711. 

Joint and separate dividends.—?. 493, para. 712. 

Estate administered in two countries.—?. 496, para. 7iu. 


63. Any creditor who has not proved his debt before the declaration 
KiKhtofmHiitor*ho dividend or dividen^ shall be entitled to be 

luiM not proved debt paid, out 01 any money for the time being in the hands 
the receiver, any dividend or dividends which ho 
may have failed to receive before that money is applied 
to the payment of any future dividends ; but he shall not be entitled to 
disturb the distribution of any dividend declared before his debt was jiroved 
by reason that he has not participated therein. 


Parallel enactments.—P.-t. l. A„ s. 72; iw. I. A., 1907, h. 39 (3). 
Lapse of time no bar to proof.— P. 494, para. 707. 


64. When the receiver has realised all the property of the insolvent 
or so much thereof as can, in the opinion of the Court, 
I iniii dividend. realised without needlessly protracting the receiver- 

ship, he shall declare a final dividend ; but before so doing he shall give 
notice in manner prescribed to the |)er8ons whose claims to be creditors have 
been notified but not proved, that if they do not j)rove their claims within 
the time limited by the notice, he will proceed to make a final dividend 
without regard to their claims. After the expiration of the time so limited, 
or if the Court, on application by any such claimant, grants him further 
time for establishing his claim, then on the expiration of such further time, 
the property of the insolvent shall be divided among the creditors entered 
in the schedule without regard to the claims of any other persons. 



Prpv. I. A. 
U.6MIA 


624 PROVmCIAI INSCaVENCY ACT. 


Parallel enactments.— P.-t. i. A., s. 73 ; Pror. i. A., 1907, s. 39 (4). 

Final dividend.— P. 493, para. 704. 

Notice of final dividend.—?. 493, para. 706. 

When declaration of dividend may be set aside.— F. 493. para 706. 

Lapse of time no bar to proof.— P. 494, para. 707. 

Dividend not a debt— P. 494, para. 708. 

65. No suit for a dividend shall lie against the receiver ; but where 
No suit for (iividond. receiver refuses to pay any dividend, the Court may, 

on the application of any creditor who is entered in the 
schedule, order him to pay it, and also to pay out of his own money interest 
thereon for the time that it is withheld, and the costs of the application. 

Parallel enactments.— P.-t, I. A., s. 74 ; Prov. i. A., 1907, a. 39 (5). 


66 . (1) The Court may appoint the insolvent himself to superintend 
the management of the property of the insolvent or 
ManaKcment by and of any part thereof, or to carry on the trade (if hny) 
u owance o nso ven . insolvent for the benefit of the creditors, and in 

any other respect to aid in administering the property in such manner and 
on such terms as the Court may direct. 

(2) The Court may from time to time, make such allowance as it may 
think just to the insolvent out of his property for .the support of himself 
and his family, or in consideration of his services if he is engaged in winding 
up his estate ; but any such allowance may, at any time, be varied or deter- 
mined by the Court. 

Parallel enactments. — P.-t. I. A., s. 75 ; Prov. I. A,, 1907, s. 40. 

Management by and allowance to insolvent— P. 495, para. 714. 


67. The insolvent shall be entitled to any surplus remaining after 
payment in full of his creditors with interest as pro- 
mgit of inaoivent to yided by this Act, and of the expenses of the proceedings 
taken thereunder. 

Parallel enactments.— P-t I. A, s. 76 ; Prov. I. A., ieo7, s. 4i. 

Right of insolvent to surplus.—?. 496, para. 715. 

Attachment of surplhs.— P. 496, para. 715A. 


i[67A. (1) The Court may, if it thinks fit, authorise the creditors who 
have proved their debts to appoint a committee of 
^ijtommittec of inspoc- inspection for the purpose of superintending the adminis- 
tration of the insolvent’s property by the receiver. 

(2) The persons appointed to a committee of inspection shall be creditors 
who have proved their debts or persons holding general ptwers-of-attorney 
from such creditors. 

(3) The committee of inspection shall have such powers of control 

over the ^proceedings of the receiver as may be prescribed.] < 

Parallel enactments.— This section is new. See P.-t. 1. A., s. 88. 

Committee of inspection.— P. 497, para. 720. 


^ This section was inserted by s. 5 of the Provincial Insolvency (Amendment; 
Act, 1926 (39 of 1926). 
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Appeal to Court against receiver. ’ 

68. If the insolvent or any of the creditors or any other person is Pny. 

aggrieved by any act or decision of the receiver, he st. 
againstrecoiwr; “*7 *^pply *0 the Court, and the Court may confirm, 

reverse or modify the act or decision complained of ; 
and make such order as it thinks just : 

Provided that no application under this section shall be entertained after 
the expiration of twenty-one days from the date of the act or decision 
complained of. 

Parallel enactments.— P;-t. i. A., s. so ; Prov. i. a., 1807, s. 22 . 

Application to Court against decision of Receiver.— P. seo, para. 834. 

Act or decision of the Receiver.— P. 601, para. 83s. 

Who may apply.— P. fi61, para. 836. 

The insolvent- P. .561, para. 837. 

Creditor.— P. 661, para. 838. 

Any other person aggrieved.- P. 66I, para. 8.50. 

Sale by Receiver.— P. 562, para. 84o. 

Receiver as a party to the application.— P. 502, para. 84i. 

Seizure of property of third person by Receiver.—!’. 663, para. 842. 

Limitation for application.— P. 663, para. 843. 

Appeal from orders of Official Receiver.- P. 563, para. 844. 


PART IV. 


Penalties. 


O/fcnccB by debtors. 


69. If a debtor whether before or after the making 
of an order of adjudication, — 


(a) wilfully fails to perform the duties imposed on him by section 22 
or to deliver up possession of any part of his property which is 
divisible among his creditors under this Act, and which is for the 
time being in his possession or under his control to the Court or 
to any person authorised by the Court to take possession of it, or 


(b) fraudulently with intent to conceal the state of his affairs or to 
defeat the objects of this Act, 


(i) has destroyed or otherwise wilfully prevented or purposely 
withheld the production of any document relating to such 
of his affairs as are subject to investigation under this Act, or 

» (ii) has kept or caused to be kept false books, or 

(m) has made false entries in or withheld entries from or wilfully 
altered or falsified any document relating to such of his affairs 
as are subject to investigation under this Act, or 
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Prov. I. A. (c) fraudulently vnth intent to diminish the sum to be divided among 

f f 69.71 ' his creditors or to give an undue preference to any of his creditors, — 

(t) has discharged or concealed any debt due to or from him, or 

(it) has made away with, charged, mortgaged or concealed any 
part of his property of any kind whatsoever, 

he shall be punishable on conviction^ * with imprisonment which may 
extend to one year. 

Parallel enactments.— P.-t. l. A., s. 103 ; Prov. i. A., 1907, s. 43 (2). 

Penalties under English law.— P. 498, para.. 72i. 

Insolvency offences under the Indian law.— P. 499, para. 722. 

Offences which can be committed by any- person who Is adjudged 
Insolvent- P. 499, para. 723. 

Failure to perform duties Imposed upon Insolvent— P. soo, para. 724. 
Withholding or preventing production of books or documents.- P. boo , 
para. 720. 

Omlsslooto make entries.- P. ooi, para. 726. 

Giving undue preference.— P. ooi, para. 727. 

Fraudulently making away with property,— P. ooi, para. 728. 

Burden of proof.— P. ooi, para. 729. 

When offence must have been committed.— P. 002 , para. 730 . 

Effect of offences on discharge.— p. 002 , para. 731 . 

Offences which can be committed by the Insolvent or others.— P. 007,para 740- 
Offences which can be committed by any person other than the bankrupt — 
P. 007, para. 741. 

m 

*[ 70 . Where the Court is satisfied, after such preliminary inquiry, if 
any, as it thinks necessary, that there is ground for 
unSr^?ion 69 . inquiring into any ofience referred to in section 69 and 

appearing to have been committed by the insolvent, 
the Court may record a finding to that effect and make a complaint of the 
offence in writing to a Magistrate of the first class having jurisdiction, and 
such Magistrate shall deal with such comjdaint in the manner laid down in 
the Code of Criminal Procedure, 1898.] 

Parallel enaCtmentS^T-ThiH secticn is new. Sec p.-t. I. A., s. 104. 

Complaint by Gourt.-^P. 603, para. 732. 

Changes in the law.— p. 603, para. 733. 

Preliminary inquiry.—P. 604, para. 734 ; P. 605, para 735. 

Commitment to High Court sessions.— P. 605, para. 730. 

71 . Where an insolvent has been guilty of any of the offences specified 
section 69, he shall not be exempt from being pro- 
diHchargo or oomiKMi- ceeded against therefor by reason that ne has obtained 
his discharge or that a composition or scheme of 
arrangement has been accepted or approved. 


1 The words “by the Court” were repealed by the Repealing Act, 1927 (12 of 1927). 
This section was substituted by s. 11 of the Insolvency (Amendment) Act, 1920 
(9 of 1926) as amended by a. 3 and Sch. 11 of the Repealing and Amending Act, 1927 
(10 of 1927). 
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Parallel enactments. — ^This section is new. See P.-t. L A., R. 105. 

Criminal liability after discharge or composition.--P. 507, para. 742. ' 

72. (1) An undischarged insolvent obtaining credit to the extent of fifty 

rupees or upwards from any person without informing 
such person that he is an undischarged insolvent shall, on 

* conviction by a Magistrate, be punishable with imprison- 

ment for a term which may extend to six months, or with fine, or with both. 

(2) Where the Court has reason to believe that an undischarged insolvent 
has committed the offence referred to in sub-section (1), the Court, after 
making any preliminary inquiry that may be necessary, may send the ease 
for trial to the nearest Magistrate of the first class, and may send the accused 
in custody or take sufficient security for his appearance before such Magistrate; 
and may bind over any person to appear and give evidence on such trial. 

Parallel enactments.— P.-t. l. A., a. 102 ; Prov. t. a , 1907, a. 63. 

Offences by undischarged Insolvent— P. 505, para. 737. 

Undischarged insolvent obtaining credit— P. 506, para. 738. 

Jurisdiction of magistrates.— P. 506, para. 739. 

73 . (1) Where a debtor is adjudged or re-adjudged insolvent under 

Diaqimiiflcntion of -A-ct, he shall, subject to the provisions of this 

Insolvent. Section, be disqualified from — 

(a) being appointed or acting as a Magistrate ; 

(b) being elected to any office of any local authority where the 

appointment to such office is by election or holding or exercising 
any such office to which no salary is attached ; and 

(c) being elected or sitting or voting as member of any local authority. 

(2) The disqualifications which an insolvent is subject to under thia 
section shall be removed, and shall cease if — 

(a) the order of adjudication is annulled under section 35, or 

(b) he obtains from the Court an order of discharge, whether absolute 

or conditional, with a certificate that his insolvency waa 
caused by misfortune without any misconduct on his jmrt. 

(3) The Court may grant or refuse such certificate as it thinks fit 
but anyjarder of refusal shall be subject to api)eal. 

Parallel enactments. — Tihs section is new. 8c^e p.-t. 1. A., 8. 103A. 

Disqualification of Insolvent.— P. 190, para. 274. 

Insolvency caused by misfortune without misconduct.— P. 190, para. 275. 


Piov. I. A» 
ss. 71*73 
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.... ■ PART V:^ • ' • 

Summary Administration. 

Prov* I. A. When a petition is presented by or against a debtor, if the Court is 

tt. 74, 75 Siimmftry adminis- Satisfied by affidavit or otherwise that the property 
tration. of the debtor is not likely to exceed in value five hundred 

rupees, the Court may make an order that the debtor’s estate be administered 
in a summary manner, and thereupon the provisions of this Act sh*all be 
subject to the following modifications, namely 

(i) unless the Court otherwise directs, no notice required under this 
Act shall be published in the local official Gazette ; 

{ii) on the admission of a petition by debtor, the property of the debtor 
shall vest in the Court as a receiver ; 

{Hi) at the hearing of the petition, the Court shall inquire into the 
debts and assets of the debtor and determine the same by order 
in writing, and it shall not be necessary to frame a schedule 
under tlie provisions of section 33 ; 

(iv) the property of the debtor shall be realised with all reasonable 

despatch and, thereafter, when practicable, distributed in a 
dividend; 

(v) the debtor shall apply for his discharge within six months from 

the date of adjudication ; and 

(vi) such other modifications as may be prescribed with the view of 

saving expense and simplifying procedure : 

Provided that the Court may at any time direct that the ordinary 
procedure provided for in this Act shall be followed in regard to the debtor’s 
* estate, and thereafter the Act shall have effect accordingly. 

Parallel enactments.-— P.4. 1. A., s. 106 ; Prov. I. A., 1907, s. 48. 

Summary administration In small Insolvencies.— P. 509, para. 743. 


PART VI. 

Appeals. 

75. (1) The debtor/ any creditor, the receiver or any other person 
aggrieved by a decision come to or an order made 

Appeals. exercise of insolvency jurisdictiqu by a Court sub- 

ordinate to a District Court, may appeal to the District Court, and the 
order of the District Court upon such appeal shall be final : 

Provided that the High Court, for the purpose of satisf}ring itself that an 
order made in any appfeal decided by the District Court was according to 
law, may call for the case and pass such order with respect thereto as it 
thinks fit: . 
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Provided further, that any such person aggrieved by a decision of the 
District Court on appeal from a decision of a subordinate Court under 
section 4 may appeal to the High Court on any of the grounds mentioned 
in sub-section (1) of section 100 of the Code of Civil Procedure, 1908. 

(2) Any such person ag^ieved by any such decision or order of a 
District Court as is specified in Schedule I, come to or made otherwise 
than in appeal from an order made by a subordinate Court, may appeal to 
the High Court. 

(3) Any such person aggrieved by any other order made by a District 
Court otherwise than in appeal from an order made by a subordinate Court 
may appeal to the. High Court by leave of the District Court or of the High 
Court. 

(4) The periods of limitation for appeals to the District Court and 
to the High Court under this section shall be thirty days and ninety days 
respectively. 

Parallel enactments.— P.-t. i. A., 8 (2) (b); Vrov. i. a., ioo7, s. 40. 

Appeal from orders of Court.— P. 540, para. 812. 

Appeal to District Court and High Court.— P. 5ii, para. 813. 

Changes In the law.— P. 642, para. 814. 

Court subordinate to a District Court.— P. 642, para. 816. 

Who may apply.— P. 643, para. 816. 

Person aggrieved.— P. 643, para. 817. 

The debtor,— P. 644, para. 818. 

Creditor.— P. 645, para. 819. 

Receiver.— P; 661, para. 820. 

Any other person aggrieved.— P. 661, i^ra. 821. 

Questions of title, priority, etc., under sec. 4.— P. 661, para. 822. 

Value of property for purposes of appeal— P. 663, para. 823. 

Appeal as of right from original order of District Court— P. 663, para. 824. 

Appeal with leave from original orders of District Court— P. 664, para. 826. 

Parties to appeal— P. 667, para. 826. 

Appeal to wrong Court- P. 657, para. 827. 

Appeal to Privy Council— P. 657, p^ira. 828. 

Abatement of appeal— P. 657, para, 829. 

Procedure In appeal— P. 567, para. 830 . 

Limitation.- P. 668, para. 831. 

Revision.— P. 669, para. 832. 

Review. — ^P. 560, para. 833. 

Appeal from orders of Offlcla! Receiver.— P 663, para. 844. 


PART vn. 

Miscellaneous. 

76, The costs of any proceeding under this Act, including the costs of 
maintaining a debtor in the civil prison, shall, subject 
to any rules made under this Act, be in the discretion 
of the Court in which the proceeding is had. 

Parallel enactments.— P.-t. i. A., s. 90 (2) ; Prov. i. A., 1907, s. 49. 

Costs.— P. 668, paras. 848-861. 


Pirov. LA. 
m.75,76 



630 


PROVINCIAL INSOLVENCY ACT. 


Prov.I. A. 
it. 77J9 


Tl, All Courts having jurisdiction in insolvency and the officers of such 
Courts, respectively, shall severally act in aid of and be 
to Mchothcr® auxiliary auxiliary to each other in all matters of insolvency, and 
an order of a Court seeking aid with a request to another 
of the said Courts shall be deemed sufficient to enable the latter Courts to 
exercise, in regard to the matters directed by the order, such jurisdiction as 
either of such Courts could exercise in regard to similar matters within their 
respective jurisdictions. 


Parallel enactments.— P.-t. i. A., s. 126 ; Prov. i. A., ifi07, s. 50. 
Courts to be auxiliary to each other.~Pp. 58-61, paras. 80 and 8i. 
Orders in aid.— Pp. 60-6i, para. 81. 


78. (1) The provisions of sections 5 and 12 of the Indian Limitation 

Limitation 1908, shall apply to appeals and applications 

under this Act, and for the purpose of the said section 12, 
a decision under section 4 shall be deemed to be a decree. 

(2) Where an order of adjudication has been annulled under this 
Act, in computing the period of limitation prescribed for any suit or applica- 
tion for the execution of a decree (other than a suit or application in respect 
of which the leave of the Court was obtained under sub-section (2) of section 
28) which might have been brought or made but for the making of an order 
of adjudication under this Act, the period from the date of the order of 
adjudication to the date of the order of annulment shall be excluded : 

Provided that nothing in this section shall apply to a suit or application 
• in respect of a debt provable but not proved under this Act. 

[This section is new.] 

Limitation.— p. 668, para. 831. 

Limitation as to appeals and applications —P. 666, para. 846. 

Limitation as to sult^f.— p. 180, para. 267, p. 666, para. 847. 

Acknowledgment of debt In petition or schedule.- P. 182, para. 267. 

Proof of debt and limitation.— P. 2i9, para. 328. 


79. (1) The High Court may, with the previous sanction, in the case 
of the High Court of Judicature at Fort William in 
lower to make rules, Governor- General in Council, and, in 

the case of any other High Court, of the Local Government, make rules for 
carrying into effect the provisions of this Act. 

(2) In particular and without prejudice to the generality of tl\e fore- 
going powers, such rules may provide — 


(a) for the appointment and remuneration of receivers (other than 
Official Receivers), the audit of the accounts of all receiver^, 
and the costs of such audit, 
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(b) for meetings of creditors, 

(c) for the procedure to be followed where the debtor is a firm, i * 

(d) for the procedure to be followed in the case of estates to be adminis- 
tered in a summary manner, ^ [and 

(e) for any matter which is to be or may be prescribed,] 

(S) All rules made under this section shall be published in the Gazette 
of India or in the local official Gazette, as the case may be, and shall on 
such publication, have effect as if enacted in this Act. 

Parallel enactments.-P.-t. I.A., ss. 112,113 ; Prov. 1. A., 1907, s. 61. 

Sub-sec. (1).— p. 670, para. 862. 

Sub-sec. (3) (a).--Calcutta Rules 12-16 ; Madras Rules. XI, XVI, XVIII ; Bombay 
Rules XII — XX ; Allahabad Rules 12-19. 

Sub-sec. (2) (C). — Calcutta Rules 19 — 27 ; Allahabad Rules 20 — 30 ; Bombay Rule 
XXVIII. 

Sub-sec. (2) (d).— Calcutta Rule 30; Madras Rule XXIII; Bombay Rule XXV; 
Allahabad Rule 34. 

Sub -sec. (2) (6). — As to adjudication — Calcutta Rule 6 ; Madras Rule XXI (1) & 
(9) ; Bombay Rule XXIV (1) ; Allahabad Rule 6. 

— As to annulment of adjudication. — Calcutta Rule 6; Allahabad 
Rule 6. 

• — As to composition , — Calcutta Rule 10 : Madras Rule X ; Bombay 

Rule XI ; Allahabad Rule 19. 

— As to discharge. — Calcutta Role 9 ; Madras Rules XX and XXI : 

Bombay Rules XXIII and XXIV ; Allahabad Rule XXIX. 

— As to dividends — Calcutta Rule 29 ; Madras Rule XIX ; Bombay 
Rules XXI and XXII ; Allahabad Rule 33. 

— As to insolvency petitions . — Calcutta Rule 2 ; Madras Rules IV to 
VIII ; Bombay Rules IV to VIT. 

— As to proof of debts , — Calcutta Rules 17-18 ; Madras Rule VIT I ; 
Bombay Rules VIII and IX ; Allahabad Rules 20-21 . 

80. (1) The High Court, with the like sanction, may from time to 
time direct that, in any matters in respect of which 
to Wchu Receiver" jurisdiction is given to the Court by this Act, the Official 
Receiver shall, subject to the directions of the Court, 
have all or any of the following powers, namely : - - 
s * « • 

(b) to frame schedules and to admit or reject proofs of creditors ; 

^ 3 • • * 

3 * * ♦ 

1 The word “ and ’* was omitted by s. 0 of the Provincial Insolvency (Amendment) 
Act, 1928 (39 of 1926). 

. 2 The word “ and *’ and clause (e) were inserted by s. 6 of the Provincial Insol- 
vency (Amendment) Act, 1926 (39 of 1926). 

3 Clauses (a), (c) and (d) were omitted by 8.7 of the Provincial Insolvency 
(Amendment) Act, 1926 (39 of 1926). 


Prov. L A. 
ts.79.80 
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(e) to make interim orders in any case of urgency ; and 

(f) to hear and determine any Unopposed or ex parte application. 


(2) Subject to the appeal to the Court provided for by section 68, any 
order made or act done by the Official Receiver in the exercise of the said 
powers shall be deemed the order or act of the Court. 

r 

Parallel enactments.— Prov. l. A., 1907, 8. 52 ; cf. P.-t. i. A., s. 6. 

Powers which may lie delegated.— P. 622, para. 772. 

Appeal from orders of Official Receiver.— P. 563, para. 844. 


81. Any Local Government, 1 ♦ * * may, by notification in the local 
Power of ix)cai Gov- ofiicial Gazette, declare that any of the provisions of 
t™ ™ o? this Act specified in Schedule II shall not apply to 

Hioiis to certain Courts, jngolvency proceedings in any Court or Courts having 

jurisdiction under this Act in any part of the territories administered by 
such Local Government. 

Parallel enactments.— Prov. i. A., 1907, 8.64.' 

See commentary under sec. 3 above 


82. Nothing in this Act shall — 

Savings. (a) Afiect the Presidency-towns Insolvency Act, 1909, 

2 • ♦ ♦ 

(b) apply to cases to which Chapter IV of the Dekkhan Agricul- 
turists Relief Act, 1879, is applicable. 

* * • • 

Parallel enactments.— Frov. i. A., 1907, s. 65. 

83. ® • • • 

.Ucpcals. ' 

(2) Where in any enactment or instrument in force at the date of the 
commencement of this Act, reference is made to Chapter XX (of Insolvent 
Judgment-debtors) of the Code of Civil Procedure, 1877 4, or of the Code of 
Civil Procedure, 1882 4, or to any section of either of those Chapters, such 
reference shall, so far as may be practicable, be construed as applying to 
this Act or to the corresponding section thereof. 

Parallel enactments.— -Prov. i. A., i907,'b. 66. ^ 

1 The words “ with the previous sanction of the Governor General in Council " 
wore omitted by s. 2 and sch. I of the Devolution Act, 1020 (38 of 1920), infra. ^ 

2 The Words ** or section 8 of the Lower Burma Court Act, 1900 were repealed 
by Act 8 of 1930. 

3 Sub-section (1) was repealed by the Repealing and Amending Act, 1927 
(12 of 1927). 

4 See now the Code of Civil Procedure, 1908 (5 of 1908). 
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SCHEDULE 

[See section 75 (2).] 


Decifmis and. Orders from which an appeal to the High Court 
: . under section 76 (2). 


— t 

Sections. 

1 Nature of decision or order. 

4 

Decision of questions of title, priority, etc., arising in Insolvency. 

25 

Order dismissing a petition. 

26 

Order awarding compensation. 

27 

Order of adjudication. 

33 

Orders regarding entries in the schedule. 

35 

Order annulling adjudication. 

37 

Order declaring the conditions on which the debtor's property shall 
revert to him on annulment of adjudication. 

41 

Order on application for discharge. 

60 

Order disallowing or reducing entries in the schedule. 

53 

Order annulling a voluntary transfer. 

54 

Decision that a transfer of property is a preference in favour of a creditor. 

1 ♦ * # 


in 


SCHEDULE II. 

[See section 81.] 

Provisions of the Act application of which may be barred by 
Local Governments, 


Provision of the 
Act. 

Subject. 

Section. 


26 

Award of compensation. 

28, sub-sec. (3) 

Reputed i>roperty of an insolvent. 

34 , 

Debts provable under the Act. 

38 

T 

39 

> Compositions and schemes of arrangement. 

40 

J 


1 The entry relating to section 69 was repealed by the Repealing Act, 1927 
(12 of 1927). 



Schedule* 
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SCHEDUIJE n — (contd.) 

[See section 81] — (cotOd.) 

Provisions of the Act application of whuh may be barred by 
Load QovernmerUs. — (contd.) 


Provision of the 
Act. 


42, 

45 

46 

47 

48 
40 
60 

51 

52 

53 

54 

55 

61. 


Section. 

sub-sections 
(1) and (2) 


62 

63 

64 

65 

66 
72 


[except cl. (a) 
of sub-section 
(1) and sub- 
section (4)]. 


Subject. 


Obligation to refuse absolute discharge. 

Method of proof of debts 

Effect of insolvency on antecedent transactions. 
Priority of debts. 

Dividends. 


Management by and allowance to insolvent. 

Penalty for obtaining of credit by undischarged insolvent. 
V 


SCHEDULE m. 

f 

[Enactments Repealed ] Repealed by the RepeMliny Act, 1927 (12 of 1927). 
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f. The following rules may be cited as “ The Provincial Insolvency Rules.” The Calcutttt* 
Framed under Section forms prescribed by these rules, with such variations as circum- 
79, Act V of 1920. stances may require, shall be used for the matters to which they 

.severally relate. 

(The forma are produced as Civil Process Forms No, 137 to 150 in Volume JI,) 

2. Every insolvency petition shall be entered in the Register of Insolvency Juris- 
diction, and shall be given a serial number in that Register and all subsequent proceedings 
in the ^me matter shall bear the same number. 

3. All Insolvency proceedings may be inspected at such times, and subject to such 
restrictions as the District Judge may prescribe, by the Receiver, the debtor, and any 
creditor who proved, or any legal repiesentative on their behalf. 

Notices. 

4. Whenever publication of any notice or other matter is required by the Act 
•or these Rules to be made in an official Gazette, a memorandum referring to and giving 
the date on which such advertisement appeared shall he filed with the record and noted 
in the order-sheet. 

5. Notice of an order fixing the date of the hearing of a imtition under section 
10 (2) shall be published in the local official Gazette and advertised in such newspapers 
as the Court may direct. A copy of the notice shall also be forwarded by registered 
letter to each creditor to the address given in the petition. The same procedure 
shall be followed in respect of notices of the date for the consideration of a proposal for 
•composition or scheme of arrangement under sec. 38 (1). 

6. Notice of an order of adjudication under section 30 may, in addition to the 
publication in thel ocal official Gazette required by the Act, be published in such news- 
papers as the Court may direct. When the debtor is a Government servant, a copy of 
the order shall be sent to the head of the office in which he is employed. The same 
procedure shall be followed in regard to notices of orders annulling an adjudication 
under section 37 (2). 

7. The notice to be given by the Court under section 50 shall be served on the 
ereditor or his pleader, or shall be sent through the post by registered letter. 

8. The notice to be issued by the Receiver under section 04 before the declaration 
of a final dividend to the persons, whose claims to be creditors have been notified, but not 
proved, shall be seiit ' hrough the post by registered letter. 

9. Notices of the date of hearing of applications for discharge under section 41 
•(1) shall be published in the local official Gazette and in such newspapers as the Judge 
may di^ot. and copies shall be sent by registered post to all creditors whether they have 
proved or not. 

10. A certificate of an officer of the Court or of the Official Receiver, or an affidavit 
by a Receiver that any of the notices referred to in the preceding rules has been duly 
posted accompanied by the Post Office receipt shall bo sufficient evidence of such notice 
having been duly sent to the person to whom the same lyas addressed. 
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Calcntta. 11. In addition to prescribed liiiethods of publication, any notice may be 
published otherwise in such manner as the. pourt may direct, for instance by affixing 
copies in the Court-house or by beat of drum in the village in which# the insolvent resides. 

Receivers. 

12. Every appointment of a Receiver shall be by order in writing signed by the 
Court. Copies of this order ^sealed with, the seal of the .Court should be served on the 
debtor, and forwarded to the person appointed. 

13. (1) A Court when fixing the remuneration of a Receiver should, as a rule, 

direct it to be in the nature of e commission or percentage of which one part should be 
payable on the amount realised, after deducting any sums paid to secured creditors out 
of the proceeds of their securities, and the other paH oh the amoufit distributed in 
dividends. « 

(2) When a Receiver realizes the security of a secured creditor, the Court may 
direct additional remuneration to be paid to him with reference to the amount of work 
which he has done and the benefit resulting to the creditors. 

14. The Receiver shall keep a cash book and such books and other papers as to 
give a correct view of his administration of the estate, and shall submit his accounts 
at such times and in such forms as the Court may direct. Such accounts shall be audited 
by such person or persons as the Court may direct. The costs of the audit shall be fixed 
by the Court, and shall be paid out of the estate. 

15. Any creditor who has proved his debt may apply to the Court for a copy of 
the Receiver's Accounts (or any part thereof) relating to the estate, as shown by the cash 
book up-to-date, and shall be entitled to such copy on payment of the charges laid down 
in the rules of this Court regarding the grant of co 2 )ies. 

16. In any case in which the debtor proposes a composition or scheme under 
section 38, the Receiver shall give seven days' notice to the debtor and to every creditor 
of the time and place appointed for such meeting. Such notices shall be served by 
registered post. 

Proof of Debts. 

17. A creditor's proofs should be in Civil Process Form No. 146 in Volume II, 
with Such variations, as circumstances may require. 

18. In any case in which it shall appear from the debtor's statement that there 
are numerous claims for wages by workmen and others employed by the debtor, it shall 
be sufficient if one proof for all such claims is made either by the- debtor, or by some 
other persons on behalf of all such creditors. Such proof should be in Civil Process 
Form No. 147 in Volume II. 

Procedure where the Debtor is a Finn. 

19. Where any notice, declaration, petition or other document requiring attestation 
is signed by a firm of creditors or debtors in the firm name, the partner signing for the 
firm shall also add his own signature, e.p., Brown & Co. by Jamfs Green, a partner 
in the said firm." 

20. Any notice or petition for which personal service is necessary shall be deemed 
to be duly served on all the members ot a firm if it is served at the principal place of 
business of the firm within the jurisdiction of the Court, on any one of the partners, or 
upon any person having at the time of service the control or management of the partner- 
ship business there. 

21 The provision of the' last preceding rule shall, so far as the nature of the case 
will admit, apply in the case of any person carrying on business within the jurisdiction 
in a name or style other than his own. 
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22. Where a firm of debtors files an insolvency petition the same shall contain the CslcuttS, 
names in full of the individual partners, and if such petition is signed in the firm name 

the petition shall be accompanied by an affidavit made by the partner who signs the 
petition showing that all the partners concur in the filing of the same. 

23. An adjudication order made against a firm shall operate as if it were an adjudi- 
cation order made against each of the persons who at the date of the order is a partner 
in that firm. 

24. In cases of partnership the debtors shall submit a schedule of his separate 
affairs. 

25. The joint creditors, and each set of separate creditors, may severally accept 
compositions or schemes of arrangement. So far as circumstances will allow, a proposal 
accepted by joint creditors may be approved in the prescribed manner, notwithstanding 
that the proposals or proposal of some or one of the debtors made to their or his separate 
creditprs may not be accepted. 

26. Where proposals for compositions or schemes are made by a firm, and by the 
partners therein individually, the proposals made to the joint creditors shall be considered 
and voted upon by them apart from every set of separate creditors ; and the proposal 
made to each separate set of creditors shall be considered and voted upon by such separate 
set of creditors apart from all other creditors. Such proposals may vary in character 
and amount. Where a composition or scheme is approved, the adjudication order shall 
be annulled only so far as it relates to the estate, the creditors of which have confirmed 
the composition or scheme 

27. If any two or more of the members of a partnership constitute a separate and 
independent firm, the creditors of such last- mentioned firm shall be deemed to be a 
separate set of creditors, and to be on the same footing as the separate creditors of any 
individual member of the firm. And when any surplus shall arise upon the administration 
of the assets of such separate or independent firm, the same shall be carried over to 
the separate estites of the partners in such separate and independent firm according to 
their respective rights therein. 

Sale of Immovable Property of Insolvent. 

28. If no Receiver is appointed and the Court, in exorcise of its powers under 
section 58 of the Act, sells any immovable property of the insolvent the deed of sale of 
the said property shall be prepared by the purchaser at his own cost, and shall be signed 
by the Presiding Officer of the Court. The cost of registration (if any) will also be borne 
by the purchaser. 

Dividandt. 

29. The amount of the dividend may, at the request and risk of a creditor, be 
transmitted to him by post. 

Summary Administration. 

30. When an estate is ordered to bo administered in a summary manner under 
section 74 of the Act, the provisions of the Act and Rules shall, subject to any special 
direction of the Court, be modified as follows, namely : — 

(t) There shall be no advertisement of any proceedings in the Local Official 
'' Gazette or in any newspaper. 

(n) The petition and all subsequent proceedings shall be endorsed Summary 
Case.” 

(tit) The notice of the hearing of the petition to the creditors shall be in Civil Process 
Form No. 150 in Volume II. 
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Galcuttft* Court shall examine the debtor as to his affairs, but shall not be bound 

to call a mooting of creditors, but the creditors shall be entitled to be 
heard and to cross-examine the debtor. 

(v) The appointment of a Receiver will often not be necessary, and the Court 
may act under section 58 of the Act in order to reduce the cost of the 
proceedings. 

Coats. • 

31. All proceedings under the Act down to and including the making of an order 
of adjudication shall be at the cost of the party prosecuting the same, but when an order 
of adjudication has been made, the reasonable costs of the petitioning creditor shall be 
payable out of the estate. 

32. No costs incurred by a debtor of, or incidental to, an application to approve 
of a composition or scheme, shall be allowed out of the estate, if the Court refuses to 
approve the composition or scheme. 

II.- Cancel Civil Process Forms Nos. 137-150 at pages 417 to 420, Volume II, of the 
Court’s General Rules and Circular Orders, Civil, and suhstittUe therefor the following 


CIVIL PROCESS NO. 137. 


Debtor’s Petition. 

[Section 13 of the Provindel Insolvency Act, V of 1320.] 

District 

In the Court of the District Judge at 

Petitioner. 


1(a) 

(a) Insert name and 
address and description 
of debtor. 

(b) State name of 
Court and particulars 
of decree in respect of 
which the onler of 
detention has been made 
or by which an order 
of attachment lias been 
made against debtor’s 
projierty. 

(c) State whether, 
and liow any of the 
debts arc secured. 


ordinarily residing at(or “ carryiAg on business at,” “or personally 
working for gain at,” or ” in custody at ” ) in 

consequence of the order of (h) being unable to pay 

my debts, hereby petition that I may be adjudged an insolvent. 
The total amount of all pecuniary claims against me is Rs. 

(c) as set out in detail in Schedule A annexed hereunto, which 
contains the names and residences of all my creditors so far as 
they are known to, or can be ascertained by me. The amount 
and particulars of all my property are set out in Schedule B 
annexed hereunto together with a specification of all my pro- 
perty, not consisting of money, and the place or places at which 
such property is to be found and 1 hereby declare that I am willing to place all such 
property at the disposal df^the Court save in so far as it includes such particulars (not 
being my books of account) as are exempted by law from attachment and sale in execution 
of a decree. 


I have not on any previous occasion filed a petition to be adjudged an in^lvent 
or I set out in Schedule C particulars (d) relating tty my previous petition to be adjudged 
an insolvent. 


{it) Tlio particulars 
required are— 

(i) Where a petition 
lias been dismisHed, 
reasons for sucii dis- 
missal. 

(it) Where a debtor 
has previously been ad- 
judged an insolvent 
condsc particulars of 
the insolvency including 
A statement whetiier any> 

{ )revious adjudication 
las been annulled and, 
if so, the grounds there- 
for. 

Verification clause as in plaints. 




Signature. 
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CIVIL ntOCESS NO. 138. ^ rJwittta. 

Notice to creditors of the date of hearing of an insolyenqy 

PETITION, 

[Section 19 of the Provindel InsolYenesr Act, V of 1920,] 

In the Court of the District Judge at ^ 

* Insolvency Application No. of 19 . 

Whereas A. B. has applied to this Court by a petition, dated 
of 19 , to bo declared an insolvent under the Provincial Insolvency Act, V 

of 1920, and your name appears in the list of creditors hied by the aforesaid debtor, this 
is to give you notice that the Court has fixed the day of for 

the hearing of the aforesaid petition and the examination of the debtor. If you desire 
to be represented in the matter you should attend in person or by duly instructed 
pleader. The particulars of the debt alleged in the petition to be due to you, are os 
follows : 


Form on the reverse as in C. P. Form No. 1 . 

CIVIL PROCESS NO. 139. 

Order of adjudication. 


Judge. 


[Section 27 of the Provindel Insolvency Act, V of 1920.] 

In the Court of the District Judge at 

Insolvency Application No. of 19 . 

Pursuant to petition, dated against [hero insert name, description, 

and address of debtor] and on the application of [hero insert '' the Official llecteiver ’* or 
the debtor himself or A. B. of a creditor,^'] and on reading and hearing 

it is ordered that the debtor be and the said debtor is hereby 

adjudged insolvent. 

It is further ordered that the debtor do apply for his discharge within 
from this date. 

Dated this day of 19 , 

Judge. 


CIVIL PROCESS NO. 140. 


Notice of apflication by unscheduled creditor. 


To 


[Section 33 (3) of the Provindel Insolvency Act, V of 1920.] 

In the Court of tho District Judge at 

Insolvency Application No. of 19 

In the matter of an Insolvent 


No. 


of 19 . 


Whereas an application has been made to this Court by 
who claims to be a creditor of 

whose application to be declared an insolvent was filed in this Court, on the 

day of 19 for permission to produce evidence of the amount and 

particulars of his pecuniary claims against the insolvent, and an order directing hia 

name to be entered in the schedule as a creditor for the debts which he may prove : This 

is to give yoi} notice that the said application will be heard in this Court on the 

day of 19 , when you should appear peisonally, or by pleader, if you 

desire to object to it. 

Given under my hand and the seal of the Court, this the 
day of 19 . District Judge. 

Form on the reverse as in C. P. Form No. 1 , ante. 


21 
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Calcutta. CIVIL PROCESS NO. 141. 

Order annulling adjudication. 

[Section 35 of the Provindal Insolvency Act« V of 1320J 

In the Court of the District Judge at 

Insolvency Application No. of 19 . ^ 

Applicant. 

On the applioation of R. S., of , and on reading 

and hearing . it is ordered that the order of adjudication, dated 

against A. B. of , be and the same is hereby 

annulled. 

Dated this day of 19 . 


CIVIL PROCESS NO. 142. 

Notice to creditors of the date of consideration of a composition or 

SCHEME OF ARRANGEMENT. 


[Section 38 (1) of the Provindal Insolvency Act, V of 1920.] 

In the Court of the District Judge at 

Insolvency Application No. of 19 . 


Applicant. 


Take notice that the Court has fixed the day of 

19 , for the consideration of a composition (or scheme of arrangement) submitted by 
A. B., the debtor in the above insolvency petition. No creditor who ha.s not proved his 
debt before the aforesaid date will be permitted to vote on the consideration of the above 
matter. If you desire to be represented at abovementioned hearing you should be present 
in person or by duly instructed pleader with your proofs. 


On the reverse of the form. 


Judge. 


Date of filing process 


Date of making over process to Nazir 




Date on which made over to the i>roeess-8crver 


Date of return by process-server after service 


Date of return by Nazir to Court 

g 



CIVIL PROCESS NO. 143. 

List of creditors for use at meeting held for consideration of 

COMPOSITION OF SCHEME. ' 

[Section 38 (2) of the Provindal Insolvency Act, V of 1820.] 

In the Court of the District Judge at 

In the matter of Insolvency Application No. . of 19 • 


Applicant. 
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Aleeting held at this day of •. Calciittai 


No. 

• 

[ Name of all 
creditors whose 
proofs have been 
admitted. 

Here state as to each 
creditor whether he 
voted and, if so, 
whether personally 
or by pleader. 

Amount of 
assets. 

1 

Amount of 
admitted 
proof. 

1 


1 









Total . . 








Required number of Majority 

Required value Rh. 


CIVIL PROCESS NO. 144. 

Notice to creditors of application for discuakuk. 

[Section 41 (1) of the Provincial Insolvency Act, V of 1920.] 

In the Court of the District Judge at 

Insolvency case No. of 19 

Applicant. 

Take notice that the abovenamed insolvent has applied at the Court for his discharge, ' 
and that the Court has fixed the day of 10 at 

o'clock for hearing the application. 

Dated this day of 19 . 

Note.-- On the back of this notice the provisions of section 42 (1), Act V of 1920, 
should be printed. 

Form on the reverse as in C. P. Form No. 1. 


CIVIL PROCESS NO. 145. 


Order of discharge sub.tect to condition as to earnings, 

AFTER- ACQUIRKD PROPERTY, AND INCOME. 


[Section 41 (2) (a)> (b) or (c) of the Provincial Insolvency Act, V of 1991-1 

In the Court of the District Judge at 

Insolvency case No. of 19 , 


Applicant. 


On the application of , adjudged insolvent on the 

day of 19 , and upon taking into consideration the report of the 

Official Receiver (or Receiver) as to the insolvent's conduct and affairs, and hearing 
A. B. and C. D. creditors 


It is ordered that the insolvent (a) be discharged forthwith ; or {b) bo discharged on 
the 9 or (c) be discharged subject to the following 

conditions as to his future earnings, after-acquired property, and income 

After Getting aside out of the insolvent's earning, after-acquired property, and 
income, the yearly sum of Rs. for the support of himself and his family, the 

insolvent shall pay the surplus, if any (or such portion of such surplus as the Court may 
determine) of such earnings, after-acquired property, and income to the Court or . Official 
B.eceiver (or Receiver) for distribution among the creditors in the insolvenc y. An account 
•hall on the first day of January in every year, or within fourteen days thereafter, be 
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Calcutta. 


filed in these proceedings by the insolvent, setting forth a statement of his receipts from 
earnings, after-acquired property, and income during the year immediately preceding 
the said date, and the surplus payable under this order shall be paid by the insolvent 
into Court or to the Official Receiver (or Receiver) within fourteen days of the filing of 
the said account. 

Dated this day of 10 

CIVIL PROCESS NO. 146. 

Proof of Debt : General Form. 

[Section 48 of the Provincial Insolvency Act, V of 1820.] 

Insolvency Application No. of 19 . 

fa) Here Insert number ( . Applicant. 

Kivfn In the notice. » In the matter of No. (a) of 19 

1, of (h), make oath and say (or solemnly 

(b) Address in full. and sincerely affirm and declare). 

1. That the said at the date of the petition, viz,, the 

day of 19 and still ^ justly and truly indebted to me in the sum 

of Rs. a. p. for (c) as shown by the 

\ account endorsed hereon (or the following account). 

State consideration and ( ^iz for which sum or any part thereof I say that I have 
specify the vouchers (if any) / ^ i 

ill support of the claim. ( not, nor hath or any person by 

‘ order to my knowledge or belief 
for use had or received 

(d) Hero details of manner of satisfaction or security whatsoever save 

Deponent’s 

Signature. 

Commissioner. 


securities bills or the like. j and except the following (d). 
Admitted to vote for Rs. Sworn at C 

> this day of 

Judge or Official Receiver. J before me 

CIVIL PRCX:ESS no. 147. 

Proof of debt of workmen. 


[Section 48 of the Provindnl Insolvency Act, V of 1920.] 

In the Court of the District Judge at 

Insolvency Application No. of 1 9 

I (o) of (6) ma^e oath and say (or solemnly and sincerely affirm and declare). 

1. That (c) — --at the date of the adjudication, viz.. 


(a) Fill in full name, 
addreaH and occupation 
of de]ioncnt. 

(b) The abovenamed 
debtor or the foreman 
of the abovenamed 
debtor or on behalf of 
the workmen and others 
employed by the 
abovenamed debtor. 

(c) 1 ” or “ the 
said'*. 

(d) *' My employ ** 
or ** the employ of the 
abovenamed debtor.’* 

(e) ** Me ** or “tlie 
abovenamed debtor.*' 


Judge or Official Receiver. 
Admitted to vote for Rs. 


the day of 19 and still-^- justly 

and truly indebted to the several persons whose names, addresses 
and description appear in the schedule endorsed hereon in sums 
severally set against their names in the sixth column of such 
schedule for wages due to them respectively as workmen or 
others in (d) in respect of services rendered 

by them respectively to (e) ^ during such periods 

before the date of the receiving order as are set out against their 
respective names in the fifth column of such schedule, for which 
said sums or any part thereof, I say that they have pot, nor hath 
any of them had or received any manner of satisfaction or 
security whatsoever. 


} 


this 


Sworn at 
day 

before me 


at r 

ot ] 
ne L 


Deponent’s 

Signature. 


Commissioner. 
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CIVIL PROCESS NO. 148. 

Order appointinq a receiver. 


[Section 56 of the Provincial Iniolvency Act, V of 1920.] 

In the Court of the District Judge at 

In the matter of an Insolvent. 

• No. of 19 . 


Whereas A. B., was adjudicated an insolvent by order of this * 

Court, dated , and it appears to the Court that the appointment 

of a Receiver for the property of the Insolvent is necessary It is ordered that a 
receiving order be made against the insolvent and a receiving order is hereby made against 
the insolvent and A. B. of [or the Official Receiver] is hereby constituted 

Receiver of the property of the said insolvent. And it is further 

ordered that the said Receiver (not being the Official Receiver) do give security to the 
extent of and that his remuneration be fixed at 

Dated 

Judge. 


CIVIL PROCESS NO. 149. 

Notice to persons claiming to be creditors of intention to 

DECLARE FINAL DIVIDEND. 

[Section 64 of the Provincial Insolvency Act, V of 1920.] 

In the Court of the District Judge at 
In the matter of Insolvency Application No. of 19 

Applicant. 

Take notice that a final dividend is intended to be declared in the above matter, and 
that if you do not establish your claim to the satisfaction of the Court on or before the 
day of 19 , or such later day as the (^oiirt may fix, your 

claim will bo expunged, and I shall proceed to make a final dividend without regard to 
such claim Dated this day of 19 . 

To X. Y. Receiver, [Address.] 

Form on the reverse as in C. P, Form No. 1. 


CIVIL PROCESS NO. 150. 

Summary administration notice to creditors. 

[Section 74 of the Provincial Iniolvency Act, V of 1920.] 

In the Court of the District Judge at 

Insolvency Application No. of 19 . 

Applicant. 

Take notice that on the day of lH » the abovenamed 

debtor presented a petition to this Court praying to he adjudicated an insolvent and 
that on the day of 19 , the Court being satisfied that the 

property of the debtor is not likely to exceed Rs. .500, directed that the debtor's estate 
be administered in a siAnmary manner and appointed the day of 

19 , for the further hearing of the said petition and examination of the said debtor. 

Also take notice that the Court may on the aforesaid date then and there proceed 
to adjudication and distribution of the assets of the aforesaid debtor. It will bo open 
to you to appear and give evidence on that date. Proof of any claim you desire to 
make must bo lodged in Court on or before that date. 

Given under my hand and the seal of the Court, this the 
day of . 19 • 


Judge. 
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Rulet-Prov. I. A. PROVINCIAL INSOLVENCY ACT. 1920. 

Madras. MADRAS. 


By virtue of the provisions of section 79 of the Provincial Insolvency Act, 1920» 
and of all other powers thereunto enabling, and with the previous sanction of Hie 
Excellency the Governor in Council, the High Court of Judicature at Madras has made 
the following rules for carrying into effect the provisions of the said Act 


I. These Rules may be called ** The Madras Provincial Insolvency Rules, 1922 
... - .. .. and shall apply to all proceedings under the Provincial Insolvency 

e an app ca on. Court subordinate to the High Court of 

Judicature at Madras. They shall come into force on the first day of May 1922 and 
shall apply to all proceedings thereafter instituted and, as far as may be, to all proceed- 
ings then pending. 


II. 


Forms. 


The forms mentioned in these Rules are the forms in the Appendix hereto and 
shall be used with such variations as the circumstances may 
require. 


III. (1) In those Rules, unless there is anything repugnant in the subject or 

Definition. context, “ the Act -* means the Provincial Insolvency Act, 1920 ; 

** the Court includes a Receiver when exercising the powers of the Court in accord- 
ance with section 80 of the Act ; 

Receiver ” means a Receiver appointed by the Court under section 56 (1 ) of the Act ; 

“ Interim Receiver ” means a Receiver appointed by the Court under section 20 of 
the Act ; 

“ proved debt ” moans the claim of a creditor so far as it has been admitted by the 
Court. 

(2) Save us otherwise provided all words and expressions used in these Rules shall 
have the same moaning as those assigned to them in the Act. 

IV. (1) Every petition, application, affidavit or order in any proceeding under 

Cause title and the Act or under these rules shall be headed by a cause-title in 

Form No. 1. 

(2) When an insolvency petition is admitted, the chief ministerial officer of the 
Court shall assign a distinctive serial number to the petition and all subsequent proceed* 
ings on the petition shall boar that number. 

V. (1) When an insolvency petition presented by acreditor is admitted, the creditor 

shall within seven days thereafter furnish a copy of the petition 
pctltlo™^^** service on the debtor or, if there are more debtors than one, 
as many copies as there are debtors and the chief ministerial 
Officer of the Court shall sign the copy or copies if on examination he finds them to be 
correct. 

(2) The copy shall be served together with the notice of the order fixing the date 
for hearing the petition on the debtor or upon the person upon Vhom the Court orders 
notice to be served. 


Particulars In debtors* The particulars to be given under section 13 (1) of 

petition. the Act shall be in Form No. 2. c 

VII. If a debtor against whom an insolvency petition has been admitted dies 
before the hearing of the petition, the Court may order that notice 
of the order fixing the date for hearing the petition shall be 
served on his legal representative or on such other person as 
the Court may thinlc fit in the manner proWded for the service of summons. 


Death of debtor before 
hearing of petition. 
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VIII. (1) Unless otherwise ordered, a]] claimg shall be proved by affidavit in Form Madras* 
No. 3 in the manner provided in section 49 of the Act, provided 
Proof of debts. that before admitting any claim the Court may call for further 

evidence. 

(2) The affidavit may be made by the creditor or by some person authorized by 
him, provided that if the deponent is not the creditor, the affidavit shall state the 
deponent's authority and means of knowledge. 

(3) As soon as may be after proof of any debt is tendered, the Court shall by order 
in writing admit the creditor's claim in whole or in part or reject it, provided that when 
a claim is rejected in whole or in part the order shall state briefly the reasons for the 
rejection. 

(4) A copy of every order rejecting a claim, or admitting it in part only, shall be 
sent by the Court by registered post to the person making the claim within seven dayg 
from the date of the order. 


IX. As soon as the schedule of creditors has been franted a co))y thereof shall, if 
a Receiver or Interim Receiver has been appointed, 
be supplied to him, and all subsequent entries and alterations 
made therein shall bo communicated to the Receiver or Interim Kcceiver. 


SdiGdulo of creditors. 


X. (1) If a debtor submits a proposal under section 38 (1) of the Aid, the Court 

Consideration of ram- consideration of the proposal and notice 

positions andiscliemes of thereof together with a copy of the terms of the proposal shall 
arrangement. every creditor who has proved. 

(2) At the meeting for the consideration of the proposal the debtor shall 1)0 ent itled 
to address the Court in person or by pleader in support of the proposal and every 
creditor who has proved shall be entitled in person or by pleader to question the 
debtor and to address the Court. 

XI. (1) Every appointment of a Receiver or Interim Uccoiver shall bo by order 
Appointment of, and writing signed by the Court. Copies of this order scaled wit h 

security from, Kcceiver the seal of the Court shall be served on the debtor and forwarded 
.nd InUHm iteedver. appointed. 

(2) Every Receiver or Interim Hecoiver other than an Official lloccivcr sliall be 
required to give such security as the Court thinks lit. 

(3) The Court shall not require an Official Receiver to give secui ity. 

(4) In cases where the Official Receiver is empowered to make orders of 
adjudication, ho shall send a copy of every order of adjudication made by him to the 
Court in which the proceedings are j)cnding and may apply that he may be appointed 
Receiver for the property of the insolvent. 

(6) The Court may thereupon appoint the Official Receiver to bo receiver for the 
property of the insolvent and, unless it sees fit to do so, it shall not be necessary to give 
notice of the applicatioa to any person. 

Provided that any party to the proceedings may apply to the (^>urt, upon notice to 
the Official Receiver and the insolvent, that the appointment of the Official Receiver 
may be set ^ide or that a special receiver may be appointed in his place. 

XII. (1) The Court may remove or discharge any Receiver or Interim Receiver 

other than an Official Receiver, and any Receiver, or Interim 
of^SSeWer^^or^^SSSiw removed or discharged shall, unless the Court 

Aeceiver. otherwise orders, deliver up any assets of the debtor in his 

hands and any books, accounts or other documents rulating to 
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Madrai, the debtor's property which are in his possession or under his control to such person 
as the Court may direct. 

(2) If an order of adjudication is annulled, the Receiver (if any) shall, unless the 
Court otherwise orders, deliver up any assets of the debtor in his hands and any book, 
accounts or other documents relating to the debtor's property which are in his possession 
or under his control to the debtor or to such other person as the Court may direct. 


Receiver or Intnim 
Receiver an officer of 
the (biirt. 


XIII. Every Receiver or Interim Receiver shall be deemed 
for the purpose of the Act and of these rules to be an officer of 
the Court. 


AppllcBtloiiB by XTV. (1) Every application to the Court made by a 

Rc«*ivcr or InUrm • i. n t. • 

Receiver. Receiver or an Interim Receiver shall be in writing. 

(2) The Court may order that notice of any application by the Receiver or Interim 
Receiver and of the date fixed for the hearing of the application shall bo sent by registered 
post to all creditors who have proved. 

XV. (1) The remuneration of Receivers or Interim Receivers other than Official 


Remuneration of 
Receivers. 


Receivers shall be in such proportion to the amount of the divi- 
dends distributed as the Court may direct, provided that it 
does not exceed five per centum of the amount of the dividends. 


(2) If a Receiver other than the Official Receiver has been appointed in an insol- 
vency in which the ('ourt makes an order approving a proposal under section 38 (7) of 
the Act , the remuneration to be paid to the Receiver shall be fixed by the (.'ourt, and the 
order approving the proposal shall make provision for the payment of the remuneration 
and shall be subject to the payment thereof. 


XVI. ( 1 ) Unless the (^ourt otherwise directs the Receiver or Interim Receiver shall as 
Receiver’s rciiort appointment, and in any case before the 

hearing of the debtor's application for discharge draw up a report 
upon the cause of the debtor's insolvency, the conduct of the debtor so far as it may have 
contributed to his insolvency and also his conduct during the insolvency proceedings in 
all matters connected with such jmiceedings, and in particular such report shall state (o) 
whether the value of the debtor's assets is less that half his unsecured liabilities and, if 
so, whether that fact is duo to circumstances for which the debtor cannot justly bo held 
responsible, (b) w'hether the debtor has omitted to keep such books of account as are usual 
and proper in the business carried on by him and as sufficiently disclose his business 
transactions and financial position within the three years immediately jirei^eding his 
insolvency, (r) whether the debtor has continued to trade after knowing himself to be 
insolvent, (d) whether the debtor has contracted any debt provable under the Act without 
having at the time of contracting it any reasonable or probable ground of expectation 
that he would be able to pay it, (e) whether the debtor has failed to account satisfactorily 
for any loss of assets or for any deficiency of assets to meet his liabilities, (/) whether the 
debtor has brought on, or contributed to, his insolvency by rash and hazardous specula- 
tions or by unjustifiable extravagance in living or by gambling (^r by culpable neglect of 
his business affairs, (g) whether the debtor has within three months preceding the date 
of the presentation of the petition when unable to pay his debts as they became due 
given an undue preference to any of his creditors, (h) whether the debtor has on any pre- 
vious occasion been adjudged an insolvent or made a composition or arrangement with 
his creditor, and (t) whether the debtor has concealed or removed his property or and 
part of it or has been guilty of any other fraud or fraudulent breach of trust. 

(2) If the debtor submits a proposal under section 38 (1) of the Act, the Receiver 
shall state in his report whether in his opinion the proposal is reasonable and is likely 
to benefit the general body of the creditors and shall state the reasons for his opinion. 
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XVII. Unless the Court otherwise directs, the debtor shall furnish the Receiver MadfAl* 
or Interim Receiver or, if a Receiver or Interim Receiver has not 
appointed, the Court, with a trading account, and an account 
showing all moneys and securities paid, disposed of or encum- 
bered, or recovered by or from the debtors or on his account and his income and the 
source thereof for such period as the Receiver or Interim Receiver or, if a Receiver or 
Receiver has not been appointed, the Court may direct, provided that the 
Receiver or ItUerim Receiver shall not, without the previous sanction of the Court, direct 
the debtor to furnish accounts for more than two years before the date of the presentation 
of the insolvency petition. 


XVIII. (1) The Receiver or Interim Receiver shall keep a cashbook and such 
, books and other papers as are necessary to give a correct view 

Recel>er a accounts. administration of the estate, and shall submit his accounts 

at such times and in such forms as the Court may direct. Such accounts shall be audited 
by such person or persons as the Court may direct. The costs of the audit shall be iixed 
by the Court and shall be paid out of the estate. 

(2) The account of Official Receivers shall bo audited annually by the 
Accountant-General. 


(3) The cost of such audit, calculated at 12 annas per Rupee one hundred on 
the amount realized since the last audit of the estate concerned, shall bo paid by the 
Official Receiver from such amount and, in case a distribution thereof to creditors it 
ordered in any year before the audit has taken place, shall be reserved for such payment 
from the amount otherwise available for distribution. 


Distribution of (1) No dividend shall bo distributed by a Receiver 

dlvbUnds. without the previous sanction of the Court. 

(2) Notice in F<»rm No. 8 or Form No. 9, as may be appropriate, that the 
distribution of a dividend has been sanctioned shall bo sent by the Receiver or, if tht^re 
is no Receiver, by the (Jourt to every creditor, who has proved a debt, by registered 
post within one month from the date of the order sanctioning the distribution. 

(3) The amount of any dividend due to a creditor may at his re(|Uost bo trans- 
mitted to him by postal money order at his risk and expense and, if the amount does not 
exceed Rs. 5, shall be so transmitted, unless he appears to claim it in person or by duly 
authorized agent l>efore the Receiver or, if there is no Receiver, before the ('o\irt within 
two months from the date of the order sanctioning the distribution f)f the dividend. 


(4) An order shall not be made under scf^tion 95 of the Act w'ithoiit giving the 
Receiver opportunity to show cause w'hy the order should not be made. 


Applicntlon for 
(ilschar^o. 


XX. (I) An application for distdiarge shall not be heard 
until after the schedule of creditors has been framed. 


(2) Every creditor w’ho has proved shall be entitled in person or by pleader to appear 
at the hearing and oppose the discharge, provided that he has served upon the insolvent 
and upon the Receiver (if any) not less than seven days before the date fixed for the 
hearing a notice statinft the grounds of his ojiposition to the discharge. 


(3) A creditor who has not served the prcscribctl notic.'cs shall not, unless the ('ourt 
otherwise directs, be permitted to oppose the discharge of the debtor ; and a creditor 
who has seiwed the ]irescribcd notices shall not lie permitted, unless the Court otherwise 
directs, to oppose the discharge on any ground nf>t specified in the notice. 


(4) At the hearing of the application the Court may hear any evidence w hich may 
be tendered by a creditor who has served the prescribed notices, or by the Receiver, and 
also any evidence w'hich may be tendered on behalf of the debtor and shall examine the 
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debtor, if necessary, for the purpose of explaining any evidence tendered and may hear 
the Receiver^ the debtor, in person or by pleader, and any creditor, in person or by pleader,, 
who has served the prescribed notice. 

XXI. (1) The notices to be given under sections 19 (2), 30, 37 (2), 38 (1) and 41 (1) 

Xoticcs published in the Fort St, Oearge Gazette in 

English, in the District Gazette in English and in the language 
of the Court and in such other manner, if any, as the Court may direct, and copies of 
the notices in English and in the language of the Court shall be affixed to the notice-board 
of the Court. 

(2) The notices to be given under sections 19 (2), 38 (1), and 41 (1) of the Act shall 
be published and affixed in the manner provided in paragraph (1) of this rule not less 
than fourteen days before the date fixed for the hearing of the application, the consi- 
deration of the i3roposal, or the hearing of the application fur discharge as the case 
may be. 

(3) Notice of the date fixed for the hearing of an insolvency petition under section 
19 ( 1 ) of the Act shall be sent by the Court by registered post, if the petition is by the 
debtor, to all creditors mentioned in the petition, and if the petition is by a creditor, to 
the debtor, not less than fourteen days before the said date. 

(4) The notice to be given under section 33 (3) of the Act shall be served only on 
the debtor and on the creditors who have proved their debts and may, if the Court so 
directs, bo served on any or all such creditors by registered post. 

(5) Notice of the date fixed for the consideration of a proposal under section 38 (1) 
of the Act shall bo sent by the Court by registered post to all creditors who have 
tendered proof of their debts not less than fourteen days before the said date. 

(6) Notice of the date fixed for the hearing of an application for discharge under 
section 41 (1) of the Act shall be despatched by the Court by registered post to all persons 
whose names have been entered in the schedule of creditors not less than fourteen days* 
before the said date. 

(7) The notice to be given under section 04 of the Act shall be sent by the Receiver 
by registered post to all persons whose claims to be creditors have been notified but 
not proved not less than one calendar month before the limit of time fixed for proving 
claims. 

(8) It shall not be necessary to give notice of the date to which the hearing 

of a jietition or of an ajiplication for discharge or the consideration of a proposal is- 
adjoumed. V 

(9) The notice of an order of adjudication to be published under section 30 of the 
Act shall contain a statement that creditors should prove their claims as soon as possible 
and that claim may be proved by delivering or sending by registered post to the Court 
or Official Receiver, as the case may be, an affidavit in Eorm No. .3. 

XXII. (1) All proceedings under the Act down to and including the making of an 

order of adjudication shall be at the cost of the party prosecuting 
them ; but when an order of adjudication has been made, the- 
costs of the petitioning creditor including the costs of the publication of all Gazette 
notices required by the Act or Rules which, by the Act or Rules, the petitioning creditor 
is required to pay shall be taxed and be payable out of the estate. 

(2) Before making an order in an insolvency petition presented by a Uebtor, the 
Court may require the debtor to deposit in Court a sum sufficient to cover the costs of 
sending the prescribed notices of the hearing of petition and the costs of the publication 
of all Gazette notices required by the Act or Rules which, by the Act or Rules, the debtor 
is requii-ed to pay. 
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(3) The cost of the publication in the Gazette of — MudfUtt 

(a) An onler fixing the date for the hearing of an insolvency petition under 

section 19 (2) shall, when the petition is by the creditor, be paid by the 
creditor, and, when the petition is by debtor, be paid out of the sum 
deposited in Court by the debtor under rule XXII (2). 

(6J Notice of a proposal for a composition under section 38 (1) and notice of an 
application for discharge under section 41 (1) shall be paid by the debtor. 

(4) The publication in the Gazette of — 

(а) Notice of adjudication under section 30, 

(б) Notice to creditors whose claims have been notified but not proved under 

section 64, 

(c) Notice of an order annulling an adjudication under section 31, 
shall be free of charge. 

(5) No costs incurred by a debtor of, or incidental to, an application to approve 
a composition or scheme shall bo allowed out of theestate if theC'ourt refuses to approve 
the composition or scheme. 

(6) If the assets available are not sufficient in any case for taking proceeding t 
necessary for the administration of the estate, the Receiver or Interim Receiver or Official 
Receiver, as the case may be, may call upon the creditors or any of them to advance the 
necessary funds, or to indemnify him against the cost of such proceedings. Any assets 
realized by such proceedings shall be applied, in the first place, towards the repayment of 
such advances, with interest thereon at 6 per cent, per annum. 


XXllI. If the Court makes an order under section 74 of the Act that the debtor’s 
^j^Summary admlnistra- estate be administered in a summary manner - - 

(a) the petition and all subseipient proceedings shall bo endorsed “ Summary Case” ; 

(b) the Receiver or Interim Receiver shall not carry on the buKiness of the debtor 
under clause (c) of section 59 of the Act, nor institute any suit under clause (rf) of the said 
section, nor accept as tlie consideration for the sale of any property of the debtor a sum 
of money payable at a future time under clause (/), nor mortgage nor ])li^dgo any part of 
the proi)erty of the debtor under clause (i/). 


X.\IV. All insolvency proceedings may be inspected at such tinH^H and subject 
to su(4i restrictions as the (.'oiirt may presc-iibc by the Receiver 
cut ion of yj. Receiver, the debtor, any creditor who has proved 

or any legal representative on their behalf. 


I n s p 
proceedings, 


XXV. All Courts and Official Receivers shall maintain regisUn-s of (I) insolvency 

petitions received, (2) insolvency pc*f it ions disposed of, and (3) 
registers” * ® ® ® proceedings in insolvency subsequent to orders of adjudication in 

the Forms Nos. 4, 5 and 6 in th(? apficndix to these rules. They 
shall also submit to the High Court on the 15th day after the cIosf» of each quarter a 
return of all proceedings in insolvency in Form No. 7. 

XXVI. In addiWon to the registers prescribed in rule X.VV, Official Receivers 

Maintenance of maintain (i) a dividend register, (2) a register of assets and 

reglatew. (3) a document register (inventory) in Forms Nos. 10, 11 and 12 

appended t^ these rules. 

XXVII, Expenditure incurred by an Official Receiver and his staff on journeys 
Expenditure on Jour- undertakenfor the purfiose of administration will be recoverable 
neys undertaken for imr- by the Official Receiver from the assets of the estate or estates 
poses of administration, concerned in accordance w'ith the rules made by the High Court 
from time to time on that behalf. 
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XXVIII. (1) When any petition, notice or other document is signed by a firm of 
creditors or debtors in the firm’s name, the partner signing for 
ttgiln8?a*flrni. signature in the following manner, 

** B and Co., by A. B., a partner in the said firm.” 

(2) Any petition or notice of which personal service is necessary shall be deemed 
to be duly served on all members of the firm, if it is served at the place of business of the 
firm in India upon any one of the partners or upon any person having at the time of 
service the control or management of the partnership business there. 

(3) When the firm of debtors files an insolvency petition, the same shall contain the 
names in full of the individual partners, and, unless it is signed by all of them, it shall be 
accompanied by the affidavit of the partner signing it that all the partners concur in 
the filing of the same. 

(4) When a creditor files an insolvency petition against a firm, the same shall state 
the names of the individual partners so far as the same are known to the petitioner, and 
the debtors shall together with their schedule of affairs file an affidavit setting out the 
names in full of the individual partners. 

(5) An order of adjudication shall be made against the partners individually. 

(6) The debtors shall submit a schedule of their partnership affairs and each debtor 
shall submit a schedule of ‘his separate affairs. 
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No. 5730. — By virtue of the provisions of section 79 of the Provincial Insolvenoy BomlMiy. 
Act (V of 1020), and of all other powers thereunto enabling, the High Court of Judicature 
at Bombay, has with the previous sanction of His Excellency the Governor in CounoiL 
and in supercession of the Bombay Provincial Insolvency Rules, 1900, made the following 
rules for^carrying into effect the provisions of the said Act : — 

L — The rules may be called “The Bombay Provincial Insolvency Rules, 1924,” 
and shall apply to all proceedings under the Provincial Insolvenoy Act, 1920, in any 
Court subordinate to the High Court of Judicature at Bombay. They shall come into 
force on the 1st day of December, 1924, and shall apply to all proceedings thereafter 
instituted and, as far as may be, to all proceedings then pending. 

II. — The forms mentioned in these rules are the forms in the Appendix hereto and 
shall be used with such variations as circumstances may require. 

III. — (1) In these rules unless there is anything repugnant in the subject or 

context. — “ the Act ” means the Provincial Insolvency Act, V of 1920 ; 

“ the Court ” includes a receiver when exercising the powers of the (^)urt in 
accordance with section 80 of the Act ; 

“ receiver ” means a receiver appointed by the Court under section 59 (1) of the 
Act, and (except where the context otherwise reiiuires) includes an Official 
Receiver ; 

“ inierim receiver “ means receiver appointed by the ( 'ourt under section 20 of 
the Act ; 

“ proved debt “ means the claim of a creditor so far as it has been admitted by 
the Court. 

(2) Save as othorw'ise provided, all words and expressions used in these rules shall 
have the same meaning as those assigned to them in the Act. 

Patitioiit. 

IV^ — (1) Every insolvency |)etition shall be entered in the Register of Insolvenoy 
Petitions to bo maintained in Form No. 7 in all (courts exercising insolvency jurisdiction 
and shall bo given a serial number in their register and all subsequent i)roceodingH in 
the same matter shall bear the .same number. 

(2) Every petition, application, affidavit or order in any proceeding under the Act 
or under these rules shall be headed by a cause-title in Form No. I. 

V. — (1) When an insolvency petition presented by a creditor is admitted, the 
creditor shall, within seven days thereafter, furnish a coi)y of the iietition for service 
on the debtor or, if there are more debtors than one, as many copies as there are debtom 
and the chief ministerial officer of the Court shall sign the copy or copies if on e-xamina- 
tion he finds them to be correct. 

(2) The copy shall bo served together with the notice of the order fixing the date 
for hearing the petition on the debtor or upon the person upon whom the Court orders 
notice to be served. Such notice may, in the discretion of the (Jourt, require the debtor 
to file a schedule containing all the particulars mentioned in section 13 (d) and (e) within 
such time not being loss than ten days from date of service of notice as the Court shall 
determine. 

VI. — ^A debtor's petition shall be in Form No. 2 and a creditor's petition shall be 
in Form No. 3. 
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Bombay. ^ debtor against whom an insolvency petition has been admitted dies 

before the hearing of the petition, the Court may order that the notice of the order fixing 
the date for hearing the petition shall be served on his legal representative or on such 
other persQn as the Court may think fit in a manner provided for the service of summons. 

Proof of Debts. 

• 

VIII. (1) Unless otherwise ordered, all claims shall be proved by affidavit in Form 
No, 7 in the manner provided in section 49 of the Act, provided that before admitting 
any claim the Court may call for further evidence. 

(2) The affidavit may be made by the creditor or by some person authorised by 
him, provided that if the deponent is not the creditor, the affidavit shall state the depo- 
nent's authority and means of knowledge. 

(3) As soon as may be after proof of any debt is tendered, the Court shall, by order 
in writing, admit tho creditor’s claim in whole or in part or reject it, provided that when 
a claim is rejected in whole or in part the order shall state briefly the reasons for the 
rejection. 

(4) A copy of every order rejecting a claim, or admitting it in part only, shall be 
sent by the Court by registei'cd post to the person making the claim within seven days 
from the date of tho order. 

IX. — In any case in whicli it shall appear from the debtor’s statement that there are 
numerous claims for wages by workmen and others employed by the debtor, it shall be 
sufficient if one proof for all such claims is made either by the debtor, or by some other 
jjerson on behalf of all such creditors. 8uch proof should be in Form No. 8, 

Schedule of Creditors* 

X. — ^As soon as the schedule of creditors lias been framed, a copy thereof shall, if 
a receiver has been appointed, bo supplied to him, and all subsequent entries and altera- 
tions made therein shall be communicated to the receiver, except in cases where the Official 
Receiver himself frames such schedule under section 80. 

Scheme. 

XI. — (1) If a debtor submits a proposal under section 38 (1) of the Act, tho Court 
shall fix a date for the cbnsideration of tho proposal, and notice thereof together with 
a copy of the terras of the proposal shall be sent to every creditor who has proved. 

(2) At the meeting for the considerations of tho proposal the debtor shall be entitled 
to address the Court in person or by pleader in support of the proposal, and every creditor 
who has proved shall be entitled in person or by pleader to question the debtor and to 
address tho Court. 


Receivers. 

e 

XII. — (1) Every receiver or initrini receiver other than the Official Receiver shall 
bo required to give such security as the Court thinks tit ; provided that a Nazir, or Deputy 
Nazir, or other Government Officer who is appointed a receiver or interim Receiver ex- 
officio, and who has already under the Public Accountant’s Default Act XII of 1850, or 
otherwise, given security, that is still valid, for the due account of all monies wfiich shall 
come into his possession- or control by reason of his office shall not be required to give 
such security unless, owing to the extent of tho assets likely to be realised, or for other 
special reasons, the Court thinks it desirable to do so. 
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(2) The Court shall not require an Official Receiver to give security in each case in BomlNiy* 

which he acts under section 67 (2); but he shall, previous to his admission, or within such 

further time as the Court may allow, give general security by entering into a r^ognizance 
with one more sufficient sureties in Form 16 or by deposing Government Securities/ 
in such time as the High Court may fix in this behalf. 

(3) Where a petition is referred to an Official Receiver for disposal in exorcise of 
his powem under section 80, the Court ordinarily shall, when the debtor is the petitioner 
and may, when a creditor is the petitioner, at the same time appoint him an interim 
receiver under section 20, and confer on him all the powers conferable on a receiver 
under Order XL, rule (1) (d), of the Civil Procedure Code. Such Official Receiver, upon 
making an order of adjudication, shall at once apply to the Court for an order appointing 
him Receiver for the property of the insolvent under sections 56 and 57. Tho Official 
Receiver should at the same time submit a draft order in Form No. 6, with tho necessary 
modifications, for signature and sealing. 

XIII. — (1) The Court may remove or discharge any receiver other than an Official 
Receiver, and any receiver or interim receiver so removed or discharged, or any Official 
Receiver suspended or dismissed by the Local Government, shall unless the Court other- 
wise orders, deliver up any assets of the debtor in his hands and books, accounts or other 
documents relating to the debtor’s property which are in his possession or under hia 
control to such person as the Court may direct. 

(2) If an order of adjudication is annulled, tho receiver (if any) shall, unless the 
Court otherwise orders, deliver up any assets of the debtor in his hands and any books, 
accounts or other documents relating to tho debtor's property which art^ in his possession 
or under his control to tho debtor or to such other x)erson as the Court may direct. 

XIV. — Every receiver or interim receiver shall bo deemed for the purpose of the 
Act and of these rules to be an officer of the Court. 

XV. — (1) Every application to the Court made by a receiver or an interim rec^eiver 
shall be in writing. 

(2) The Court may order that notice of any ap{)lication by tlie receiver and of tho- 
date fixed for tho hearing of the application shall be sent by registered post to all creditors 
who have proved. 

XVI. — (1) The remuneration of receivers other than Official Receivers shall be in 
such proportion to the amount of the dividends distributed as tho Court may direct, 
provided that it does not exceed five per centum of the amount of tlie dividends. 

(2) When a Receiver realizes the security of a secured creditor tho Court may direct 
additional remuneration to bo paid to him with reference to the amount of work which 
he has done and the benefit resulting to the creditors. 

(3) If a receiver other than the Official Receiver has been appointed in an insol- 
vency in which the Court makes an order approving a proposal under section 39 of the 
Act, the remuneration ^ bo paid to the Receiver shall be fixed by the Court, and the 
order approving the proposal shall make provision for the payment of the remuneration 
and shall bo subject to the payment thereof. 

XVII. ^The Receiver in making his rexjort shall state whether in his opinion any 
of the facts mentioned in section 42, sub-clause (1), of the Act exist, and if the debtor 
makes a proposal under section 38 (1) of tho Act, the Receiver shall state in his report 
whether in his opinion the proposal is roasonable and is likely to benefit the general body 
of the creditors and shall state the reasons for his opinion. 
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BoDilMiy* XVIII. — ^If the Court directs, the debtor shall furnish the Receiver or, if a Receiver 

has not been appointed, the Court, with a trading account, and an account showing all 
moneys and securities paid, disposed of or encumbered, or recovered by or from the 
debtor or on his account and his income and the source thereof for such period as the 
Receiver or, if a Receiver has not been appointed, the Court may direct: provided that 
the Receiver shall not, without the previous sanction of the Court direct the debtor to 
fumishaccountsfor more than two years before the date of the presentation of the 
in solvency petition. 

XIX. — (1) The Receiver shall keep a cash book and such books and other papers as 
are necessary to give a correct view of his administration of the estate, and shall submit 
his accounts at such times and in such forms as the Court may direct. Such accounts 
shall be audited by such person or persons as the Court may direct. The costs of the 
audit shall be fixed by the Court and shall be paid out of the estate. 

(2) Any creditor who has proved his debt, or the debtor, shall be entitled to obtain 
a copy of the Receiver's accounts (or any part thereof) relating to the estate on payment 
of the legal fees therefor. 

XX. — ^The Receiver shall deposit all valuable securities for sale custody with tho 
Nazir or, if so ordered by the Court in the Imperial Bank of India, and whenever a sum 
exceeding Rs. 500 shall stand to the credit of any one estate, the Receiver shall give 
notice thereof to the Court, and, unless it shall appear that a dividend is about to be 
immediately declared, he shall obtain the Court's order to invest the same in a Promis- 
Bory Note of the Government of India or in Post Office Cash Certificates. 

Dividends. 

XXL — No dividend shall be distributed by a Receiver without the previous sanc- 
tion of tho Court. 

XXII. — The amount of the dividend may, at the request and risk of the creditor, be 
transmitted to him by post. 

Discharge. 

XXIII. — (1) An application for discharge shall not ordinarily be heard until after 
the schedule of creditors has been framed and the Rec eiver has submitted his report. 
The Receiver, if he is in a position to make it and has already done so, shall file his report 
in Court not less tha^i fourteen days before the date fixed for the hearing of the 
application. 

(2) Every creditor who has proved shall be entitled in person or by Pleader to appear 
at the hearing and oppose tho discharge : provided that he has served upon the insolvent 
and upon tho Receiver (if any) not less than 7 days before the date fixed for the hearing 
a notice stating the ground of his opposition to the discharge. 

(3) A creditor who has not served the prescribed notices shall not, unless the Court 
otherwise directs, be permitted to oppose the discharge of the debtor ; and a creditor 
who has served the prescribed notices, shall not be permitted, untess the ('ourt otherwise 
directs, to oppose tho discharge on any ground not specified in the notice. 

(4) At the hearing of tho application the Court may hear any evidence w'hich may 
be tendered by a creditor who has served the prescribed notices, or, by the Receiver, 
and also any evidence which may be tendered on behalf of the debtor and shall examine 
the debtor, if necessary, for the purpose of explaining any evidence tendered and may 
hear the Receiver, the debtor, in person or by Pleader, and any creditor, in person 
or by Pleader, who has served the prescribed notice. 
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(5) Any case in which the debtor fails to apply for his discharge within the period BoiIllNiy. 
allowed by the Court under section 27 shall be brought up for orders under section 43, 

If the Court has omitted to specify a period under section 27 (1) and the debtor has not 
already applied for discharge, the Court upon receipt of the Receiver’s report shall fix a 
period within which the debtor shall apply for an order of discharge. Notice of such 
period shall be given to the Iteceiver and the debtor, and if on its expiry, the debtor 
has^ot applied accordingly, the case shall be brought up for orders under section 43. 

NoticM, 

XXIV. — (1) The notices to be given under sections 30 and 37 (2) of the Art shall 
be published in the Bombay Government Gazette, in English, and, if the Court so directs 
in any suitable English or Vernacular new'spaper and copies of the notices in English and 
in the language of the Court shall be affixed to the notice-board of the Court. 

(2) The notice to be given under sections 19 (2 ), 38 ( 1 ) and 41 ( 1 ) of the Act shall be 
published in any suitable English or Vernacular newspaper, and if the Court so directs, 
in the Bombay Government Gazette, and copies of the notices in English and in the 
language of the Court shall be affixed to the notice-board of the Court. 

(3) Notice of the date fixed for the hearing of an insolvency petition under section 
19 (1) of the Act shall be sent by the Ccnirt by registered post, if the petition is by the 
debtor, to all creditors mentioned in the petition, and if the iietition is by a creditor, to 
the debtor, not less than 14 days before the said date. 

(4) Notice of the date fixed for the consideration of a proposal under section 38 
( I ) of the Act shall bo sent by the Court by registered post to all creditors w'ho have 
tendered proof of their debts not less than 14 days before the said date. 

(5) Notice of the date fixed for the hearing of an application for discharge under 
section 41(1) of the Act shall be despatched by the Court by registered post to all persons 
whose names have been entered in the Schedule of creditors not loss than 14 days before 
the said date. 

(9) The notice to bo given under section 04 of the Act shall be sent by the Receiver 
by registered post to all persons whose claims to be creditors have been notified but not 
proved not less than one calendar month before the limit of time fixed for proving 
claims. 

(7) The notice to be given under section .33 (3) of the Act shall be served only on 
the debtor and on the creditors whoso names appear in the Schedule of (Toditors and 
may, if the Court so directs, be served on any or all such creditors by registered post. 

(8) The Court may instead of or in addition to forwarding a noti<;e by registered 
post under the foregoing rules cause it to be served in the manner prescribed for the 
service of summons. 

(9) In addition to the prescribed methods of publication any notice may be pub- 
lished otherwise in such manner as the (>)urt may direcit, for instance, by affixing copies 
in the Court hoiAe or by beat of drum in the village in w'hich the debtor resides. 

(10) It shall not be necessary to give notice of the date to which the bearing of a 
petition or of an application for discharge or the consideration of a proposal is 
adjourned. 

Summary Administratioii. 

XXV. When an estate is ordered to be administered in a summary manner 
under section 74 of the Act, the provisions of the Act and rules shall, subject to and 
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Bombay* special direction of the Court and in addition to the modfiications contai^pd in section 
74, be modified as follows, namely : 

(») There shall be no advertisement of any proceedings in a local paper. 

{it) ThjEi petition and all subsequent proceedings shall be endorsed “ Summary 
Case.” 

{Hi) The notice of the hearing of the petition to the creditors shall be in Form 
No. 16. * 

(ir) The Court shall examine the debtor as to his affairs but shall not be bound 
to call a meeting of creditors, but the creditors shall be entitled to be heard 
and to : cross-examine the debor. 

{v) The appointment of a Receiver will generally not be necessary, and the Court 
may act under section 58 of the Act in order to reduce the cost of the pro> 
ceedings. 


Sale of immovaUe property of debtor. 

XXVI. — If no Receiver is appointed and the Court, in exercise of its powers under 
section 58 of the Act, sells any immovable property of the debtor, the deed of sale of the 
said property shall be prepared by the purchaser at his own cost and shall (subjeot to 
any modifications the Court thinks necessary) be signed by the Presiding Officer of the 
Court. 

Costs. 

XXVII. — (1) All proceedings under the Act down to and including the making of 
an order of adjudication shall be at the cost of the party prosecuting them ; but when an 
order of adjudication has been made, the costs of the petitioning creditors shall be taxed 
and be payable out of the estate. 

(2) Before making an order in an insolvency petition presented by a debtor, the 
Court may require the debtor to deposit in Court a sum sufficient to cover the costs of 
sending the prescribed notices of the hearing of petition. 

(3) No costs incurred by a debtor of, or incidental to, an applicatioti to approve a 
composition or schemes shall be allowed out of the estate, if the Court refuses to approve 
the composition or scheme. 

(4) Whenever a creditor presents an insolvency petition he shall deposit in Court 
the sum of Rs. 150 to cover expenses. Such deposits shall be paid out of the first uvailabe 
assets realised. 

Procedure where the Debtor is a Firm. 

XXVIII. — (1) Where any notice, declaration, petition or other document requiring 
attestation is signed by a firm of creditors or debtors in the firm name, the partner 
signing for the firm shall also add his own signature, e.(/., ” Brown & Co., by James 
Green, a partner in the said firm.” 

(2) Any notice or petition for which personal service is necessary# shall be deemed 
to be duly served on all the members of a firm if it is served at the principal place of 
business of the firm within the jurisdiction of the Court, on any one of the partners, or 
upon any person having at the time of service the control or management of the pajjtner- 
ship business there. 

(3) The provisions of the last preceding rule shall, so far as the nature of the case will 
admit, apply in the case of any person carrying on business within the jurisdiction in a 
name or style other than his own. 
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(4) Where a firm of debtors file an insolvency petition the same shall contain the Bombay* 
names in full of the individual partners, and if such petition is signed in the firm name the 

petition shall be accompanied by an affidavit made by the partner who signs the petition 
showing that all the partners concur in the filing of the same. 

(5) An adjudication order made against a firm shall operate as if it were an adjudi- 
cation Older made against each of the persons who at the date of the order is a partner 
in that firm. 

(6) In cases of partnership the debtors shall submit a schedule of their partnership 
affairs, and each debtor shall submit a schedule of h» separate affairs. 

(7) The joint creditors, and each set of separate creditors, may severally accept 
compositions or schemes of arrangement. So far as circumstances will allow, a 
proposal accepted by joint creditors may be approved in the proscribed manner, not- 
withstanding that the proposals or proposal of some or one of the debtors made to their 
or his separate creditors may not be accepted. 

(8) Where proposals for comjiositipns or schemes are made by a firm, and by the 
partners therein individually, the proposals made to the Joint Cn^ditors shall bo considered 
and voted upon by them apart from every set of separate creditors ; and the proposal 
made to each set of creditors shall bo considered and voted upon by such separate set of 
creditors apart from all other creditors. Such ijroposal may vary in character and amount. 

Where a composition or scheme is approved, the adjudication order shall be annulled 
only so far as it relates to the estate, the creditors of which have confirmed the composi- 
tion or scheme. 

(9) If any two or more of the members of a partnership constitute a separate and 
independent firm, the creditors of such last-mentioned firm shall be deemed to bo a 
separate set of creditors and to be on the same footing as the separate creditors of any 
individual member of the firm. And when any surplus shall arise upon the adminis- 
tration of the assets of such separate or indc[»cndcnt firm, the same shall bo carried over 
to the separate estates of the jiartners in such separate and independent firm according 
to their respective rights therein. 

Inspection of Proceedings. 

XXIX. — All insolvency proceedings may bo inspected at such times and subject to 
such restrictions as the Court may prescribe by the Uoceiver, the debtor, any creditor 
who has proved or any legal representative on their behalf. 

Pleaders’ Fees. 

XXX. — The fees allowed to Pleaders as costs in any proceedings under the Act shall 
be such as are allowed under the rules of the Court for a miscellaneous j^rocceding. 
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Bcmbay. APPENDIX. 

Form No. 1. 

General Title. 

In the Court of 

. Insolvency Petition No. of 19 

In the matter of • 

Exparte (here insert “ the debtor ” or ** A.B. a creditor ” or “ the Official Receiver ’ 
or “ the Receiver *’). 


Form No. 2. 

Debtor’s Petition. 

(Title.) 

I («) ordinarily residing at, (or "‘carrying on 

business at,” or “ personally working for gain at ” or “ in custody 
at ” ) in consequence of the order of (b) 

JrL\rrd"rrr,.r.! being “naWe to pay my deb^ hereby 

of debtor. petition that I may be adjudged an insolvent. The total amount 

(b) Stsite mime of of all pecuniary claims against me is Rs. (c) 

of detail in Schedule A annexe(l 

wiilch the order of detcii- hereunto, which contains the names and residences of all my 

by which an order of creditors so far as they are known to, or can be ascertained by 

nttachmenr haj been ^lo. The amount and particulars of all my property and debts 

made aRalnst debtor’s 5. 

property. due to me are set out in Schedule B annexed hereunto together 

(f) State whether with specification of all my property, not consisting of money, 
debts ar^sci-iired?* which such property is to be found, 

and I hereby declare that I am willing to place all such property 
at the disposal of the Court save in so far as it includes such particulars (not being my 
books of account) as are exempted by law from attachment and sale in execution of a 
decree. 

(d) I filed a petition to bo adjudged an insolvent in the Court of 

on or about 

and on such petition was adjudged an insolvent in respect of 
(eo Strike out tho debts totalling approximately Rs. 
whole of tills clause if against which assets wore realized to the extent cf 
the debtor has not lllcd approximately Rs. 
a previous i»etltloii to bo ^ dividend (or “ dividends ”) of 

adjudRcd an Insolvent, .a* »»v j i i t a. j 

and Bubstltiito a state- m the rupee was (or were ) declared. I was granted an 

ment to that eifect.. absolute order of discharge (or ” I was refused an absolute order 

of discharge and my discharge was suspended for 
” and/or ” I was granted an order of discharge subject to the following conditions 

”) on or about 

This adjudication has been annulled on the following grounds 
(or “ has not been annulled ”) (or for the above form “ and ^n such 

petition ” substitute) “ and such 

{letition was dismissed for the following reasohs : — 

' (Signature,) 

(Verification clause as in plaints.) 


(cf) Strlki* out tho 
whole of this clause ■ if 
the debtor Ims not filed 
a previous i»etltloii to be 
adJwlRcd nn Inoolvent, 
and BubBtltiito n Htnte- 
ment to that elTeirt.. 
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Fonn No. 3. Bombay.. 

Cre^or*t Petition. 

(Title.) 

I» C.D., of (o^ We, C.D., of 

a E.F., of ) hereby i)etition the Court that A.B. (a) 

ordinaril}' residing at 

(a) •Insert name, (or “ carrying on business at ” 

address and description, “ personally working for gain at 

. ”,) may be adjudged an insolvent and say : — 

1. That the said A.B. is justly and truly indebted tf) me (or us in the aggregate) 

in the sum of Rs. (set out amount of debt or debts, and the considera- 

tion.) 

2. That I (or we) do not, nor does any person on my (or our) behalf hold any 
security on the said debtor's estate, or any part thereof, for the payment of the said 
sum. 

Or, 

That I hold security for the payment of (or part of) the said sum (but that I will 
give up such security for the benefit of the creditors of the said A.B. in the event of hi» 
being adjudged insolvent) (or, and I estimate the value of such security at the sum of 
Rs. ). 

Or, 

That I, C.D., one of your petitioners, hold security for the ])ayment of, etc. 

That I, E.F., another of your petitioners, hold security for the payment of, etc. 

3. That the said A.B. within 3 months before the date of the presentation of this, 
petition has committed the following act (or acts) of insolvency, namely, 

(here set out the nature and date or dates of the act or acts of insolvency relied on). 

{Signaiure,} 

(Verification clause as in plaints). 

Fonn No. 4. 

Notice to creditors of the date of hearing of an insolvency petition— section 19. 

(Title). 

Whereas A.B. has applied to this Court, by a petition, dated of 

19 to be declared an insolvent under the Provincial Insolvency Act (V of 1020)^ 

and your name ap2)ears in the list of creditors filed by the aforesaid debtor, tliis is to give 
you notice that the Court has fixed the day of 19 for the 

hearing of the aforesaid petition and the examination of the debtor. If you desire to* 
be represented in the matter you should attend in person or by a duly instructed pleader. 

The particulars of the debt alleged in the petition to be duo to you, are as follows 

Dated this day of 19 • 

Judge^ 

^ FormNo.S. 

Order of Adjudication— section 27. 

(Title.) 

Figrsuant to a petition dated (here insert name, description and) 

address of debtor) and on reading and hearing 

it is ordered that the debtor be and the said debtor is hereby adjudged insolvent. 

Dated this day of 19 . 


Judge, 
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Ordtr ^omtiaf a Rocoivor— toctioB 56. 

(Title.) 

' Whereas A.B. was adjudicated an insolvent by order of this Court, 

dated , and it appears to the Court that the appoint- 

ment of a receiver for the property of the insolvent is necessary : 

It is ordered that a receiving order be made against the insolvent and a receiving 
order is hereby made against the insolvent and R. S. of (or 

the Official Receiver) is hereby constituted receiver of the property of the said insolvent. 

And it is further ordered that the said receiver (not being the Official Receiver) do 
give security to the extent of . and that his 

Oove.i:Senr‘%m,«5 remuneration be fixed at • 

who liHH Kiven security 

tiiat is still valid of the 

kind mentioneil in the 

Iiroviso to lliile XII (1), 

strike out tl4'« parugraiih 

unless the Court siieci- 

«lly directs him to give 

«ucl) security. 

Dated this day of 19 . 

•Judge. 

Form No. 7. 

Proof of debts. 

General Form — Section 49. 

(Title). 

In the matter of 

(cf) Here insert No. (a) of 19 . 

number given in the 
notice. ^ 

(b) Address in full. I, of (6) make oath 

and say (or solemnly and sincerely, affirm and declare ; — 

That the said , at the date of the petition, viz., the 

(Jay of 19 , and still justly and truly indebted to me 

in the sum of R.s. as. p. , for (c) as shown by the account 

endora^ hereon (or the following account), viz : — 

(a) State considera- 
tlon and specify tlio 
vouchers (If any) in 
siipiKirt of tlic claim. 

For which sum or any part thereof I say that I have not, nor hath any person by 
{d) order to my knowledge or belief for (d) use had or received any manner of satisfaction 
or security whatsoever save and except the following (e ) ; 

(d) Here Insert 
words “ my '* or *' our ** 
or ** their " or “his *’ as 
the case may be. 

(«) Here details of 
securities bills or the 
like. 

{ Sworn at 
this day 

before me. 

Judge or Official Receiver. 


Deponent’s 

Signature. 


(Signed) X. Y. 

Designation. 
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(Title). 

I (a) of {b) make oath and say, (or solemly and sincoroly affirm and declare: — 
. That {e) at the date of adjudication, viz. 


(a) Fill In full name, 
address and occupation 
of deponent. 

(b) The abovenamed 
debtor or the foreman of 
the abovenamed debtor 
or on behalf of the work- 
men and others employ- 
ed by the abovenamed 
debtor. 

(e) “I" or "the said" 

(d) "My employ ’* 
"or the employ of the 
abovenamed debtor." 

(6) "Me" or "the 
abovenamed debtor." 

security whatsoever. 


the day of 19 , and 

still justly and indebted to the several 

jiersons whose names, addresses and descTiptions appear in the 
schedule endorsed hereon in sums severally set against their 
names in the sixth column of such schedule for wages duo to them 
respectively as workmen or others in (d) in respect of services 
rendered by them respectively to (c) during such periods Iwforo 
the date of the receiving order os are set out against their res- 
pective names in the fifth column of such schedule, for which' 
said sums, or any part thereof, I say that they have not, not hath 
any of them had or received, any manner of satisfaction or 


•) 

Sworn at [ 

Deponent’s 

Admitted to vote for Hs. v 

tliis day < 

J 

before me. 1 

^ Signature. 

Judge or Official Receiver. 


(Signed) X. Y. 

Designation. 


Form No. 9. 


Notice to creditors of the date of consideration of a composition or scheme 
of arrangement— section 38. 

(Title). 

Take notice that the Court has fixed the day of 19 

or the consideration of a composition (or scheme of arrangement) submitted by A. B., 
the debtor in the above insolvency petition. No creditor who has not proved his debt 
before the aforc.said date will be permitted to vote on the consideration of the above 
mattej. If you desire to be represented at the abovementioned hearing you should be 
present in person or by a duly instructed pleader with your proofs. 

Dated this day of 19 . 


Judge. 
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Fom imddr MctioB 38 (2). 

liMt of creditors for use at .Meeting held for consideration of composition of scheme. 

(Title). . 

Meeting held at this day of 19 . 


No. 

Names of all creditors 
whose proofs have 
been admitted. 

Here state as to each 
creditor whether he 
voted, and. if so. 
whether personally 
or by pleader. 

Amount of 
Assets. 

1 

Amount of 
admitted 
proof. 












Total . . 




J 




Required number of Majority 

Required value Rs, 


Form No. 11. 

Form of Notice under section 64. Notice to person deiming to be creditors 
of intention to declare final Dividend. 

(Title). 

Take notice that a linal dividend is intended to be declared in the above matter, 
and that if you do not establish your claim to the satisfaction of the Court on or before 
the day of 19 or such later day as the Court may fix. 

your claim will be expunge^; and I shall proceed to make a final dividend without regard 
to such claim. 

Dated this day of 19 . 

G. H. Receiver. 

(Address). 

To X Y. 


Form No. 12. , 

Order annulling Adjudication under section 37. 

(Title). 

On the application of R. S., of p and on Reading 

and having it is ordered that the order of adjudication 

dated against A. B.. of be 

and the same is hereby annulled. 

Dated this day of 19 . 


Judge. 
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Form No. 13. Bombay* 

Notice to Creditor! of Applicetioii for Diediarfe— section 41 (1). 


(Title). 

Take notice that the abovenamed insolvent has applied to the Court for his discharge 
and that the Court has fixed the day of 19 

at o'clock for hearing the application. 

Dated this day of 19 . 


Judge. 

Nok , — On the back of this notice the provisions of section 42 (1), Act V of 1920, 
should be printed. 


Form No. 14. 

Order of Discharge subject to conditions as to earnings, after**acquired 
property and income. 

Section 41 (2) (o), (6) or (c). 

(Title). 

On the application of , adjudged insolvent . 

on the day of 19 , and upon taking into considera- 

tion the report of the Official Receiver (or receiver) as to the insolvent's conduitt and 
affairs and hearing A. B. and C. D. creditors : 
it is ordered that the Insolvent — 


(а) be discharged forthwith ; or 

(б) be discharged on the , or 

(c) be discharged subject to the following conditions as to his future earnings 
after-acquired property and income : — 

After setting aside out of the insolvent’s earnings, after-acquired property, and 
income, the yearly sum of RS| for the support of himself and his 

family, the insolvent shall pay the surplus, if any (or such portion of such surplus as the 
Court may determine), of such earning, after-acquired property, and income to the 
Court or Official Receiver (or receiver) for distribution among the creditors in the insol- 
vency. An account shall, on the 1st day of January in every year or within 14 days 
thereafter, be filed in these proceedings, by the insolvent setting forth a statement of his 
receipts from earnings, aftcr-acquired property, and income during the year immediately 
preceding the said date, and the surplus payable under this order shall be paid by the 
insolvent into Court or to the Official Receiver (or receiver) within 14 days of the 
filing of the said account. 


Dated this day of 19 


Judge. 


Form No. 15. 

Summary Administration— section 74. 

(Title). 

Notice to Creditors. 

Ta^e notice that on the day of 19 , the abovenamed debtor 

presented a petition to this Court praying to be adjudicated an insolvent and that on 
the day of 19 , the Court being satisfied that the property 

of the debtor is not likely to exceed Rs. 500, directed that the debtor's estate bo adminis- 
tered in a summary manner and appointed the day of 19 , for 

the further hearing of the said petition and the examination of the said debtor, 
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Bombay* notice that the Court may, on the aforesaid date then ard there, proceed 

to adjudication and distribution of the assets of the aforesaid debtor. It will be open to 
you to appear and give evidence on the date. Proof of any claim you desire to make 
must be lodged in Court on or before that date. 

Given under my hand and the seal of the Court this day of 

19 . ^ 

Judge. 


Fonn No. 16. 

Recognizance of the Official Receiver and suretiee. 

(Rule XIV). 

The Judge of the District Court has approved of 

and allowed this recognizance. 

R. P. H. of, etc., W. B. of, etc., and T. P. of, etc., in the District Court of 
personally appearing, do acknowledge themselves, and each of them doth acknowledge 
himself to owe the respective sums of money set opposite to their respective names in 
the schedule hereto to be paid to Esquire, Judge of the said 

District Court of his successors in office or assigns : and in default 

of payment of the said respective sums, the said R. P. H., W. B., and T. P. are willing 
and do agree each for himself, his heirs, executors and administrators, by these presents; 
that the said sums shall be levied, recovered and received of and from them, and every 
one of them, and of and from all and singular the manors, messuages, lands, 
tenements and hereditaments, goods and chattels of them and every one of them 
wheresoever the same shall be found. Witness the day of 
19 . Whereas the Government of Bombay have by an order No. 

dated the day of 19 , appointed the said R. H. H. 

Official Receiver under section 57 of the Provincial Insolvency Act (V of 1920) and he 
has thereby become liable to give security to he approved of by the said District Court. 
And whereas the said Judge has approved of the said W. B. and T. P. to be sureties 
for the said R. P.H., in the amounts set opposite to their respective names in the schedule 
hereto and has also approved of the above written recognizance, with the urulerwritten 
condition as a pro^jer security to be entered into by the said R* P. H., and T. P., and in 

testimony of such approbation Esquire, the judge 

of the said Court hath sigiW his name in the margin hereof. Now the condition of the 
abovewritten recognizance is such that if the said R. P. H., his executors or administra- 
tors or any of them do and shall duly account for what the said R. P. H. shall receive or 
get under his control, or become liable to pay, as Official Receiver at such periods and in 
such manner as the said Courts shall appoint, and pay the same as the said (^ourt direct, 
then the above recognizance to be void, otherwise to remain in full force and virtue. 


The schedule above referred to. 

I 

R. p. H thousand rupees. 

W. B thousand rupees. 

T. p. .. thousand rupees. 

Taken and acknowledged by the abovenamed R. P. H., etc., etc* 



Form No. 17. 

Register of Insolvency Petition. 
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Alhhabad. ALLAHABAD. 

The following amendments are made in the General Rules (Civil) of 1911, with the 
previous approval of Government as required by section 79 of the Provincial Insolvency 
Act V of 1920:— 

For the rules in Chapter XIX substitute, the following rules : — * 

1. These rules may be cited as “ The Agra Provincial Insolvency Rules.” The 
forms Nos. 138 to 162 (shown in Volume II, Appendices) with such variations aa 
circumstances may require shall be used for the matters to which they severally relate. 

2. Every insolvency petition shall bo entered in the Register of Insolvency Peti- 
tions (Form No. 80) to be maintained in all courts exercising insolvency jurisdiction and 
shall be given a serial number in that register and all subsequent proceedings in the same 
matter shall bear the same number. 

3. All insolvency proceedings may be inspected by the Receiver, the debtor, and 
any creditor who has tendered proof of his debts, or any legal representative on their 
behalf at such times and subject to the same rules as other Court records. 

Nodees. 

4. Whenever publication of any notice or other matter is required by the Act to- 
be made in an official gazette, or is required by the rules framed under the Act to bo 
made in a local newspaper, a memorandum referring to and giving the date of such 
advertisement shall be filed with the record and noted in the order sheet. 

6. Notice of an order fixing the date of the hearing of a petition under section 19 
(2) shall, in addition to the publication thereof in the local official gazette as required 
by the Act, be also advertised in such newspaper or newspapers as the Court may direct. 

A copy of the notice shall also be forwarded by registered letter to each creditor 
of the address given in the petition. The same procedure shall bo followed in respect 
to notices of the date for consideration of a proposal for composition or schemes of 
arrangement under section 38 (1). 

6. Notice of an ordes. of adjudication under section 30 which is required by the 
Act to be published in the "local official gazette shall also be published in such local 
newspaper or newspapers as the Court may think fit. When the debtor is a Govern- 
ment servant, a copy of the order shall be sent to the Head of the Office in which he ia 
employed. 

The same procedure shall be followed in regard to notices or orders annulling an 
adjudication under section 37 (2). 

7. The notice to be given by the Court under section 50 shall be served on the 
creditor or his pleader or shall bo sent through the post by registered letter. 

8. The notice to be issued by the Receiver under section 64 before the declaration 

of a final dividend to the persons whose claims to be creditors have been notified, but 
not proved, shall be sent through the post by registered letter. ' 

0. Notices of the date of hearing of applications for discharge under section 41 (1) 
shall be published in the local official gazette and in such local newspapers as the Judge- 
may direct and copies shall be sent by registered post to all creditors whether they have 
proved or not. 
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10. A certificate of an officer of the Court or of the Official Receiver or an affidavit AUdiaWi 
by a Receiver that any notice referred to in the preceding rules has been duly posted 
^companied by the post office receipt shall be sufficient evidence of such notice having 

been duly sent to the person to whom the same was addressed. 

11. In addition to the prescribed methods of publication any notice may bo pub- 
lished otherwise in such manner as the Court may direct, for instance by affixing copies 
in the court-house or by beat of drum in the village in which the insolvent resides. 

Receivers. 

12. Every appointment of a Receiver shall be by order in writing signed by the 
Court. Copies of this order sealed with the seal of the Court shall be served on the debtor, 
and forwarded to the person appointed. 

13. (a) A Court when fixing the remuneration of a Receiver shall as a rule direct 
it to be in the nature of a commission or percentage of which one part shall bo payable 
on the amount realized, after deducting any sums paid to secured creditors out of the 
proceeds of their securities, and the other part on the amount distributed in dividends* 

(6) When a Receiver realizes the security of a secured creditor the Court may direct 
Additional remuneration to be paid to him with reference to the amount of work done 
by him and the benefit resulting therefrom to the creditors. 

14. The Receiver shall keep a cash book and such books and other papers as to 
give a correct view of his administration of the estate, and shall submit his accounts in 
such forms as the Court may direct. Such accounts shall bo audited by such poraon or 
persons as the Court may direct. The costs of the audit shall be fixed by the Court and 
shall bo paid out of the estate, 

15. The Receiver shall ordinarily deposit the money realized by him in the Govern- 
ment Treasury or whenever for any particular reason any money in any case is ])laced in 
a bank approved by the Court in fixed deposit bearing interest, the amount of interest 
ehall be credited to the estate. 

16. The Receiver shall submit to the Court each quarter not later than the lOtli 
day of the month next succeeding the quarter to which it relates, an acc'ount showing 
all the receipts and disbursements in the cose or cases in which ho is Receiver. 

17. Whenever there are no funds in the estate and the Receiver receives fuianoial 
help from any creditor ho should show in the accounts of the estate the amount so received. 

18. Any creditor who has proved his debt may apply to the Court for a copy of the 
Receiver’s accounts (or any part thereof) relating to the estate, as shown by the cash 
book up-to-date, and shall be entitled to such copy on payment of the charges laid down 
in the rules of this Court regarding the grant of copies. No Court-fee will be required for 
such copies. 

19. In any case in which a meeting of creditors is necessary and in any case in whi(;h 
the debtor proposes a composition or scheme under section 38, the Receiver shall give 
at least 14 days’ notice to the debtor and to every creditor of the time and place appointed 
lor each meeting. Such notices shall bo served by registered post. 

» Proof of debts. 

20. A creditor’s proof may be in form No. 143 in the Appendix with such variation 
as circumstances may require. 

21. In any case in which it shall appear from the debtor’s statement that there are 
numerous claims for wages by workmen and others employed by the debtor, it shall be 
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AlUiabftd* sufficient if one proof for all such claims is made either by the debtor or by some other 
person on behalf of all such creditors. Such proof should be in Form No. 144 in the 
Appendix. 

Proeedure wImh the debtor is a firm. 

22. Where any notice, declaration, petition or other document requiring attesta- 
tion is signed by a firm of creditors or debtors in the firm’s name, the partner signing for 
the firm shall also add his own signature, e.^., Brown & Co., by James Green, a 
partner in the said firm.” 

23. Any notice or petition for which personal service is necessary shall be deemed 
to be duly served on all the members of a firm if it is served at the principal place of 
business of the firm within the jurisdiction of the Court upon partners, or upon any 
person having at the time of service the control or management of the partnership 
business there. 

24. The provisions of the last preceding rule shall, so far as the nature of the case 
will admit, apply in the case of any person carrying on business within the jurisdiction 
of a name or style other than his own. 

25. Where a firm of debtors file an insolvency petition the same shall contain the 
names in full of the individual partners, and if such petition is signed in the firm’s name 
the petition shall bo accompanied by an affidavit made by the partner who signs the 
petition showing that all the partners concur in the filing of the same. 

* 26. An adjudication orrler made against a firm shall operate as if it were an adjudi- 
cation order made against each of the persons who at the date of the order is a i>artner in 
that firm. 

27. In cases of partnership the debtors shall submit a schedule of their partnership 
affairs, and each debtor shall submit a schedule of his separate affairs. 

28. The joint creditors, and each set of separate creditors may severally accept 
compositions or schemes of arrangements. So far as circumstances will allow, a proposal 
accepted by joint creditors may bo approved in the prescribed manner notwithstanding 
that the proposals or proposal of some or one of the debtors made to their or his separate 
creditors may not be accepted. 

29. Where proposals for compositions or serhemes are made by a firm, and by the 
partners therein individually, the proposal made to the joint (iroditors shall be considered 
and voted upon by them apart from every set of separate creditors ; and the proposal 
made to each separate set of creditors shall be considered and voted upon by such separate 
set of creditors apart from all other creditors. Such proposal may vary in character and 
amount. Where a composition or scheme is approved the adjudication order shall be 
annulled only so far as it relates to the estate, the creditors of which have confirmed the 
composition or scheme. 

30. If any two or more of the members of a partnership constitute a separate and 
independent firm, the creditors of such last-mentioned firm shall be deemed to be a 
separate set of creditors, and to be on the same footing as the separate creditors of any 
individual member of the firm. And when any surplus shall arise upon the administra- 
tion of the assets of such separate or independent firm, the same shall be carried over to 
the separate estates of the partners in such separate and independent firm according to 
their respective rights therein. 

Applicationt and noticat. 

31. (a) Every application to the Court either by the Receiver or by any creditor 
or by any person either claiming to be entitled to any alleged assets of the debtor, or 
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complaining of any act of the Receiver, and in particular, and without prejudice to AllahaImJ. 
the generality of this rule, for an order deciding any questions under sections 4, 51, 62* 

53, 54 and 55 or any one of them, shall (unless otherwise provided by these rules, or 
unless the Court shall in any particular case otherwise direct) be made by application in 
writing^and shall be supported by an affidavit by the applicant. 

(b) Every such application shall state in substance the nature of the order or relief 
applied for, the section of the Act under which such application is made the grounds 
upon which such order or relief is claimed, and the sections of any other Act relied 
upon. 

(c) Every such application shall also state whether the applicant desires or 
intends to call witnesses at the hearing in support thereof and shall specify with precise 
identification the documents upon which the applicant intends to rely. 

(d) Where such application is made by an applicant other than the Receiver, a 
copy of such application, and a copy of the affidavit in support thereof shall be served 
upon the Receive^, together with copies of the documents upon which the applicant 
intends to roly as mentioned in sub-section (c) hereof, unless the number or volume of 
such document is exceptionally great in which case notice of the fact shall be given to the 
Receiver, and an opportunity shall bo afforded to the Receiver of examining the originals 
seven clear days at least before the hearing. 

(e) Where such application is made by the Receiver, the aKidavit in support thereof 
shall identify any statement of the debtor made to the Receiver, which is either on the 
file or in the Receiver's possession and on which the Receiver intends to roly. 

(/) Any party to the aiqdication shall bo entitled to inspect the original of any 
document which has been either filed, or mentioned in the affidavit made in support of 
such application, or of which any copy has been exhibited to such affidavit. 

({/) A copy of every application mentioned in sub-section (a) hereof, and of the 
affidavit in support of such application shall be served upon the Receiver whether or 
not any relief or order is expressly claimed against him. 

Sale of immovable property of insolvent. 

32. If no Receiver is appointed and the Court, in exercise? of its jiowcrs under sec- 
tion 58 of the Act, sells any immovable property of the insolvent the deed of sale of the 
said property shall be prepared by the purchaser at his own cost and shall b*? sigruM.! by 
the presiding officer of the Coui’t. The cost of registration [if any] will also bo borne 
by the purchaser. 


Dividends. 

33. The amount of the dividend may at the request and risk of the creditor be 
transmitted to him by post. 

Summary administration. 

34. When an estate is ordered to be administered in a summary manner under 
section 7^ of the Act, the provisions of the Act and Rules shall, subject to any special 
direction of the Court, be modified as follows, namely : — 

(t) There shall be no advertisement of any proceeding in the Official Gazette or 
a local paper. 

(it) The petition and all subsequent proceedings shall be endorsed ** summary 
case.’* 

22 
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The notice of the hearing of the petition to the creditors shall be in Form 
No. 151 in the Appendix. 


{iv) The Court shall examine the debtor as to his affairs but shall not be bound 
to call a meeting of creditors, but the creditors shall be entitled to be heard 
and to cross-examine the debtor. a 


(v) The appointment of a Receiver will often not be necessary and the Court may 
act under section 58 of the Act in order to reduce the cost of the proceedings. 


Costs. 

35. All proceedings under the Act down to and including the making of an order 
of adjudication shall be at the cost of the party prosecuting the same, but when an order 
of adjudication has been made, the costs of the petitioning creditor shall be taxed and be 
payable out of the estate. 

.36. No costs incurred by a debtor of, or incidental to, an application to approve of 
a composition or scheme, shall be allowed out of the estate if the Court refused to approve 
the composition or scheme. 

37. Where an order of adjudication is made on a debtor’s petition, and the Court is 
satisfied that the debtor is iSiable to pay the cost of publication in the local official gazette, 
of the notice required by section 30 of the Act, the Court shall direct that such cost be 
met from the sale proceeds of the property of the insolvent. If the insolvent has no 
property, or if the sale proceeds arc insuflficient, such cost or the irrecoverable balance 
thereof shall be remitted. 


o 
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PROVINCIAL INSOLVENCY ACT. 

The references are to the iMiges. 

Abroad— 

act of insolvency committed, 76, 88. 
departure abroad, when act of insolvency, 89*92. 
property, realisation of, 168. 

property situate abroad does not vest in Receiver, 170. 
transfer to defeat creditors executed, 88. 
transfer for benedt of creditors executed, 76. 

Absenting— 

as an act of insolvency, 91. 

Abase of process- 

annulment of adjudication and, 226. 

refusal to adjudicate on debtor’s petition on ground of, 148. 

Acts Of Insolvency- 

absenting from dwelling-house or place of business, 91. 
agent, by, 100. 

partner as agent, 104. 
committed abroad, 76, 88. 
definition of, 74. 

departure from British India or dwelling-house or place of residence, 89-92. 
absence from dwelling-house or place of business, 91. 
avoiding creditors, 89. 
defeat or delay creditors, intent to, 90. 
departure from British India, 90. 

departure from dwelling-house or place of business, 91. 
dw'elling-house, departure or absence from, 91. 
intent to defeat or delay creditors, 90. 
place of business, departure or absence from, 91 . 
remaining out of British India, 90. 

“ secludes himself,’’ meaning of, 92. 
imprisonment in execution of money decree, 99. 

remaining in prison, 99. 
meaning of, 74. 

notice of suspension of payment, 96-99. 
agent, by, 99, 100. 
defined, 96. 

estop^l of creditor, 99. 
inability to pay, 97. 
notice, what amounts to, 96. 

^ notice of suspension distinguished from mere suspension, 96. 
non-trader, by, 99. 
susxiension of payment, what is, 96. 
temporary suspension, 97. 
test, 97-99. 

petition by debtor for adjudication, presentation of, 95. 
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Acts of Insolvency-— contd* 

principles common to» 106-109. 

act of insolvency as foundation of jurisdiction, 106. 
act of insolvency cannot be purged, 106. 
act of insolvency is personal, 106. 

act of insolvency must be committed in British India, 106. 

act of insolvency must have been committed wit}iin three months « before 
presentation of petition, 107. 
acts of insolvency a creation of statute, 106. 
any creditor can found a petition on any act of insolvency, 109. 
burden of proof, 109. 

transfers which are in themselves acts of insolvency, 107. 
voluntary and involuntary acts of insolvency, 107. 
sale of debtor’s property in execution, 92-95. 
decree must be for payment of money, 94. 
execution, sale must be in, 94. 
partners, where decree against, 95. 

sale of debtor’s property in execution pending adjudication order, 95. 
three months, must be committed within, before presentation of petition, 118. 
transfer for benefit of creditors generally, 75-77. 
creditors privy to transfer, 77, 
executed abroad, 76. 

transfer for benefit of creditors generally, 75. 
when void as against Receiver, 77. 
transfer to defeat or delay creditors, 77-89. 
after-acquired prox>erty, of, 86. 
consideration for, 85. 
executed abroad, 88. 

fraudulent under Statute of Elizabeth, 78. 
fraudulent under Transfer of Property Act, 78. 
fraudulent under Insolvency Act, 79. 
gift, by way of, 88. 
history of, 77. 

mortgage of partnership property, 88. 

mortgage of substantially the whole property for past debts, 80. 
mortgage of substantially the whole property for present consideration, 82. 
mortgage of substantially the whole property for securing existing debt, 83. 
mortgage of substantially the whole property for securing existing debt and 
future advances, 84. 
part onjy of debtor’s property, of, 87. 
sale of substantially the whole property for past debts, 80. 
sale of substantially the whole property for present consideration, 81. 
transfer, meaning of, 88. 

Transfer of Property Act, fraudulent under, 78-80. 
transfer of part only of debtor’s property, 87. (• 

transfer of whole of debtor’s property, what is, 86. 
when void as against Receiver, 89. 

transfers by way of fraudulent preference — See Fraudulent preference. , 

Adjudication — See Annulment of Adjudication, 
abuse of process of Court, and, 148. 
annulment of — See Annulment of Adjudication, 
concurrent orders of, 230. 
contracts prior to, 340. 
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A(ljiidlcatlon--conra. 

oorporations and registered companies, of, 73A 
date from which order takes effect, 126. 
dealings after, 465. 
dealings before, 457. 

dealings between commencement of insolvency and adjudication, 457. 
debtor, meaning of, 62. 
effect of — 

bar of suit and execution proceedings, 170-182. See Leave to sue. Leave to 
execute decree. 

disqualifications of insolvent, 190. 
secured creditors, saving of rights of, 182-185. 
stay of suit and other proceedings, 185-189. 
transactions, effect on, 189, 190. 
vesting of property in Receiver, 170. 
ffrm, of, 70. 
foreigner, of, 70, 118. 
joint debtors, of, 70, 118. 
joint Hindu family, of, 72, 73A. 
jurisdiction to adjudge, 134. 
lunatics, of, 69, 70. 
married women, of, 68. 
minors, of, 66. 
minor partner, of, 67. 
on creditor’s petition — See Petition, 
on debtor’s petition — See Petition, 
order of, on creditor’s petition, 141. 
order of, on debtor’s petition, 148. 
order of, when it takes effect, 126. 
partners, of, 70-72, 113. 
power to adjudicate, 134. 
publication of, 141. 
re-adjudication, 256. 
traders and non-traders, of, 73 A. 
transactions after, 465. 
transactions before, 457. 

transactions between commencement of insolvency and adjudication, 457. 
who' may be adjudicated insolvent, 62. 

After-acQilired property— 

property acquired after bankruptcy but before discharge, 360-367. 
action by insolvent for, 367. 
assignment of, 347. 

creditors svd>8equent to insolvency, rights of, 372. 
future receipts of business, assignment of, 349. 
intervention of official assignee, 360. 
license to seize, 346. 
payments by insolvent, 461. 

protection of persons dealing with insolvent as to, 455 et aeq. ■ 
right of action in respect thereof, 367. 
second bankruptcy, 365. 
suit by insolvent, for, 367. 
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After-acQiilred property— contd. 

rule in Cchen ▼. Miichdlf 361-365. 

agreements in fraud of bankruptcy law, 365. 
second bankruptcy, 365. 
to what property the rule applies, 362. 
title of insolvent to, until intervention by Official Assignee, 360. 
vesting of, in Official Assignee, 360. 
vesting of, in Receiver, 367. 
what is, 360, 363. 

property acquired after discharge, 279. 

accounts, of, where discharge subject to conditions, 279. 
assignment of, 347. 
composition, effect of, on, 390. 
discharge, subject to conditions as to, 272. 
judgment, entering up against insolvent and, 264-265. 
license to seize, 346. 


Agontr— 

act of insolvency by, 100. 

agent for sale and reputed ownership, 401. 

partner as, 104. 

payment to agent by way of fraudulent preference, 450. 

Alimony — 

cannot be proved in insolvency, 285. 

order for payment of, and stay of execution, 188. 

Annulment of Adjudication, 222-240. 

annulment where debtor ought not to have been adjudged insolvent or where debts 
are paid in full, 223-229. 

application for, by whom to be made, 224. 
debts paid in full, meaning of, 224. 
difference bet wen P.-t. I. A. and Prov. L A., 223. 
discretion as to annulment, none where debts paid in full, 226. 
inherent power to annul, 226. 
limitation, none for application for, 229. 
refusal of anni^ent, oases relating to, 228. 
where debtor ought not to have been adjudged insolvent, 224. 
where petition presented without leave, 229. 
annulment where petition presented by debtor without leave of Court, 229. 
annulment in case of concurrent insolvencies, 230. 
concurrent orders of adjudication, 230. 
difference between P.-t. I. A. and Prov. I. A., 230. 
power to annul discretionary, 230. 

annulment on approval of composition or scheme of arrangeme&t, 249. 
costs of Receiver, 256. 
effect on rights of creditors, 253. 

expunging pf debts from schedule, 256. i 

jurisdiction of Insolvency Court after annulment, 250. 

re- vesting of property in insolvent, 256. 

secured creditors rights of, on annulment, 256. 

trustee under composition, right of, to sue, 256. 

vesting of property in person appointed by Court, 256. 
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ADjiulment of Adjadication— contd. 

annulment on failure to apply for discharge, 232. 
application for, 234. 

automatic annulment, none under the Act, 235. 
insolvency proceedings whether terminate on annulment, 236. 

• notice of application for annulment, 234. 
power to annul whether discretionary, 233. 
remedies open to debtor whose adjudication is annulled, 236. 
annulment of insolvency proceedings pending in subordinate Court, 237. 
effect of annulment, 

forfeiture clauses, effect of annulment on, 337. 
re-vesting of property in insolvent, 256. 
suits and other proceedings, effect of annulment on, 239. 
vesting of property in person appointed by Court, 240. 

Appeal — See Appeal from Olrders of Court, Appeal from Orders of Official Receiver^ 
Appeal to Court against Receiver. 

Appeal from Orders of Goart— 

abatement of, 657. 

appeals to Distiict Court and High Court, 541. 
appeals from orders of Court, 540. 
changes in the law as to, 642. 

Court subordinate to a District Court, what is, 542. 
creditor, by, 546. 
debtor, by, 644. 

District Court, appeal from appellate orders of, 542, 561. 

District Court, appeal as of right from original orders of, 663. 

District Court, appeal with leave from original orders of, 654. 
appeal from order of District Court granting review, 566. 
concurrent jurisdiction of High Court to grant leave, 66.6. 
granting of leave discretionary, 666. 
leave when to be obtained, 664. 

District Court, appeals to, 641. 

High Court, appeals to, 541. 
limitation, 668. 

notice of appeal to Receiver, 638. 
orders of Court, appeals from, 640. 
parties to appeal, 667. 

** person aggrieved,'* meaning of, 643. 
person aggrieved, appeal by, 551. 

Privy Council, appeal to, 657. 
procedure in, 567. 

questions of title under s. 4 and appeal, 661. 
questions oif title, what are, 562. 

questions of any nature whatsoever ”, 563. 
refusal to decide questions of title, 663. 

Receifer, by, 651. 

value of property for purposes of appeal, 663. 
who may appeal, 643. 
wrong Court, appeal to, 667. 

Appeal from Orders of Official Receiver- 

appeal to what Court, 663. 
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Appeal to Court against Receiver- 

act or decision of Receiver, 661. . 

** any other person aggrieved,’* by, 661. 

creditor, by, 661. 

decision of Receiver, against, 660. 

insolvent, by, 661. • 

limitation, 663. 

Official Receiver, appeal from orders of, 663. 

Receiver as a party to appeal under s. 68, 662. 
sale by Receiver, in case of, 662. 

seizure of property of third person by Receiver, in case of, 663. 
who may apply, 661. 

Arbitration- 

reference of insolvency petition to, 168. 

Arrangement, Scheme ot—See Oomposition. * 

Arrest— 

of debtor before adjudication, 161. 

of debtor after adjudication, 217. 

release of debtor from, before adjudication, 163. 

Assigned — See Assignment. 

insolvency petition by, of debt, 116. 

Assignment — 

equitable assignment, 321-326. 

of after-acquired property, 347. 

of debt and insolvency petition, 116. 

of dividend, 404. 

of future profits of business, 349. 

of instalments under hire-purchase agreement, 360. 

of lease by trustee in bankruptcy to a pauper, 469. 

of right of action of insolvent by Receiver, 484, 486. 

of surplus, 496. 

Attachment — See Seizure, Execution creditor, 
effect of adjudication on, 421. 
of debtor’s property before adjudication, 161. 
of surplus, 496. 

sale of property ui^er attachment by executing Ck)urt after notice of order of 
adjudication, 426. 

suit by third persons to recover property attached by Receiver, 62. 

Auctioneer- 

insolvency of, 331. 

Banker — 

crossed cheque, 330. 

insolvency of, 328. 

property held on trust by, 328-330. 

short bills, 329. 

Books of account of Insolvent- 

destroying of, 499. ' 

false entries in, 499. 

keeping false books, 499. 

omission to keep proper books, 267. 

omission to make entries, 601. 

Receiver to take possession of, 316. 
withholding books, 499, 600. 
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Code of Civil Procedure, igo&- 

seo. 24, 57. 
sec. 80, 488. 
sec. 115, 559. 

O. 9, r. 9, 57. 

O. 21, r. 22, 488. 

O. 21, r. 58, 480 (f.n. (c)) 

O. 21, r. 66, 480 (addenda) 
or 21, r. 71, 480 (addenda) 

O. 21, r. 89, 480. 

O. 22, r. 4, 490. 

O. 22, r. 8, 488. 

O. 22, r. 10, 489. 

O. 39, r. 1, 57. 

O. 47, r. 1, 560. 

CommeDcement of Insolvency— iSfee Relation back. 

time of, 412. 

Commission agents— 

property held by insolvent commission agent, 331. 

Committee of inspection- 

superintendence of administration by, 497. 

Company- 

clause in articles providing for compulsory transfer of shares, 339. 
debenture-holders and protected transactions, 464. 
no insolvency petition against company, 73A. 
petition by, 114. 

sham companies and relation back, 418. 

Composition and scheme of arrangement- 
acceptance by creditors of, 243. 
after presentation of petition, 242. 
after adjudication, 242. 
annulment of, 256, 257. 

annulment of adjudication after approval by Court, 249. 
apart from Insolvency Act, 241. 
application to Court for approval of, 244. 
approval of, by Court, 245. 

costs of Receiver on annulment after approval, 256. 

Court, approval of, by, 245. 

Court, power of, 246. 

creditors, rights of, after approval by Court, 253. 

creditors, remedy of, on default in payment of composition, 255. 

criminal liability after composition, 607. 

death of insolvent after approval and before annulment of, 257. 

debts, expunging of, from schedule, 256. 

debts incurred j^fore re-adjudication, 257. 

default in payment of composition and creditor's remedy, 255. 

discharge of debts, 253. 

discretion of Court, 246. 

effect of approval of, 253. 

expunging debts from schedule, 256. 

Insolvency Act, apart from, 241. 

insolvent, revesting of property in, 256. . 
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Composition and scheme of arrangement— contd* 

juiisdiotion of Court after approval of, 260. 

meeting of creditors to consider proposal, notice of, 243. 

object of approval by Court, 246. 

petition, composition after presentation of, 242. 

IK>wer of Court, 246. 
proposal of, 242. 

questions to be considered by Court, 246. 

re-adjudge, power to, 256-257. See Re-adjudication. 

refusal of, absolute, 246. 

refusal of, conditional, 247. 

releases of debts and, 249. 

revesting of property in insolvent, 256. 

revesting of property in person appointed by Court, 266. 

schedule, expunging debts from, 256. 

secured creditors and, 256. 

surety, liability of, on annulment of, composition, 267. 

termination of insolvency proceedings, whether any, on annulment, 250. 

trustee under, right of to sue, 266. 

withdrawals of debts and, 240. 

Concurrent proceedings — 

adjudication, concurrent orders of, 230. 
annulment of one of concurrent adjudications, 230. 
difference between P.-t. 1. A. and Prov. 1. A., 230. 
discretion as to, 230. 
stay of proceedings, 230. 

Consideration — 

creditor's petition and inquiry into consideration for debt by Court, 121, 140. 
framing of schedule and inquiry into, by Court, 218. 
protected transactions and, 463. 
voluntary transfers and, 433. 

Contracts — 

after-acquired property of insolvent, as to, 346. 
after adjudication, 465. 

assignment of after-acquired prox>erty, 347. 
before insolvency, 340. 

between commenoeipent of insolvency and adjudication, 457. 

by or with insolvent, when protected, 455. 

equities. Receiver takes subject to, 356. 

goods, contracts as to, 341. 

immovable property, contracts as to, 341. 

involving personal skill, 343. 

of service to be rendered to insolvent, 343. 

reoission of, application by the other party for, 470. 

sale of goods, relating to, 341. « 

specific performance of insolvents contracts as to immovable property, 341. 

Contempt of Court— 

no power to commit, 479. ^ 

Copyright — 

vesting of, in trustee in bankruptcy, 346. 

Corporation — See Company. 
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Ck>Bt8-- 

annulment, costs of ReoeiTer on, after oomposition, 25. 

appeal by insolvent against adjudication and costs of Receiver, 569-570. 

applications Receiver, 569. 

discretion of Court, as to, 568. 

' execution, of, 427. 

insolvency of defendant and coptinuation of defence by Receiver, 490, 569. 
insolvency of plaintiff and continuation of suit by Receiver, 489, 569. 
jurisdiction to give, 568. 

leave to Receiver to sue or defend and costs, 486-487. 
motions by Receiver, 569. 
proof for, 290. 

provision for, before declaration of dividend, 492. 

Receiver, costs of, 568. 
rules as to costs, 570. 
suit for, 570. 

suits brought by or against Receiver, 568. 

Coart as Receiver— 

powers of Court where no Receiver appointed, 522. 

Courts — See Jurisdiction, Court executing decree. 

Additional District Judge, 32. 

concurrent jurisdiction of subordinate Court and District Court, 32. 
constitution of, 32. 

Court as Receiver, 522. 

Court to which petition should be presented, 134. 
carries on business, 136. 
custody within jurisdiction, 136. 
ordinarily resides, 135. 
petition presented to wrong Court, 136. 

Courts subordinate to District Courts and appeals, 642. 

District Court and appeal, 541 et aeq. 

District Judge, 32. 

exclusive jurisdiction of Insolvency Court in matters of voluntary tiansfeis and 
fraudulent preferences, 51, 429. 
executing Court — see Court executing decree, 
general powers of Court, 56. 

injunction restraining sale, 57. 
transfer of proceedings, 57. 

where special procedure prescribed by the Act, 57. 

Hight Court f nd appeal, 541 ei aeq, 

petitions presented to wrong Court, 136. 

power to decide questions arising in insolvency, 33. 

Bankruptcy Acts, law under, 33. 
claims arising out of bankruptcy, 34. 
claims not Arising out of bankruptcy, 34. 

distinction between claims arising out of bankruptcy and claims not arising 
out of bankruptcy, 34. 

Snglish law, under, 36. 

fictitious transfers and transfers fraudulent within sec. 53 of the Transfer of 
Property Act, 52. 

Hindu sons, 53. 
limitation, 50. 
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Coarts— contil. 

Provincial Insolvency Act, under, 60. 
purchaser from Receiver, 53. 
res judicata, 64. 

sale by Court of disputed interest, 64. 

suits by third persons to recover property attached by receiver, 62. 
superior title of trustee in bankruptcy, 34. 

transfers within sec. 63 of the Transfer of Proj>erty Act, 48. * 

procedure to be followed by Courts, 64. 
restrictions on powers of certain Courts, 33. 
to be auxiliary to each other, 68. 

Coart execatlng decree- 

application by Receiver for possession of attached property, 426. 
costs of execution, 427. 

duties of, as to property taken in execution, 426. 
execution, costs of, 427. 

property in possession of executing Court, meaning of, 427. 

sale by, after notice of adjudication, 426. 

secured creditors, realization of attached property by, 427. 

Creditors — See Composition, Dividends, Distribution, Secured creditors. Execution 
Creditor, Proof of Debts, 
appeal by, 546, 661. 
composition — see Composition, 
dividends — see Dividends, 
distribution — see Distribution, 
effect of insolvency on rights of, 282. 
execution — see Execution Creditor, 
execution of decree by — see Leave to execute, 
meeting of, to consider proposal for composition, 243. 
petition by, 138-141 — see Creditor’s Petition, 
proof by, when fraudulently preferred, 462. 
proof of debts by — see Proof of debts, 
secured creditors — see Secured Creditors, 
suit by, against insolvent — see Leave to sue. 

Creditor’s Petition, 138-141— 
adjudication, on, 141. 
adjudication order, publication of, 141. 
admission of, 138. 

conditions on which creditor may petition, 

act of insolvency must be within three months, 118. • 

amount of debt, 117. 

debt must exist before act of insolvency, ll^T. 
debt must be liquidated, 117. 

joint debt, 118. ^ 

what debt insufficient, 118. 
debtor as a witness, 140. 
dismissal of, 130. 

dismissal of, for sufficient cause, 140. ^ 

examination of debtor, 138. 

examination of debtor, scope of, 139. 

facts to be proved at the hearing, 138. 

hearing, 6xing date for, 138. 
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Creditor s Petition ^contd. 

limitation, 119. 

petition to be in writing and verified, 138. 
res judicata, 140. 
secured creditor's petition, 119. 
verification of, 138. 

Debtir-^ec Proof of debts. 

amount and character of, for creditor’s petition, 117, 118. 

amount of, for debtor’s petition, 127. 

concealing debts, 500. 

debts not provable and discharge, 278. 

discharge, effect of, on debts, 276-278. 

* leave to sue for — see Leave to sue. 
leave to execute decree for — see Leave to excute. 
omission to prove for, effect of, 220. 

paying debt to creditor with intent to give him preference, 501. 

priority of debts, 311-315 — see l*riority of Debts. 

proof of — see Proof of Debts. 

promise to pay, after discharge, 279. 

provable debts and discharge, 278. 

re>adJudication, debts contracted after annulment and before, 257. 

Debtor — see insolvent. 

abuse of process, when petition by, an, 148. 

act of insolvency by, 74 et seq, 

adjudication of, on creditor's petition, 141. 

adjudication of, on debtor’s own petition, 148. 

annulment of adjudication, 222. See Annulment of Adjudication. 

arrest of — see Arrest. 

arrest of, after adjudication, 217. 

arrest of, before adjudication, 161, 162. 

attachment of debtor’s property before adjudication, 161, 162. 
death of, and re-adjudication, 275. 
death of, before adjudication, 155. 

death of, before adjudication, continuance of proceedings on, 155. 
defined, 62. 
definition of, 62. 

duties of, before adjudication, 163. 
duties of, after adjudication, 216. 
duty to aid Receiver, 216. 

examination of, at hearing of petition, 139, 148. 
examination of, before hearing, 139, 148. 
foreigner, 62. 

fraudulent preference by, 440 et seq, — See Fraudulent Preference. 

inventory, du|y to give, 163. 

inventory, to give, 163. 

joint debtors, 70. 

joint debtors, adjudication of, 70. 

luiA.tic8, 69. 

married woman, 68. 

meaning of, 62. 

minors, 66-67. 

offences by — see Penalties. 
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Debtor — contcL 

offences hj, 499 ei segl»—^ee Penalties, 
partnersp 70. 

penalty for failure to perform duties^ 600. 
petition by — see Debtor's petition, 
petition by* 142-152 — see Debtor’s Petition, 
prison* detaining debtor in, before adjudication, 161. 
proceedings on death of, continued, 155. 
protection order->-^ee Protection order. 

release of, after admission of petition and before adjudication, 163. 

release of, from arrest, 163. 

wrong Court, presentation of petition to, 136. 

Debtor's Petition, 142-152— 
abuse of process, 148. 
adjudication on, 148. 
admission of, 147. 

conditions on which debtor may petition, 142. 
debts must amount to Rs. 500, 144. 
debtor must be unable to pay his debts, 142. 
subsisting imprisonment, 146. 
subsisting attachment, 145. 
subsisting arrest, 145. 
contents of, 146. 
death of debtor, 155. 

discharge, fixing of time for applying for, 151. 

discharge, extension of time for applying for, 151. 

dismissal of, 148. 

examination of debtor, 148. 

facts to be proved at the hearing, 147. 

hearing, fixing of date of, 147. 

hearing, facts to be proved at, 147-. 

leave of court when necessary before presenting a debtor’s petition, 

order of adjudication on, 148. 

particulars of debtor’s property and claims, 147. 

petition to be in writing and verified, 146. 

res judicata, 148. , 

time, extension of, fOr applying for discharge, 151. 
time, fixing of time for applying for discharge, 161. 
undischarged insolvent, petition by, 146. 
verification of, 146. 

Discharge, 261-281 — 

absolute order of, power to make, 261. 

absolute order of, when refused, 271. 

annulment of adjudication on failure to apply for, 275. 

application for, 258. * 

application for, notice of, 259. 

application for, hearing of, 269. 

assets not of requisite value and discharge, 266. 

assets, failure to account for loss of, 269. 

books of account, omission to keep, 267. 

concealment of property and discharge, 270. 

conditions, discharge subject to, 261, 272. 
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Discharge— coned. 

Court, powers of, 261. 

oriminal liability after discharge, 280, 507. 

Crown debts not extinguished by, 276. 

debts, contracting of, without reasonable expectation to pay, 268. 
debts not provable and discharge, 278. 
debts barred by discharge, 279. 

discharge not a termination of insolvency proceedings, 280. 
discharge subject to conditions, 261, 272. 
discretion of Court, 260. 
effect of, 276. 

debts from which insolvent is released, 276. 
debts from which insolvent is not released, 276-278. 
debts provable in insolvency and discharge, 278. 
debts not provable in insolvency and discharge, 278. 
promise to pay debts barred by discharge, 270. 
property acquired by insolvent after discharge, 279. 
effect of offences on dischaige, 503. 
excepted debts, 276. 

Crown debts, 276. 
debts incurred by fraud, 276. 
liability for maintenance, 277. 
extension of time to apply for, 151. 
extravagance in living, 269. 

facts which prevent absolute, that is, immediate unconditional discharge, 266. 
assets not of requisite value, 266. 
assets, failure to account for loss of, 269. 
books of account, omission to keep, 267. * 
concealment of pro][)erty, 270. 

contracting debts without reasonable expectation to pay, 268. 
fraudulent breach of trust, 270. 
previous insolvency, 271. 
rash and hazardous speculations, 269. 
trading after knowledge of insolvency, 268. 
undue preference, 270. 
failure to apply for, 232 et aeq, 
foreign and Indian orders of, 280. 
fraud, debts incurred by, not extinguished by, 277. 
fraudulent breach of trust and discharge, 270. 
grounds for refusing absolute discharge, 266. 
historical review, 258. 

immediate unconditional discharge, refusal of, 271. 

insolvency petition cannot be dismissed after, 125. 

maintenance, liability for, not extinguished by, 277. 

matters to be considered by Court, 260. 

notice of application for, 259. 

order of discharge as evidence of insolvency, 279. 

powers of Court as to, 261. 

previous insolvency and discharge, 271. 

pubinise to pay debt barred by, 279. 

pfoperty acquired after, 279. 

provable debts and, 278. 

refusal of, with liberty to apply, 273 
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Dlscliarge — contd. 

refusal of, not a termination of insolvency, 275. 

renewal of application for, 274. 

report of Receiver, 259. 

zestriotions on powers of Court, 265. 

review where discharge refused absolutely, 274. 

speculation and discharge, 269. 

surety and, 278. 

suspending discharge, 261, 271. 

suspending discharge and attaching conditions, 261. 

termination of insolvency, whether discharge operates as, 280. 

time, fixing of, to apply for discharge, 151. 

time, extension of, to apply for discharge, 151. 

trading after knowledge of insolvency, 268. 

undischarged insolvent obtaining credit, 505-506. 

undue preference and discharge, 270. 

Disqualifications of insolvent — 
enumeration of, 190, 191. 
removal of, 190. 

whore insolvency caused by misfortune without misconduct, 190. 

Distribution of property — See Dividends. 

administration in insolvency in two countries, in case of, 496. 

allowance to insolvent, 495. 

dividends, 492-495. 

surplus to be paid to insolvent, 496. 

District Court — 

concurrent jurisdiction of, 32. ' 
powers of, 32. 

Dividends — 

administration in insolvency in two coimtries, 486. 
allowance to insolvent, 495. 
assignment of, 494. 
calculation of, 492. 

deceased person, dividend payable to estate of, 495. 

distribution of, 492. 

final dividend, notice of, 493. 

final dividend, wheh jio be declared, 4:93. 

first dividend, 492. 

joint and separate dividends, 495. 

lapse of time no bar to proof, 494. 

no suit for, 495. 

not a debt, 494. 

notice of final dividend, 493. 

reduction of proof, 495. 

setting aside declaration of dividend, 493. ' 

suit, move for, 495. 
surplus, insolvent entitled to, 496. 
assignment of surplus, 496. 
attachment of surplus, 496. 
when set aside, 493. 
where creditor overpaid, 495. 
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Double Insolvency— 

effect of, 324-326. 

Ex parte Waring, rule in, 324-326. 

Duties Of debtor- 

after adjudication, 216. 

before adjudication, 163. 

penalty for failure to perform, 600. 

EQUitles — 

Receiver takes subject to, 355. 

Equity of redemption- 

vesting of, in Receiver, 184. 

Estoppel— 

of creditor privy to transfer for benefit of creditors, 77, 89, 116. 

covenant given by or accounts stated with insolvent no estoppel against Court, 218. 

judgment against insolvent, no estoppel against Court, 121, 218, 286-287. 

of Receiver by insolvent’s admissions — see Addenda. 

subsequent creditors and estoppel of Receiver, 372. 

Examination — See Private Examination, Public Examination. 

Execution — See Execution creditor. 

attachment, effect of adjudication on, 421. 
costs of, 427. 

creditor when not entitled to benefit of, 419. 

leave to sue does not imply leave to execute, 175. 

leave to execute decree against insolvent’s person, 178. 

leave to execute decree against insolvent’s property, 176. 

property under attachment, when to be delivered to Receiver, 425 et aeq, 

reputed ownership of goods seized under, 386. 

restrictions of rights of creditors under, 419 e< seq. 

stay of, against insolvent’s person, 189. 

stay of execution against insolvent’s property, 189. 

Executing Court — See Court executing decree. 

Execution creditor- 

assets realized in course of execution, 421. 
attachment, effect of adjudication on, 421. 
benefit of execution, when not entitled to retain, 419. 
costs of execution, 427. 
di viding line, 419. 

duties of executing Court as to property taken in execution, 425-427. 

English law, 420. 
garnishee notice, 422. 

money in CoUiV, rights with regard to, 422, 423. 

order for rateable distribution, 422. 

property taken in execution, 425-427. 

purqb^^]^ execution-sale, rights of, 424. 

receiver of mortgaged property and subsequent insolvency, 422. 

reputed ownership of goods seized under execution, 385. 

restrictions of rights of, 419, eA seq. 
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Execution creditor — contd. 
rights of* 419. 

sale by ezeouting Court after notice of order of adjudication^ 426. 

secured creditors, rights of, 422. 

when entitled to benefit of execution, 419. 

Execution purchaser — 
bu 3 ring in good faith, 424. 
rights of, 176-178. 

Executor — 

executor and reputed ownership, 400. 

executor de son tort and reputed ownership, 401. 

no right of retainer, 183, 291. 

petition by, 115. 

proof by, 291. 

property held by insolvent as, 318. 

Factor — 

insolvency of, 330. 
petition by, 115. 
property in hands of, 330. 

reputed ownership of goods in hands of insolvent factor, 401. 

Firm— Partners. 

adjudication of, 70-72. 

Joint Hindu family firm, 72<7dA. 
rules as to adjudication of, 72 f. n. (c). 

Foreigner — 

adjudication of, 62. 
petition hy, 115. 

Forfeiture clauses — 

annulment, effect of, on, 240. 
forfeiture on assignment of lease, 338. 
forfeiture on insolvency of lessee, 338. 
forfeiture of share in partnership, 339. 
wills and settlements, in, 335-338. 

Fraudulent Preference — 

agent, payment to, by way of fraudulent preference, 450. 
application to set Mide, by whom to be made, 452. 
application to set abide, limitation for, 454. 
arrest, payment to creditor after, 203. 
burden of proof, 444. 

circumstances negativing view to prefer, 449. 
creditor, person preferred must be a» 442. 
decree for execution of mortgage and, 439. 
defined, 89. 
essentials of, 441-444. 

adjudication must be on a' petition presented within three months, 450. 

inability to pay debts, 441. 

person preferr^ must be a creditor, 442. 

there must be preference in fact, 443. t 

view to prefer, 443. 
evidence of intent to prefer, 445. 

exclusive jurisdiction of insolvency Court to set aside, 441. 
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Fraudulent preference—Krontd. 

good faith of preferred creditor immaterial^ 446. 
history of » 440. 

inability to pay debts essential, 441. 
intent to prefer, evidence of, 445, 449. 
limitation for application to set aside, 454. 
mortgage executed pursuant to order of Court, 439. 
objcftit of doctrine of, 440. 

payment by way of fraudulent preference after presentation of petition^ 454. 

payment to creditor after arrest, 203. 

payment to creditor’s agent, 450. 

person preferred must be a creditor, 442. 

preference in fact, 443. 

pressure by creditor, effect of, 446. 

previous enactments, 440. 

proof by creditor fraudulently preferred, 452. 

purchasers in good faith from preferred creditor, 453. 

test of, 443. 

third person making title in good faith, 453. 

threat of legal proceedings, 448. 

three months, must be within, 450. 

view to preferring creditor, 443 

view of benefiting debtor himself, 448. 

voidable, not void, 451, 452. 

voidable, but for benefit of all creditors, 453. 

what is, 89. 

what is not, 446<450. 

Garnlsliee notice— 

payment under, and rights of decree-holder, 422. 

Goodwill- 

sale of, 481. 

vesting of, in Receiver, 344. 

Hindu Joint family- 

adjudication of, 72-73A. 

insolvency of manager, father or other member, 350-353. 
sons, interest of, 53. 

History of bankruptcy law — see Origin and history of bankruptcy law. 
Incriminating Questions— 

private examination and, 207. 

Injunction, 57. 

Insolvency— ^ 

acts of, 74 ei seq. 

after-acquired property — see After-acquired Property, 
annulment of — see Annulment, 
arbitriftion, submission to, effect on, 484. 
commencement of, 412-414. 
concurrent insolvencies, power to annul, 230. 
contract, effect on, 340-341. 

execution creditors, effect of, on rights of — see Execution Creditor. 
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Insolvency— eontd. 

foreign, 496. 
forfeiture on, 355 et aeq, 

fraudulent preference — see Fraudulent Preference. 

petition — see Petition, Creditor's Petition, Debtor's Petition. 

power of attorney, revoked by, 373. 

protected transaction — see Protected Transactions. 

relation of trustee’s title — see Relation Back. 

second insolvency, 305. 

suit founded on debt barred by, 270. 

suit, of party to, 488-490. 

voluntary transfers, effect on — see Voluntary Tranfers. 
Insolvent — See Debtor. 

after-acquired property — aee After-acquired Property. 

aggrieved by act or decision of Receiver, 560. 

allowance to, 495. 

appeal by — aee Appeal. 

appointment in favour of, 372-373. 

arrest of — aee Arrest. 

books of — aee Books of Account. 

business, managed by, 495. 

companies cannot be, 43A. 

contracts requiring personal skill of, 342. 

copyright, 346. 

creditors, rights of subsequent, 372. 

dealings by, in respect of his property, 456 et aeq, 

death, of, after composition, 257. 

defeating his own interest, 336. 

discharge of — aee Discharge. 

disqualifications of, 190 — aee Disqualifications. 

duties of, 200 — aee Duties of Debtor. 

estoppel — aee Estoppel. 

family, allowance for maintenance of, 495. 

goodwill, soliciting customers after sale of, 344, 481. 

maintenance allowance to, 495. 

offences by — see l^nalties. 

penalties, 499 — see 'Penalties. 

personal earnings, 369. 

private examination of — see Private Examination. 

property of — aee Property. 

property, may purchase his own, 481. 

property of, seizure of, 475. 

public examination of — see Public Examination. 

right of action — see Rights of Action. 

salary or income — see Salary. 

second insolvency, 366. 

surplus, insolvent entitled to, 496. 

trading by, for benefit of creditors, 495-496. 

undischarged, creditor's petition against, 123. 

undischarged, obtaining credit, 505-506. 

undischarged, petition by, for his own adjudication, 146. 

undischarged, suits by, 354. 
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Interest- 

in case of a surplus, 307. 
mortgage debt, on, 307. 
proof for, 304. 

none after adjudication, 304, 307. 
rate of, 

whore interest is stipulated for, 305. 

* where interest is not stipulated fot, 305. 
rebate of, on debt not presently payable, 306. 

Usurious Loans Act, 307. 

Interim proceedings — 

ad inlerim protection, inherent power to give, 164. 
appointment of irUerim Receiver, 160. 
arrest in execution of another decree, 165. 
attachment of debtor's property, 1 62. 
duties of debtor, 163, 216. 

inherent power to grant nd interim protection, 164. 
insolvencies pending under Prov. 1. A., 1907, 165. 
talmm orders against debtor, 161. 
no power to release except for money-decree, 1 65. 
penalty for debtor’s failure to perform duties, 6(K). 
power to release debtor, discretionary, 1 64. 

release of debtor between admission of petition and adjudication. 163. 
section 22, exercise of power under, 163. 

Interim Receiver- 

appointment and powers of, 1 60. 

Joint and separate debts and estate— Partners. 

Joint creditors— 
petition by, 114. 
proof by, 313. 

Joint debtors— 

single petition against, 70. 

Judgment- 

power to go behind, 121, 218. 

Jurisdiction- 

additional District Judge, 32. 

adjudicate, to, 62. 

amendment of sec. 4, suggested, 54. 

appeal — see Appeal. 

burden of proof, 136. 

Courts, of, 32. 

Court to which petition should bo presented, 134 et seq. 

District Courts, of, 32. 

English law, u^der, to decide questions of title, 36. 
exclusive jurisdiction of Insolvency Court, 51, 429, 441. 
fictitious transfers, 52, 53. 

fraudulent preferences, exclusive jurisdiction as to, 441. 

Hinefu sons, interest of, 53. 
in insolvency, 33. 

claims arising in insolvency, 34. 
claims not arising in insolvency, 34. 
consent, 38. 
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Jurisdiction— contd. 

Courts to be auxiliary to each other^ 68 et seg. 
discretionary under English law, 36. 

English law, under, 36. 

exclusive, in what cases, 61, 429, 441. 

-injunction, 67. 

limitation per application under sec. 4, 60. 
objection to, when to be taken, 49. 

Provincial Insolvency Act, under, 60. 
decisions under, 61 seg. 
fictitious transfers, 62. 

Hindu sons, interests of, 63. 
procedure under sec. 4, 64. 
purchaser from Receiver, rights of, 63. 
res judicata, 64. 

sale of disputed interest by Court, 64. 
suggestion for amending sec. 4, 64. 

suits by third persons to recover property attached by Receiver, 52. 
local jurisdiction, 136. 
objection to, when to be taken, 49. 
review, 660. . 

revision, 559. 

strangers to the bankruptcy, over, 34-36, 51 el aeq» 
submission to, 37 el eeq. 

subordinate Courts, concurrent jurisdiction of, with District Courts, 32. 
superior title of Receiver, 34. 

third person, rights of, when property attached by Receiver, 62. 

time for taking objection to, 49. 

title, questions of, and jurisdiction, 61-54. 

transfers within sec. 63 of Transfer of Property Act, 48, 62. 

voluntary transfers, exclusive jurisdiction as to, 51, 429. 

voluntary transfers of projierty outside local limits, 438. 

wrong Court, petition to, 136. 

Labourer — 

wages of, when preferential debt, 312. 

Landlord — Lease. . 

Lease— 

alienation, covenant against, whether binding on Receiver, 338. 

covenant against assigning, 338. 

determination of, on insolvency, 338. 

fixtures, reputed ownership of, 377. 

forfeiture of, on assignment, 388. 

forfeiture of, on insolvency, 338. 

liability of assignee of lease, and proof, 288. 

Leave to sae Insolvent — * 

does not imply leave to execute, 176. 

during pendency of insolvency proceedings, 174. 

limitation for suit against insolvent, after annulment of adjudication, 180. s 

must be obtained before institution of suit, 171. 

suits commenced before adjudication, 176. 

when necessary, 170. 

when not necessary, 176. 
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Leave to execute Decree against Insolvent— 
ezeoution against insolvent’s person, 178. 
exeoution against insolvent’s property, 176. 

Leave to present Petition— 

annulment of adjudication where petition presented without leave, 229. 
cases in which leave should be obtained, 145. 

License to seize goods— 

e^ect of adjudication on, 346. 

Lien- 

factors, 331. 

legal practitioner employed by Receiver, 483. 
impaid vendors, 341. 

Limitation- 

acknowledgment of debt in petition or schedule, 182. 

annulment of adjudication, suit against insolvent after, 181, 566. 

appeal to District Court, 558, 565. 

appeal to High Court, 558, 565. 

appeal to Court against Receiver, 563. 

applications, as to, 565. 

application to decide questions of title, 49. 

application for annulment, 229. 

debt barred by limitation and petition, 118. 

debt barred by limitation and proof, 286. 

fraudulent preference, application to set aside, 454. 

Limitation Act, s. 5, extension of, to appeals and applications, 565. 

Limitation Act, s. 12, extension of, to appeals and applications, 565. 

proof of debt and limitation, 219. 

suit against insolvent after annulment, 181, 566. 

title, application to decide questions of, 50. 

voluntary transfers, application to set aside, 432. 

Lunatic — 

adjudication against, 69. 
petition by, 115. 

Malicious proceedings— 

compensation for, 157. 

Married woman- 

adjudication of, 68. 

.petition by, 115. 

Meeting of Creditors— 

to consider proposal of composition, 243. 

Minor- 

adjudication against, 66. 
partner, adjudication of minor, 67. 
petition againq^, 66. 
petition by, 115. 

Mortgage — See Secured creditors. 
aot.9f insolvency, when, 80-85. 
suit on, after adjudication, 183. 

Mortgagee — See Secured Creditors. 

additional security for, on insolvency, 339. 
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MataaJ dealings and Set-off- 

balance, date for ascertaining, 311. 

Civil Procedure Code, 1908, set-off under, 308. 

contributories and set-off, 310. 

costs and set-off, 311. 

date for ascertaining balance, 311. 

debts must be between same parties, 310. 

debts must be due in same right, 310. 

earlier law as to set-off, 308. 

mutual dealings, what are, 308. 

notice of presentation of petition, effect of, 311. 

set-off and avoidance of voluntai^ transfers, 438. 

set-off none unless claims result in pecuniary liabilities, 309. 

when allowed, 308. 

Notice Of suspension of Wjment—See Acts of Bankruptcy. 
Offences — See Penalties. 

Official Receiver. — See Receiver and Court as Receiver, 
appeal by, 551. 
appointment of, 520. 
delegation of powers to, 521. 
powers of, 521. 

powers which may be delegated, 522. 

remuneration of, 521. 

sale by, 520. 

under English law, 132. 

Order and disposition danse — See Reputed ownership. 
Order of adjudication — See Adjudication. 

Origin and history of bankruptcy law — ^Lecture I. 

bankruptcy offences, 18. 
bankruptcy notice, 28. 

Commissioners, appointment of, 7. 
common law and debtors, 3. 
common law of bankruptcy, 4. 

Court of Bankruptcy, 12. 

Court for Relief of Insolvent Debtors, 13. 
examination of witnesses [ P.-t. 1. A. ], 27. 
firms, adjudication , 22. 
first statute of bankruptcy, 5. 

High Courts Act and Letters Patent, 15. 

Hindu law and debtors, 1. 

Indian Insolvency Act, 1848, 15. 
insolvency law in the mofussil, 17. 
insolvency law in Presidency- towns, 14. 
miscellaneous suggestions, 29. 
object of bankruptcy law, 1. 

Presidency- towns Ixisolvency Act, 16. 

- procedure under early bankruptcy law, 11. 
public examination [ Prov. I. A. ], 21. 
questions of title, 18. 

relation back and protected transactions, 23. 
reputed ownership and secured creditors, 25. 

Roman law and debtors, 2. 
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Origin and blstory of bankruptcy law~^ontd. 

statute law» 4. 

Statute of Anne (4 Ann. c. 17), 9. 

Statute of Anne (5 Ann. o. 22), 10. 

Statute of Elizabeth (13 Eliz. o. 7) confined to traders only, 6, 7. 
Statute of George II (6 Geo. 2, c. 30), 10. 

Statute of George IV (6 Geo. 4, c. 16), 11. 

Statute of James (21 Jam. 1, c. 19), 8. 
subsequent Bankruptcy Acts, 12. 
title, questions of, 18. 

Partners— 

act of insolvency by, 70. 

act of insolvency by a partner as agent, 104. 

adjudication of, 70. 

administration of estate of, 313. 

close in action, interest in firm is, 381. 

discharge, misconduct of one, 277. 

dissolution of firm, none on adjudication of a partner, 344. 

firm, adjudication of, 70. 

firm, petition by, 114. 

goodwill, vesting of, in Receiver, 344. 

goodwill, sale of, by Receiver, 481. 

holding out as a partner, adjudication in case of, 71. 

minor partner and adjudication, 67. 

partners and reputed ownership, 400. 

petition against, 70, 

petition by, 114. 

proof against, 313. 

proof by joint creditors against separate estates when allowed, 313. 
proof by partner against partner, 315, 

proof by separate estate of a partner against joint estate, 313. 
proof by firm against separate estate of a partner, 313, 314. 
proof in respect of distinct contracts, 315. 
proof where same person is joint and separate creditor, 314. 
reputed ownership, elTect of, on different estates, 400. 
share in partnership, vesting of, in Receiver, 344. 

Partnership — See Partners. 

forfeiture of share in, clause in partnership deed as to, 339. 

Patent — 

vesting of, in Receiver, 346. . 

Pay — 

vesting of, in Riceiver, 372. 

Penalties — 

books, destroying of, 500. 

book#, withholding, 500. 

burden of proof, 501. 

changes in law of, 503. 

classification of offences, 499. 

complaint by Court, 503. 

complaint by private person, 507. 

composition, criminal liability after, 507. 
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Penalties — contd. 

oonoealment, of debt, 500. 

oriminal liability after discharge or composition, 607. 
discharge, criminal liability after, 503. 
discharge, effect of, 607. 

documents, withholding of, 500. i 

doing away with property, 500. 

Unglish law, imder, 498. 
entries, omission to make, 501. 
enumeration of offences, 490, 
failure to perform duties, 500. 
false entries in books, 500. 
falsifying book, 600. 

fraudulent concealment of property, 500. 
fraudulent disposal of property, 601. 

Indian Penal CSode, offences under, 507. 
insolvency offences under the Indian law, 499. 
magistrates, jurisdiction of, 506. 
mortgaging property, 600. 
offence by undischarged insolvent, 505. 
offence when must have been committed, 502. 
offences, enumeration of, 499. 

offences which can be committed by any person adjudged insolvent, 499. 

offences which can be committed by any person other than the insolvent, 507 

offences which can be committed by insolvent and others, 607. 

omission to make entries, for, 501. 

preliminary inquiry by Court, 604. 

preliminary inquiry at what stage to be held, 505. 

undischarged insolvent obtaining credit, 505-506. 

undue preference 501. 

Pending Insolvencies, 165. 

Petition — See Creditor’s Petition, Debtor’s Petition, 
amendment of, 120. 

arbitration, referei^ce of petition to, 158. 
consolidation of petHions, 154. 

Court to write petition should be presented, 134. See Courts. 

creditor’s petition— *see Creditor’s petition. 

debtor’s petition — see Debtor’s petition. 

dismissal of, against some respondents, 157. 

petition, to which Court to be presented, 134-137. See Court. 

petitioning creditor’s debt — see Petitioning Creditor. 

power of Court to change carriage of proceedings, 154. 

withdrawal of, 153. i 

wrong Court, petition to, 136. 

Petitioning creditor — See Petition, Creditor’s Petition. 

debt must exist before insolvency, 117. t 

debt must be liquidated, 117. 
joint debt, 118. 

petitioning creditor’s debt, 117. 
amount of debt, 117. 
debt barred by limitation, 118. 
debt founded on illegal consideration, 118. 
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Petitlonliitf credltor-^onid. 

debt must be liquidated, 117. 
debt must exist before act of insolvency, 117. 
proof by, 295. 

Fledge— 

of goods held by reputed owner, 384. 
pledgee of goods as true owner, 398. 

Possession— >8ee Seizure. 

Power— 

of sale of father of joint Hindu family, when it vests in Receiver, 361. 
of sale of manager of joint Hindu family, when it vests in Receiver, 350. 
Power of Appointment— 

whether exercisable by Receiver, 372. 

Power of Attorney- 

revocation of, by insolvency, 373. 

Power to revoke Trusts— 

whether passes to Receiver, 373. 

Powers of Court- 

general powers of Court, 66. 
injimotion, granting of, 67. 
review, 660. 

revision under s. 76 (1), first proviso, 559. 
revision under s. 115 of Civil Procedure Code, 559. 
transfer of proceedings, 57. 

power to decide questions arising in insolvency. See Jurisdiction. 

Pre-emption- 

Receiver takes subject to rights of pre-emption, 355. ^ 

Preferential Debts— 

clerk, salary of, 312. 

Crown, debts due to, 311. 
labourers, wages duo to, 312. 
local authority, debts duo to, 311. 
servant, wages duo to, 312. 

Priority of Debts — See Preferential debts. 

Private Examination of Witnesses, 220. 

answers as evidence against witness, 207. 
application for, by whom to be made, 220. 
arrest of defaulting witness, 200. 
documents, production of, at, 212. 
examination of witnesses, 220. 
ex parte order for, 205. 
expenses of witnesses, 212. 
incriminating questions, 207. 

insolvent no private examination of, under Prov. I. A., 220. 
object of, 204. * 

persons residing more than 200 miles away, 211. 

persons who may be present at, 205. 

previ#us enactments as to, 204. 

professional assistance for witnesses at, 210. 

purdanashin woman, power to summon, 210., 

refused when, 209. 

scope of inquiry, 206. 

witnesses, who may be examined as, 220. 
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Procedure — 

procedure to be followed by. Court, 56-57. 
special procedure, 57. 

Proceedings — 

continuance of, on. death of debtor, 155. 
power to change carriage of proceedings, 154. 

Profits Of business — 

assignment of future profits, 349. 
distinguished from personal earnings, 370. 
future profits, 349. 
vesting of, in Receiver, 370. 

Proof Of Debts, 282-311. 

accommodation bills, 294. 
administrator, proof by, 291. 
afiidavit verifying debt, 296. 
agent, commission due to, 291. 
annuities, 290. 

arrears under deed of separation,- 291. 
benamidar, proof by, 291. 
bills of exchange, holders of, 291. 
calls on shares, 291. 
commission due to agent, 291. 

contingent debts incapable of being fairly estimated, 284. 
contingent liability provable in insolvency, 288. 
consideration, illegal or immoral, debt founded on, 285. 
consideration for debt, inquiry into, 218. 

coiitract against policy of bankruptcy law, debt arising out of, 285. 

contract by way of wager, debt arising out of, 285. 

contract, damages arising out of, 288. 

contract in fraud of creditors, debt arising out of, 286. 

contract to' give preference to creditor, debt arising out of, 285. 

contracts, proof in respect of distinct, 314. 

co-respondent, damages against, 291. 

costs, 290. 

covenant to pay premiums, 291. 
creditors, agreement in fraud of, 286. 
creditors, effect of bisolvency on rights of, 282. 
damages against co-respondent, 291. 
damages arising out of contract, 288. 
damages for tort, 283. 
death, liability for payment after, 290, 

debt arising out of contract against policy of bankruptcy laws, 285. 
debt arising out of wagering agreement, 285. 
debt barred by limitation, 286. 

debt contracted after notice of presentation of petition, 283. < 

debt founded on illegal or immoral consideration, 285. 
debts and liabilities not provable in insolvency, 283* 
debts and liabilities provable in insolvency, 287. 
debts, contingent, 284. 

debts not provable by the general policy of the law, 285. 
deed of separation, arrears under, 291. 
discharge, proof after, 219. 
double proof, 292. 
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Proof of Debts — contd* 

earlier bankruptcy laws, 282. 

effect of omission to prove debt, 220. 

executor, proof by, in respect of debt due to testator, 291. 

executor, proof by, in respect of debt due to him self, 291 . 

executor’s right of retainer, 291. 

expunging proof, 297. 

fraudulent preference, right of proof where payment or transfer set aside, 291. 

guardian, proof by, 291. 

inquiry into consideration for debt, . 2 18. 

insolvency, effect of on rights of creditors, 282. 

interest, proof for, 

adjudication order, interest after date of, 307. 
allowed as a general rule only up to adjudication, .304. 
debts payable at a future debt, 306. 
mortgage debt, interest on, 307. 
proof for, none after date of adjudication order, 304. 
rate of, where interest is not stipulated for, 305. 
rate of, where interest is stipulated for, 305. 
rebate of, on debt not present payable, 306. 
surplus, interest where there is a, 307. 

Usurious Loans Act, 307. 
lapse of time no bar to proof, 219. 
lease, rent and covenants under, 288. 
liability of surety, 290. 
liability for payment after death, 290. 
liabilities not provable in insolvency, 283. 
liabilities provable in insolvency, 287. 
limitation and proof of debt, 219. 
limitation, debt barred by, 286. 
limitation, none for proof of debt, 219. 
mode of proof, 296. 

mutual dealings and set-o£E — see Mutual dealings and Set-off, 308-311. 

Official Receiver, framing of schedule by, 219. 

Official Receiver, no power to expunge or reduce proof, 297-298. 
periodical payments, 304. 
person by whom proof to be made, 291. 
premiums, covenant to pay, 291. 
priority of debts, 311-315. See Preferential Debts, 
proof after framing of schedule and before discharge, 218. 
proof after discharge, 219. 
reducing proof, 297. 
rent and covenants under a lease, 288. 
schedule of creditors, 217. 
framing of, 218. 

proof after Earning of schedule and before discharge, 218. 
proof after discharge, 219. 
secret agreement to give preference to creditor, 285. 
secure^ creditors, proof by, 298. 

amendment of proof where valuation made on a mistaken estimate, 300, 301. 
amendment where security subsequently realised, 301. 

appeal from orders regarding entries in schedule — see Schedule 1 to the Act. 
appeal from orders disallowing or reducing entries in schedule — see Schedule 
1 to the Act. 
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Proof of Debts-— coned. 

assessment of yalue of security where security neither realised nor surrendered* 
299. 

penalty for non-compliance with rules as to proof, 301. 

proof by, 299. 

realization of security, 298. 

surrender of security, 299. * 

surety, liability of, 290. 
surety, proof by, 292. 

limited guarantee, 292. 
where part only of debt guaranteed, 292. 
where whole debt guaranteed without limit of liability, 292. 
tort, damages for, 283. 
trust, damages arising out of breach of, 288. 
unliquidated damages not arising out of breach of trust, 283, 288. 
unliquidated damages not arising out of contract, 283, 288. 
voluntary bonds, 291. 

Property — See Bealisation of property. 

abandoned by Receiver as worthless, 346. 

additional secmity to mortgagee on mortgagor’s insolvency, 339. 
after-acquired property, vesting of, in Receiver, 367-369. See After-acquired 
Property. 

agreement by debtor to apply a fund in a particular way, 321. 

agreement by debtor to pay debt out of specific fimd, 321. 

agriculturist, house belonging to insolvent, 334. 

assignment in fraud of bankruptcy laws, 323. 

assignment of after-acquired property, 347. 

assignment of future profits of business, 349. 

attorney, power of, 373. 

auctioneer, 331. 

banker, 328. 

bankruptcy laws, assignment in fraud of, 323. 
beneficial interest of trustee, 320. 
bidding, 334. 

bills sent to bankeVlor collection, 328. 
business, future profits of, 349. 
business, profits of, 370. 

cheque not an equitable assignment of drawer’s balance at bankers, 323. 
cheques sent to banker for collection, 328. 
ohoses in action, 344. 

Cohen v. Mitchell, rule in, 362. 

Cohen v. Mitchell, to what property applicable, 362-365. 
commission agent, 331. f 

company, compulsory transfer of shares in, 339. 
compulsory deposit in provident fund, 345. 

compulsory transfer of shares in company, 339. ^ 

contract of service to be rendered to insolvent, 343. 

contracts involving personal skill, right of action for breach of, 342. 

contracts made by insolvent prior to insolvency, 340. 

contracts made by insolvent, liability of Receiver to perform, 365. 

contracts prior to insolvency, 340-342. 
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Property— contd. 

contracts relating to sale of goods, 341. 
contracts relating to immovable property, 341. 
cooking vessels, 334. 
copyright, 346. 

covenant not to assign lease, and insolvency, 338. 

covenant not to assign lease, not biiiding on Receiver, 338. 

creditors, trust in favour of, 323. 

crossed cheques; 330. 

definition of, 335. 

detinue, 367. 

distribution of — see Distribution of property. Dividends, 
divisible among creditors, 336-373. 

English law as to equitable cussignment, 323. 

equitable assignment, distinction between English and Indian law, 323. 
equitable assignment of after-acquired property, 347. 
equitable assignment of existing property, 321-326. 
equities. Receiver takes subject to, 366. 
equity of redemption, 184. 

Ex paHe James, rule in, 367-369. 

execution creditors, restrictions on rights of, 419. 

factor, 330. 

fictitious transfers, 62. 

fiduciary capacity, property held by insolvent in, 318. 

following trust property, 319. 

forfeiture clauses in wills and settlements, 336. 

English law, as to, 336. 

distinction between English and Indian law, 338. 
forfeiture clauses, effect of, 336-339. 
forfeiture clauses, English law as to, 336. 
forfeiture of lease on insolvency, 338. 
forfeiture of lease on assignment, 338. 
forfeiture of share in partnership, 339. 
fraud, goods obtained by insolvent by, 366. 
future profits of business, 349. 
general power of appointment, 372. 
goods, contracts relating to sale of, 341. 
goods obtained by insolvent by fraud, 366. 

goods remitted by drawer of bill to acceptor for meeting acceptance, 327. 
goods sold and delivered to insolvent by mistake, 366. 
goods specifically appropriated to a particular purpose, 327. 
goodwill, 344. 

hel^ by insolvent in fiduciary capacity, 318. 

held on trust by 'insolvent, 318. 

immovable property, contracts relating to, 341. 

implements of husbandry, 334. 

insolvfyit cannot be compelled to work, 370. 

joint ffindu family — insolvency of manager, 360. 

joint Hindu family — ^insolvenoy of father, 360. 

joint Hindu family — insolvency of member other than manager or father, 350. 

lease, forfeiture clause in, 338. 

lease, forfeiture of, on assignment, 338. 

lease, forfeiture of, on insolvency, 338. 
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Property— concd. 

liability to perform contracts, 365. 

license to seize goods, 346. 

more right to sue, sale of, 369. 

mistake, goods sold or delivered to him by, 366. 

mistake of law, payment made to Receiver under, 368. 

money advanced for specific purpose, 327. 

money remitted by drawer of bill to acceptor for meeting acceptance, 327. 

money paid by customer to banker in current account, 328. 

money paid by customer to banker as deposit for a fixed period, 328. 

money paid into a bank to be applied in a specific manner, 329. 

mortgage with covenant to add to original security on mortgagor’s insolvency, 339. 

not divisible among creditors, 318-334. 

notice of equitable assignment, effect of, 322. 

order by debtor to creditor upon debtor’s debtor, 322. 

order on agent to pay, 323. 

ornaments of wife, 334. 

outside local limits and voluntary transfers, 438. 
partnership, forfeiture clause in, 339. 
partnership, share in, 344. 
patent, 346. 

payment by bankrupt’s wife of premiums on life policy of bankrupt, 368. 

. payment by way of fraudulent preference, 440 et aeq — see Fraudulent Preference, 
personal earnings, 369. 

personal earnings distinguished from profits of trade, 370. 
personal skili, contracts involving, 342. 
persons holding property in fiduciary capacity, 318. 
possibilities, 336. 

power of appointment, general, 372. 

power of attorney, 373. 

power to revoke trust, 373. 

pre-emption, property subject to right of, 356. 

profits of business, future, assignment of, 349, 360. 

profits of trade or business, 370. 

promise to pay debt out of money when received, 321. 

property attached By, Receiver, and rights of third persons, 52. 

property abandoned by Receiver as worthless, 346. 

property divisible amongst creditors, 335 et seq. 

property held by insolvent on trust, 318. 

property held by insolvent for specific purpose, 327. 

property in possession of third persons, 475-478. 

property in possession of Court, 427. 

property not divisible amongst creditors, 318 seq. 

property situate outside local limits and voluntary transfers, 43^. 

pro]^rty taken in execution, and rights of Receiver, 425-427. 

protected transactions. See Protected transactions. 

provident fund, compulsory deposit in, 346. ^ 

purchaser from Receiver, 63. 

realisation of. See Realisation of property. 

Receiver takes subject to equities, 365. 

Receiver takes subject to liability to perform contract, 365. 

Receiver takes subject to mortgage, 365. 

Receiver takes subject to pre-emption, 355. 



GENERAL INDEX. 


703 


Property— contd. 

Receiver bound to return goods obtained by insolvent by fraud or mistake, 
' 356. 

Receiver to do what is honourable, 357. 

reputed ownership and trust property, 321. 

revoke trusts, power to, 373. 

ri^ts of action, 353. 

right to follow trust property, 319.^ 

rule in Cohen o. Mitchell, 363. 

role in Ex parte Waring, 324. 

double insolvency, 324 et seq. 
rule in Ex parte James, 357. 
salary and pay of public officers and others, 372. 
sale by Court of disputed interest, 64. 
sale of a mere right to sue, 359. 

sale of attached property by executing Court after notice of admission of 
petition, 425. 

secured creditors, rights of. See Secured creditors. 

settlement, forfeiture clause in, 335. 

share in partnership, 344. 

shares, clause for compulsory transfer of, 339. 

short bills, 329. 

specific appropriation, 321. 

specific purpose, money advanced for, 327. 

specific purpose, property held by insolvent for, 327. 

spes suocessionis, 335. 

stock brokers, 332. 

suits by third persons to recover property attached by Receiver, 62. 

suits by undischarged insolvent, 354. 

things in action, 344. 

tools of artisans, 334. 

trade-mark, 346. 

trade, profits of, 370. 

transfers by insolvent, fraudulent within sec. 53 of the Transfer of Property Act^ 
48, 52. 

transfers by way of fraudulent preference, 440 ef seq. See Fraudulent preference. 

trust, property held by insolvent on, 318. 

trust in favour of creditors, 323. 

trust property, right to follow, 319. 

trust property and reputed ownership, 321. 

trust receipt, 333. 

trustee, beneficial interest of, 320. 

undischarged insolvent, suits by, 354. 

vesting of, in Oyirt, 170, 522. 

vesting of, in Official Receiver^ 520. 

vesting of, in Receiver, 170. 

volui^ry transfer, 428 ei aeq^ See Voluntary transfers. 

Waring, Ex parte, rule in, 324. 

wearing apparel, 334. 

wills, forfeiture clauses in, 335. 

work, insolvent cannot be compelled to, 371. 

Property taken In execution, 426-427. 

23 
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Protected tronsactionst 405-466. 
burden of proof of notice, 463. 
company, one man's, 463-465. 
consideration, 463. 

dealings by insolvent in respect of bis property, 456. 

debenture holders, 464. 

ddyivery of goods to insolvent, 462. 

enumeration of, 455. 

essentials of, ^5, 456. 

good faith, requisite of, 455. 

notice, burden of proving, 463. 

notice, efiect of, 463. 

payments by insolvent, 461. 

payments by insolvent to his solicitor, 462. 

payments to insolvent, 462. 

payment with notice under contract made without notice, 463. 
proceedings in invitum, 461. 

purchaser from person acquiring title from insolvent through an unprotected 
transaction, 464. 
relation back and, 23. 
reputed ownership and, 463. 

suit by insolvent after presentation of petition and before adjudication, 466. 
transactions before commencement of insolvency, 457. 
transactions after adjudication, 465. 

transactions between oommenoemeut of insolvency and adjudication, 457-461. 
transactions between commencement of insolvency and adjudication, English law, 
467. 

transactions must be bona fide, 455. 

** valuable consideration**, requisite of, 463. 
what are, 455. 

Protection order— 

discretion of Court, 193. 

power to make, 216. 

protection before adjudication, 163-164. 

protection order after adjudication, 216. 

refusal of, 194. ^ v 

Provident Fund- 

compulsory deposit in, 345. 

Public examination— 

of debtor at hearing of petition, 139, 148. 
scope of, 139. 

Purchaser bona fide and for value— ^ , 

from a donee who has acquired title under a voluntary settlement held to be void 
as against Receiver under s. 53, 437. 

from a person who has acquired title under a transfer made by debtor with intent 
to defeat or delay creditors, 464. ^ 

from a preferred creditor, 453. 

from bona fide transferee for value from insolvent, 464. 
from Receiver, 63. 

under a sale in execution, 176-178, 424. 
voluntary transfers and, 433. 
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Pardanashln woman- 

power to summon, 210. 

Be-adjndlcatlon— 

debts oontraoted before date of, 267. 
power to re-adjudge debtor insolTent, 266. 
re-adjudging debtor insolTent, 267. 
surety, liability of, after re-adjudiimtion, 267. 

ReallBation of Property- 

contempt of Court, 478. 

immovable property paying revenue to Government, realisation of, 479. 

possession of property by Receiver, 476. 

power to remove persons from possession, 476. 

power to remove persons from possession, limitation of, 477. 

powers of Receiver, 480-486. 

arbitration, leave to refer to, 483. 

business, leave to carry on, 482. 

goodwill, sale of, 480. 

legal practitioner, leave to employ, 483. 

mortgage, leave to, 483. 

receipt, power to give, 482. 

sale, power as to, 480. 

unsaleable property, leave to divide, 485. 

Receiver- 

accounting to Court 1^, 519. 
action by or against, 486-491. 

act or decision of, application to Court by person aggrieved. See Appeal to Court 
against Receiver. 

admission by insolvent, when binding. See Addenda. 

appeal by, 661. 

appointment of, 618. 

arbitration, power to refer to, 483. 

assignment of right of action by, 484, 486. 

attendance of insolvent on, 163. 

carrying on business of insolvent by, 482. 

commission of, 619. 

compromise by, 483. 

control of Court over, 619. 

costs, 668. See Costs. 

Court as Receiver, 622. 

distribution of property by. See Distribution of Property, Dividends. 

dividends, declaration of, and oversight or mistake of Receiver, 493-494. 

dividends, omission to pay, 616. 

division of propelky in specie by, 486. 

duties of insolvent, 163-216. 

duties of, 519. 

equitidB, Receiver takes subject to, 366. 

Ez parte James, ruling in, 367-369. 

insolvency rules relating to, 620. 

intervention of, and after-acquired property, 366. 

legal practitioners, power to employ, 483. 

liability of, for costs, 668. 

mere right to sue, transfer of, by, 359. 
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Recelver--concd« 

misfeasance of, 619. 

mistake, money paid to Receiver by, 858. 

mortgage by, 483. 

most act honourably, 356-359. 

negligenoe of, 519. 

petition by, 116. 

possession to be taken by, 475. 

powers of, which may be ezerdsed with leave of Court, 482-485. See Realization 
of Property. 

powers of, which may not be exercised without leave of Court, 480-482, See Realize, 
tion of Property. 

pre-emption. Receiver takes subject to, 355. 
proceedings, power of, to institute or defend, 486-491. 
purchase of insolvent's property by, 481. 
purchaser from, 53. 

realization of property by. See Realization of Property, 
receipts by, 48*2. 

rdation back of title of, 411 et eeg. See Relation Back. 

removal of, 519. 

remimeration of, 519. 

report as to debtor's conduct, 259. 

reputed ownership, insolvent's property in. See Reputed Ownership. 

rights of action, 486-491. 

rights of action, assignment of, by, 484, 485. 

sale by, 480. 

security for costs by, 489. 
security to be given by, 519. 
small insolvencies, in, 509. 
suits by and against, 486-491. 

as to insolvent's property, 486. 
costs of suit, etc. See Costs, 
defendant, insolvency of, pending suit, 489. 
leave to sue and defend, 486, 487. 
no leave necessary to sue Receiver, 488. 
notice under s^ 80 of Civil Procedure Code, 488. 
notice under O. 21, r. 22 of OivU Procedure Code, 488. 
plaintiff, insolvency of, pending suit, 488. 
summary administration, 509. 
vesting of insolvent’s prope^y in, 170. 
wilful default of, 519. 

Receiver in suit-- 

appeal by, 534. a 

of mortgaged proj^erty, rents realized by, 422. 
petition by, 117. 

property in custody of, and secured creditors, 182. 

Receiver in insolvency to have powers of a receiver under O. 40, r. 1 of Civil Proce- 
dure Code, 473. 

reputed ownership of goods held by, 385. 

Receiving Order- 

under T^ngliah law, 132, 
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Relation back, 411-418. 

aot of insolvenoy anterior to petitioning oreditor’e debt, 418. 
oommencement of insolvency, 412. 
effect of, 416. 

exception to doctrine of, 457. 
histjpry of the doctrine, 411. 
meaning of, 411. 
payments by insolvent, 417. 
payments to insolvent, 417. 

protected transactions, 23. See Protected Transactions. 

reputed ownership and, 388. 

results of doctrine of, 416. 

sham companies, 418. 

transfer of property by insolvent, 417. 

transfers not void as acts of insolvency unless within period of, 107-109. 
transactions impeachable under bankruptcy law, 415. 
transactions not impeachable under bankruptcy law, 415-416. 
trustees under void deed of transfer, 417. 

Reputed ownership, 374-4i0e 

administrator, property in reputed ownership of, 400. 
agent, goods entrusted to, 401. 
annuities, 381. 

attachment of goods held by reputed owner, 385. 
bailee for safe custody, goods in the hands of, 402. 
beneficiaries, 400. 
bill of exchange, 408. 
bill of lading, 404. 

board, affixing of, by mortgagee, 392. 
book debts, 381. 
booksellers, 394. 
building contracts, 400. 
business, meaning of, 380. 
capacity to consent, 395. 

change of ownership where it is notorious, 393. 
ohoses in action, 381. 
circumstances giving rise to, 388-392. 
clock-makers, 393. 

commencement of insolvency, 388, 410. 

conditions necessary for operation of the doctrine, 376. 

consent of true owner, 394. 

consent of true owner, nature of, 395-397. 

consent, determination of, 402-403, 406. 

consent, determftiation of, in case of goods, 406. 

consent, determination of, in case of trade debts, 407. 

consent, evidence of, 396. 

consent, when may be determined, 408. 

constructive possession, 383. 

custom, 393. 

debentures, 381. 

debts due, meaning of, 382. 

demand, effect of, 406. 

determination of, 402. 
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Repute ownersliip — contd. 

determination of consent, 406. 

determination of consent by institution of suit, 407. 
determination of consent by taking part of goods, 407. 
determination of consent in case of goods, 406. 
determination of consent in case of goods at sea, 407. 
determination of consent in case of trade debts, 407, 408. 
determination of consent wbere time granted after demand, 407. 
distress, goods seized under, 386. 
dock warrant, 404. 

doctrine of, when applicable, 376-388. 
essentials of, 376. 
evidence of, 302. 

executor, property in reputed ownership of, 400. 

executor de son tort, 400. 

factors, goods in hands of, 401. 

fixtures, 377. 

furniture, 304. 

goo^ abroad, 407. 

goods at sea, 407. 

goods, meaning of, 377. 

goods must be in possession, order or disposition of insolvent, 383. 

goods must not be insolvent's own, 307. 

goods, property in reputed ownership must be, 377. 

goods warehoused, 407. 

hire-purchase agreement, 402. 

history of, 376. 

horse dealer, 304. 

hotel keeper, 304. 

immovable property, not applicable to, 377. 

** in his trade or business," meaning of, 378. 

initials on goods, 302. 

insolvent must not be true owner, 307. 

jewellery, dealers in, 304. 

meaning of, 376. 

mortgagee, affixing of board by, 302. 
name on goods, 302. 

notice of assignment of trade debts, 407-408. 
notoriety of change of ownership, 303. 
partners, 400. 
partnership, share in, 381. 
piano-hiring, 304. 

■ pledge of goods held by reputed owner, 384. 

policies of life assurance, 381. * 

possession, order or disposition, 383-386. 

possession, determination of, 402, 403. 

possession, when may be determined, 408. 

possession must be real, 403. 

possession, sole, essential, 386. 

proof, true owner's right of, 408. 

property must be goods, 377. 

protected transactions and, 23. 

Provincial Insolvency Act. 400. 
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Reputed ownership— conta. 

xeoeiver, possession of. 385. 
requirements of section. 376. 
safes, dealers 304. 
sale or return. 402. 
secured creditors. 409. 
shares. 381. 

sheriff, possession of. 385. 

sole possession essential. 386. 

stock in public funds. 381. 

things in action and trade debts. 381. 

trade or business, goods for purposes of. 378. 

trade debts. 381-383. 

trade debts, determination of consent in case of. 407-408. 
trade debts, determination of consent, notice of assignment. 407. 
trade debts, notice of assignment to whom given. 208. 
trade debts — bills of exchange. 408. 

trade debts, notice of determination after insolvency. 408. 

traders, clause applies only to. 378. 

true owner, consent of. 3M-396. 

true owner, insolvent must not be. 397. 

true owner may be trustee. 399. 

true owner, meaning of. 398. 

true owner, right of proof of. 408. 

trust property and. 321. 399. 

trust property in hands of beneficiary. 400. 

trustees, property in reputed ownership of. 399. 

usage of trade. 393. 

warehouseman, 394. 

watch maker, 393. * 

Res Judicata— 

decisions as to title, etc., under s. 4. 54. 
dismissal of creditor’s jietition and. 140. 
dismissal of debtor’s petition and. 148. 

Revenue Court — 

matters within exclusive jurisdiction of. 215. 

Review- 

law as to. 560. 

where discharge refused absolutely. 273. 

Revision— ^ 

under s. 75 ( 1). first proviso. 559. 
under s. 115 of Civil Procedure Code, 559. 

Blgbts of Ictlon— 

assignment of, by Receiver. 484. 485. 
rights of acth n which vest in Receiver. 353-486 et seq. 
rights of action which do not vest in Receiver. 353-486 et seq. 
side of a mere right to sue, 359. 
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Roles— 

adjudication, as to, 162. 
annulment, as to, 240. 
composition, as to, 267. 
discharge, as to, 281 . 
dividends, as to, 497. 

firms, as to, 72 [f. n. (c)]. • 

petition, as to, 162. 

power to make rules, 670, 672. 

proof of debts, as to, 298. 

Receiver, relating to, 620. 
small insolvencies, as to, 610. 
summary administration, as to, 610. 

Salary— 

as a preferential debt, 312. 
vesting of, in Receiver, 372. 

Sale— 

by executing Court of property under attachment after notice of adjudication, 426. 
of insolvent’s property Official Receiver, 620. 
of insolvent’s property by Receiver, 480. 

Schedule of Creditors— 

appeal from orders regarding entries in — see Schedule 1 to the Act. 

consideration, inquiry into, 218. 

framing of, by Court, 218. 

framing of, by Official Receiver, 219. 

omission to prove, efiect of, 220. 

proof after framing of schedule and before discharge, 218. 
proof after discharge, 219. 

Scheme of Arrangemeut — See Composition and Scheme of Arrangement 
Second Insolvency, 366. 

Secured creditors— s 

adjudication, secured creditors not affected by, 183. 

attachment of mortgaged property in execution of mortgage decree, 183, 423, 427. 

equity of redemption, vesting of, in Receiver, 184. 

execution of decree, and rights of, 423, 427. 

interest on mortgage debt, 307. 

landlord’s x)ower of distress, 183. 

lease of mortgaged property by mortgagee to mortgagor, 183. 
leave to sue, 183. f 

leave to execute, 183. 
money paid into Court by defendant, 423. 

mortgage by settlor after settlement where settlement set aside under s. 6^. 437. 
mortgaged property, rent of, recovered by receiver appointed in a mortgage suit, 
422. 

order of adjudication, secured oreditors not affected by, 183. 

payment into Court by defendant, 422. 

proof by secured creditors, 298-303. See Proof. 
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Secured credltors—contd. 

property in custody of receiver in a suit» 182. 

property under execution and rights of secured creditors, 183, 423, 427. 

rent of mortgaged property let by mortgagee to mortgagor, 183. 

rent of mortgaged property recovered by receiver in mortgage suit, 422. 

reputed ownership and rights of, 408. 

righto of, not affected by adjudication. 183, 423, 427. 

rights of secured creditors in general, 298. 

rights of, as to proof, 298-301. See ^roof. 

sale of mortgaged property in exewsution of mortgage decree, 183, 423. 
stay of suit and, 189. 

suit by secured creditor, Receiver necessary party to, 185. 

suit on mortgage after adjudication, 183. 

suit, right of, not affected by proceedings under s. 53, 43 1« 

voluntary transfer and, 431, 437. 

who are, 182, 423. 

Seizure — See Attachment. 

by Receiver of debtor's property before adjudication, 161. 
by Receiver of debtor's property after adjudication, 475-477. 
by Receiver of property in hands of a third party, 474. 

Set-off — See Mutual dealings and Set-off. 

Settlements — See Voluntary Transfers. 

forfeiture clauses in, 334. 

Small Insolvencies, 509. 

Stay- 

civil Court, power of, to stay suit, etc., pending before it, 187. 
discretion to stay suit, etc., 187. 
execution against insolvent's person, stay of, 189. 
execution against insolvent's property, stay of, after adjudication, 189. 
execution against insolvent's property, stay of, before adjudication, 189. 
execution against insolvent’s property, inherent power to stay before 
adjudication, 189. 

inherent power to stay execution against insolvent’s property before 
adjudication, 189. 

proceedings which may be stayed, 187. 
proceedings which may not be stayed, 187. 
secured creditors and stay of suit, 189, 431. 
suits and other proceedings, stay of, 185. 

suits by secured creditor to realize his security and stay, 189, 431* 
suits commenced after adjudication without leave and stay, 188, 

Stock Exchange— # 

defaulting member, petition against, 116. 

petition by Stock Exchange creditor against defaulter, 116. 

property in possession of stock-broker, 332-333. 

Stranger to the Insolvency- 

jurisdiction over, 

under English law, 34-38. 
under Prov. I. A., 50-54. 
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Subordinate Court- 

appeal to Diatriot Ciourt and High Court* 541. See Appeals from Orders of Court. 

powers oonounent with Distriot Court* 32. 

power of High Court to stay insolvenoy proceedings in* 186. 

what is* 542. 

Sabsequent Insolvency, 365. 

Sabsequent Trade Creditors, 372. * 

Subsequent Purchaser— 5fee Purchaser bona fide and for value. 

Sub -purchaser — See Purchaser bona fide and for value. 

Suits and other proceedings— 

commenced before adjudication and leave to sue* 176. 
dividends* suit for, 495. 

during pendency of insolvency proceedings* 174. 

effect of annulment on suits and other proceedings* 239. 

execution against insolvent’s property and leave to execute* 176. 

execution against insolvent’s person and leave to execute* 178. 

execution* notice of* to Receiver* 488. 

for recovery of property attached by Receiver* 52. 

insolvent* suit by* after presentation of petition and before adjudication* 466. 
leave to execute* 176-180. 
leave to sue* 170-174. 

leave to sue and secured creditors* 183* 431. 

limitation for suit against insolvent after annulment* 180* 566. 

pending insolvency* 174. 

Receiver* by or against* 486-491. 
secured creditors* suit by* 183* 431. 
stranger to the insolvenoy* against* 
under English law* 34-38. 
under Prov. I. A., 50-54. 
suits by or against Receiver* 486* 491. 

leave to Reomver to sue or defend* 486* 487. 
leave of Court to sue Receiver* 488. 
notice of suit under s. 80 of Civil Procedure Code* 488. 
notice of execution under O. 21* r. 22* of Civil Procedure Code* 488. 
insolvenoy of plaintiff pending suit* 488. 
insolvehoy^Gil defendant pending suit* 489. 
stay of* 186-189. See Stay, 
undischarged insolvent* suits by* 354. 

Summary Administration- 

in case of small insolvencies* .509. 

Surety— . 

co-surety* petition by* 117. 
discharge* order of* and* 278. 

interest payable out of* 307. * 

petition by* 117. 

preferred creditor niay be* 442-443. 

proof by* 290, 292. • 

Surplus- 

assignment of* 496. 
attachment of * 496. 
insolvent entitled to* 496. 
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Things in action— 

and reputed ownership, 381. 

Testing of, in ReoeiYer, 344. 

Title- 

appeal on question relating to, 651-554. Su AppeaL 
questions of, 33, 39-41. 8t€ Jurisdiction, 
superior title of BeoeiTer, 34-35. 

Tools Of Artisans— 

do not vest in ReoeiTer, 334. 

Tort- 

damages for, and proof, 283. 

damages for tort to insolvent’s person, right of action for, 353. 

damages for tort to insolvent’s property, right of action for, 353. 

damages for tort both to insolvent *s person and property, right of action for, 353* 

Trade mark- 

vesting of, in Receiver, 346. 

Traders and non-traders— 

adjudication oi^ 73A. 

Trading after knowledge of insolvency, 268. 

Transactions with Insolvent — See Relation back, Protected Transactions, 
after adjudication, 189, 465. 
before commencement of insolvency, 457. 

between commencement of insolvency and before adjudication, 457. 
impeachable under bankruptcy law, when, 415. 
not impeachable under bankruptcy law, when, 415. 

Transfer of Proceedings, 67. 

Transfer of Property Act, sec. 53, 48-49, 62-53. 

Transfers — See Purchaser bona fide and for value. Assignment, 
fictitious transfers, 52. 

transfer which is in itself an act of insolvency, 
when void against Receiver, 77, 89, 107-109. 
when protected, 456. 

transfer for benefit of creditors. See Acts of Insolvency, 
transfer to defeat or delay creditors. See Acts of Insolvency, 
transfer by way of fraudulent preference. See IVaudulent Preference, 
transfers fraudulent under Ikansfer of Property Act, 52, 78. 
transfers fraudulent under Statute of Elisabeth, 78. 
voluntary settleij^ents. See Voluntary Transfers, 
voluntary transfers. See Voluntary Transfers. 

Trust Receipt- 

effect Jf, on rights of holder, 333. 

Trust- 

power to revoke, 373. 

property held by insolvent on trust, 318. See Property, 
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Trustee— 

bankniptoy, in, under English law, 133. 
oosts under void settlement, 438. 
petition by, 116. 

property held by insolvent as, 318. See Property, 
repayment of trust money not a fraudulent perference, 444. 
reputed ownership, 399. 

trustee under void deed, 241, 417. , 

Undischarged insolvent — See After-aoquired property, 
as a petitioning creditor, 116. 

debts contracted in trade after adjudication and before discharge, 372. 

disqualifications of, 190. 

interest of, in surplus, 496. 

obtaining credit, 505-606. 

pa 3 anents by, 461-462. 

payments to, 462. 

petition against, for second adjudication, 123. 
petition for adjudication by, 146. 

property acquired after adjudication and before discharge. See After-acquired 
property. 

protection of persons dealing with, 466 et eeq. 
security for oosts of suit by, 367. 
suits by, 364. 

trading for benefit of creditors, 495-496. 

Usurious Loans Act- 

interest under, 307. 

Vesting-— 

of property in Court, 170, 622. 

in Official Receiver, 620. 

in person appointed by Court on annulment, 238-239. 
in Receiver, 170. 

Voluntary Transfers, 428-439. 

appeal from order annulling voluntary transfer. See Schedule 1 to the Act. 
application to set aside, 431. 

by wl^om to be heard, 431. 
by whom to be made, 431 . 
contents of, 431 . 
effect of annulment on, 432. 
limitation for, 432. 
avoidance of, 428. 
avoidance, extent of, 437. 
burden of proof under the section, 429. 

burden of proof under sec. 53, Transfer of Property Act, 434.* 
burden of proving consideration, 434. 
burden of proving good faith, 434. 

consideration must be valuable, 433. t 

consideration, onus of proving, 434, 
consideration where in part only, 433. 
oosts of trustee of settlement, ^8. 

donee whether liable to restore money spent or property given disposed of, 428. 
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Volantary transfers— conol. 

exclusive Jurisdiction of Insolvenoy Oourt» 429-481. 
extent of avoidance, 437. 

** good faith,” meaning of, 434. 
good faith, burden of proving, 434. 
history of law as to, 428. 

incumbrances created by settlor after settlement, 437. 
jurisdiction, exclusive, of Xnsolvenoy Court, 420-431.' 

Jurisdiction where property situate outside local limits, 438. 
lien of trustees for costs, 438. 
limitation to set aside, 432, 435. 
marriage settlement, 433. 

mortgagee, right of, to proceed with suit though mortgage impeached as voluntary 
transfer, 431. 

mortgagee from settlor, rights of, on avoidance of settlement, 437. 
property situate outside local limits, 438. 
purchaser for value from donee or beneficiary, 433. 

Receiver, rights of, on avoidance of settlement, 437. 
rexK>rt of Receiver, whether evidence, 439. 
secured creditors, suit by, to realize security, 437. 
set-off, claim for, by donee, 438. 
settlement in consideration of marriage, 433. 
settlement, costs of trustee of, 438. 
suit by secured creditors to realize security, 431. 
terminus a quo for calculating two years, 435. 
transfer under order of Court, 439. 

transfer partly for and partly without consideration, 433. 

transfer executed two years before insolvenoy, 436. 

transferee from donee, 437. 

trustees, costs of, 438. 

two years how calculated, 432-436. 

two years, transfers more than, 436. 

valuable consideration, meaning of, 433. 

voidable, voluntary transfers are, 434-435. 

Vote— 

where composition or scheme proposed by insolvent, 243-244. 

Warrant— /See Arrest. 

Will- 

forfeiture clause in, 335. 


Wrongs— iSec Tort. 
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COMPARATIVE TABLE.— P.-t. I. A. 


p.-t. 

Ss. 


2 4 


Prov. 
B. A., I. A., 
1914. 1920. 

8b. Ss. 


28 (2) (6) 


29 



(of B.A.P 
1890) 


15 

59A 

16 

38(1),. (2), 
(8) 

16(6)-(10) 

38 (4) to 
(7) 

le(ii), 

(12), (14) 

20,39 
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Comparative Table— 



Soh. I, 
r. 5 


Sch. I, 
r. 6 


Sch. I, Sch. I, Sch. I, 

r. 7 T. 7 r. 7 


Sch., rr. 


B. A., 
1914. 
Sch., rr. 


Sch. I, Sch. I, Soh. I, 

r. 15 r. 14 r. 14 


Sch. I, Soh. I, Sch. I, 

r. 16 r. 15 r. 15 



Soh. I, 
r. 17 


Sch. I, Sch. I, Soh. I, 

r. 18 r. 17 r. 18 


Sch. I, Sch. I, Sch. I, 

r. 19 r. 19 r. 20 

Sch. I, Sch. I, Sch. I, 

r. 20 ^ r. 21 r. 22 

Sch. T, Sch. I, Sch. I, 

r. 21 T. 22 T. 23 



Soh. I, 
r. 8 


Sch. I, Soh. I, Soh. I, 
r. 9 r. 8 r. 8 


Soh. I, Sch. I, Soh. I, 

r. 22 r. 25 r. 26 


Sch. II, Sch. II, Soh. II, 33 

r. 1 r. 1 r. 1 


Soh. I, Soh. I, Sch. I, 

r. 10 r. 9 . r. 9 


Sch. II, Sch. II, Sch. II, 49 
r. 2 r. 2 r. 2 


Sch. I, Sch. I, Sch. I, 

r. 11 r. 10 r. 10 


Sch. II, Sch. II, Soh. II, 
r. 3 r. 3 r. 3 



Soh. I, 
r. 12 


Boh, I, Soh. I, Sch. I, 

r. 13 r. 12 r. 12 


Sch. II, Sch. II, Soh. II, 
r. 4 r. 4 r. 4 


Sch. II, Sch. n, Soh. II, 
r. 5 r. 5 r. 5 


Sch. I, Soh. I, Soh. 1, 

r. 14 r. 13 r. 13 


Sch. II, Sch. n, Sch. II, 
r. 6 r. 6 r. 6 
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Comparative Table— ooncU. 



Soh.» rr. 


Soh. 11, Soh. 11, Soh. 11, 
r. 7 r. 7 p. 7 


Soh. n, Soh. n, Soh. 11, 
r. 8 r. 8 r. 8 


Soh. 11, Soh. 11, Soh. II, 
r. 0 r. 9 r. 10 


Soh. II, Soh. II, Soh. II, 
r. 10 r. 10 r. 11 


Soh. II, Soh. II, Soh. 11, 
r. II r. 11 r. 12 



Soh. II, 
P.20 


Soh. II, 

p. 21 


Soh. II, Soh. 11, Sch. II, 
p. 22 r. 10 p. 20 


Soh. II, Soh. II, Soh. II, 
r. 12 p. 12 p. 13 


Soh. II, Sch. II, Sch. II, 48 
p. 23 r. 20 r. 21 


Soh. II, Soh. II, Soh. II, 
p. 13 r. 13 p. 14 


Sch. 11, Sch. II, Soh. II, 45 
r. 24 p. 21 p. 22 


Soh. II, 
p. 14 



Soh. II, 

p. 16 


Soh. II, Sch. II, Sch. II, 
p. 25 r. 22 r. 23 



Soh. II, Soh. II, Sch. II, 
p. 15 p. 15 p,^16 


Sch. II, Soh. II, Sch. II, 59 
p. 26 r. 23 r. 24 


Soh. II, Soh. II, Soh. II, 
p. 16 p. 16 p. 17 


Soh. II, Soh. II, Soh. II, 50 
p. 27 p. 25 p. 26 


Soh. II, Soh. II, Soh. II, 
p. 17 p. 17 p. 18 
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THE PRESIDENCY-TOWNS INSOLVENCY ACT. 

( m of 1909. ) (a) 

[12^ March 1909.] 


An Act to amend die law of buolvency in die Prendency.itowns 
and the town Rangoon. 

Whereas it is expedient to amend the law relating to insolvency in the 
Presidency-towns and the(&) [towns of Rangoon and Karachi] ; It is hereby 
enacted as follows : — 

Preliminary. 

Short title and com- !• (1) This Act may be called the Presidency-towns 

mencement. Insolvency Act, 1909. 


(2) It shall come into force on the first day of January 1910. 


2. In this Act, unless there is anything repugnant in 

Doflnitions. ri v* j. . * ^ ^ 

the subject or context, — 

(a) creditor includes a decree-holder ; 

(b) debt ” includes a judgment-debt, and “ debtor ” includes a 
judgment-debtor ; 

(o) [(bb) judge ” includes a Judicial Commissioner and an Additional 
Judicial Commissioner ; 

(bbb) “ limits of the ordinary original civil jurisdiction means, in 
respect of the (d) [Court of Judicial Commissioner of Sind] 
the limits of the municipal district of Karachi as from time to 
time constituted under the Bombay District Municipal Act, 
1901, the Port of Karachi, the Cantonments of Karachi and 
Manora, and any area within the original civil jurisdiction of 
the said Qourt notified in this behalf by the Local Government,] 

(c) “ official assignee ” includes an acting official assignee (e) [and a 

deputy official assignee, whether permanent or acting]. 


(d) “ prescribed ” means prescribed by rules ; 

(e) “ property ” includes any property over which or the profits of 

which any person has a disposing power which he may exercise 
for his own benefit ; ^ 

(f) “ rules ” means rules made under this Act ; 


(a) For Statemeut of Objects and Reasons, see ** Gazette of India," 190d, Pt. V, p. 275, for Report 

of Select Committee, see H^id, 1009, Pt. V, page 3 ; and for Proceedings in Council, see 9Sbid, 1008, 
rt. VT, pages 41 and 182, and tbid, 1009, Pt. VI, i>ages 12 and 22. 

(b) These words were substituted for the words " town of Rangoon ** by a. 4 (a) and (b) of the 

Insolvency (Amendment) Act, 1026 (9 of 1926). 

(e) Those definitions were inserted by s. 3, ibid, 

(d) The words ** Chief Court of Sind '* are to be read for the words ** Court of the Judicial Commle- 
sioner of Sind ** when the Sindh Courts (Supplementary) Act, 1026 (34 of 1026) comes Into force, 
e) These words were added by the Insolvency Law (Amendment) Act, 1930 (10 of 1030). 
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(g) ** secured creditor ” includes a landlord who under any enactment P.-t, I. A. 

for the time being in force has a charge on land for the rent of ss. 2*6 
that land ; 

(h) Court” means the Court exercising jurisdiction under 
this Act ; and 

. -(i) “ transfer of property ” includes a transfer of any interest therein 

and any charge created thereon. 

Courts under Presidency-towns Insolvency Act— P. 3i, para. 5i. 

PART I. 

Constitution and Powers op Court. 

Jurisdiction, 

Courts having jurist 3. The Courts having jurisdiction in insolvency under 
ilction In Insolvency. ^Jiia Act shall be— 

(a) the High Courts of Judicature at Fort William, Madras, 

(/) [Bombay and Rangoon], and 

{^) (. 7 ) Court of Judicial Commissioner of Sind]. 

Parallel enactments.— b. og. 

Courts under Presidency-towns Insolvency Act— P. 3i, para. oi. 

Jurisdiction of Courts under Presidency-towns Insolvency Act— P. 31 » 

para. 52. 

4. All matters in respect of which jurisdiction is given by this Act 

Jurisdiction to be Ordinarily transacted and disposed of by or 

exercised by a single under the direction of one of the Judges of the Court, 

and the Chief Justice or (A) [Judicial Commissioner] 
shall, from time to time, assign a Judge for that purpose. 

Parallel enactments.— cy. B.A., 1883, s. 94 (2) ; B.A., 1914, s. 97 (2). 

5. Subject to the provisions of this Act and of rules, the Judge of a 
Exercise of jurisdic- Court cxercising jurisdiction in insolvency may exercise 

tion In chambers. in chambers the whole or any part of his jurisdiction. 

Parallel enactments.— cy. B.A., 1883, s. 98 ; B.A., 1914, s. loi. 

6. (1) The Chief Justice or (i) [Judicial Commissioner] may, from time 

to time (j) direct that, in any matters in respect of which 
to jurisdiction is given to the Court by this Act, an ofl5cer of 

^ the Court appointed by him in this behalf shall have all 

(/) These words were substituted for the words** and Bombay” by s. 4 (a) and (6) of the Insolvency 
(Amendment) Act, 1926 (9 of 1920). 

(Sf Thcst words were Inserted by the Insolvency (Amendment) Act, 1926 (9 of 1920) and are to 
be replaced by the words ** the Chief Court of Sind ” when the Sindh Courts (Supplementary) 

Act, 1920 (34 of 1920) comes into force. 

lAi These words were substituted 19y ss. 6 A 0 of the Insolvency (Amendment) Act, 1920 (9 of 1920), 
and are to be replaced by the words ** Chief Judge ” when Act 34 of 1920 comes into force. 

(i) These words were substituted by ss. 6 and 0 of the Insolvency (Amendment) Act, 1920 (9 of 1920), 
and are to be replaced by the words ” Chief Judge '* when Act 84 of 1920 comes into force. 

(J) For order issued by Chief Justice of High Court, ICadras, gee ** Fort St. George Gazette,” 1910 
Ft. II, p. 735. 
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P.«4. L A. or any of the powers in this section mentioned ; and any order made or act 
St, 7 done by such officer in the ezeicise of the said powers shall be deemed the 
order or act of the Court. 

(2) The powers referred to in sub-section (1) are the following, namely: — 

(a) to hear insolvency petitions presented by debtors, and to make 

orders of adjudication thereon ; 

(b) to hold the public examination of insolvents ; 

(c) to make any order or exercise any jurisdiction which is prescribed 

as proper to be made or exercised in chambers ; 

(d) to hear and determine any unopposed or ex-parte application ; 

(e) to examine any person summoned by the Court under section 36. 

(3) An officer appointed under this section shall not have power to 
commit for contempt of Court. 


Parallel enactments.— <0/. B.A., 1883, s. 99; B.A., I9i4,s. 102. 


7« Subject to the provisions of this Act, the Cour^ shall have full 
power to decide all questions of priorities, and all 
decide all questions Other questions whatsoever, whether of law or fact, 
arising In Insolvency. ^j^^h may arise in any case of insolvency coming within 

the cognizance of the Court, or which the Court may deem it expedient or 
necessary to decide for the purpose of doing complete justice or making a 
complete distribution of property in any such case ; 


(k) [Provided that, unless aU the parties otherwise agree, the power 
hereby given shall, for the purpose of deciding any matter arising under 
section 36, be exercised only in the manner and to the extent provided 
in that section.] 


Parallel enactments.— B.A., 1883, s. 102 (i) ; B.A., 1914, s. 105 (i) ; Prov. I. A.» 
8. 4. V 

Jurisdiction to decide questions arising in insolvency.— P. 33, para. 57. 
Corresponding sections of Bankruptcy Acts.— Pp. 33 and 34, para. 67A. 
Superior title of trustee in bankruptcy in certain cases.— Pp. 33-36, para. 68. 
Exercise of Jurisdiction under the English law discretionary.- Pp. 36-38, 
para. 59. 

Letters Patent.— Pp. 38 and 39, para. 60. 

Gases under Presidency-towns Insolvency Act, s. 7.— Pp. 39-41, para. 6 OA. 
Calcutta decisions.— P. 4i, para. 6 OB. ^ 

Bombay decisions.— P. 42, para. 6 I. 

Madras decisions.— Pp. 42-44, para. 62. 

Amendment of the section.— Pp. 44-47, para. 62A. 

Transfers within sec. 53 of the Transfer of Property Act, 1882.— Pp. A and 49, 
52 and 53, paras. 620 and 66. 

Time for taking objection to exercise of Jurisdiction.— P. 49, para. 62D. 
Limitation.— P. 49, para. 62E. 


(Ih) This provlBo 
011927). 


was added by s. 2 of the Fresldenoy-towiis Insdlveacy (Amendment) Act, 1927 


(n 
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Appedh. 

App«i.ini™oiv«u,. *• O' ^"y “y o«i«' p.-i. i. a. 

made by it imder its insolvency jurisdiction. ^ g 

(2) Oidets in insolvency matters shall, at the instance of any person 
aggrieved, be subject to appeal as follows, namely : — 

’(a) an appeal from an order made by an officer of the Court empowered 
under section 6 shall lie to t^e Judge assigned under section 4 for the 
transaction and disposal of matters in insolvency and no further 
appeal shall Ue except by leave of such Judge ; 

(b) save as otherwise provided in clause (a), an appeal from an order 
niade by a Judge in the exercise of the jurisdiction conferred by 
this Act shall lie in the same way and be subject to the same 
provisions as an appeal from an order made by a Judge in the 
exercise of the ordinary original civil jurisdiction of the Court. 

Parallel enactments.— C/.B.A., 1883, 8.104; B. a., 1914, s. 108 : Pror. i. A. 

8. 7S. 

Appeals and Bevlew.— P. 622. 

Sub-sec. (1) - 

Review and re-bearing.— P. 623. para. 774. 

Powers of Court to review and re-taearlng.— P. 624, paia. 776 . 

Who may apply for a review.— P. 624, pva. 777. 

Application to what Court.— P. 624, pan. 778. 

Orders made by officer empowered under s. R— P. 626, para. 779. 

Limitation for application for review.— P. 626, para. 780. 

Appeal from order on review.— P. 626, para. 781. 

Sub-sec. (21 

Appeal from orders of officer empowered under s. R— P. 626, para. 782. 

Appeal from orders of Judge exercising Insolvency Jurisdiction.— P. 627, 
paia. 783. 

Appeal to what Court.- P. 627, pan. 784. 

Orders appealablR— P. 627, para. 786. 

Who may appeal— P. 628, para. 786. 

Person aggrieved.— P. 628, para. 787. 

Appeal against order of adjudication.— P. 629, para. 788. 

Petitioning creditor— P. 634, para. 789. 

Appeal by insolvent— P. 634, para. 790. 

Appeal by Official Assignee.— P. 636, para. 791. 

Appeal by creditors.— P. 636, para. 792. 

Appeal against refusal to hear.— P. 637, para. 793. 

Order for private examlnatloa- P. 637, para. 794. 

Contempt of tourt—P. 637, para. 796. 

Order for administration in insolvency of estate of person dying Insolvent— 

P. 637, para. 79R 

Nottce to Official Assignee.— P. 637, para. 797. 

Orders which may be made In appeal.— P. 638, para. 798. . 

Security for costs.— P. 638, para. 799. 

Special leave to appeal.—?. 638, para. 800. 

Where Judges differ in opinion.— P. 638, paia. 80i. 

Appeal to Privy Connell.— P. 639, paia. 802. 
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P>t.I.A. 
as. 8»9 


Limitation for appeal from order of officer empowered under s. 6 .— p. 639, 

para. 803. 

Limitation for appeal from order of Judge exercising Insolvency Juris- 
diction.— P. C39, para. 804. 


PART n. 

Proceedings from Act of. Insolvency to Discharge. 

Acts of insolvency. 

9 . A debtor commits an act of insolvency in each of the 

Acts of insolvency. ^ n . « 

following cases, namely : — 

\}k) if, in British India or elsewhere, he makes a transfer of all or 
substantially all his property to a third person for the benefit 
of his creditors generally ; 

(b) if, in British India or elsewhere, he makes a transfer of his property 
or of any part thereof with intent to defeat or delay his creditors ; 

(c) if, in British India or elsewhere, he makes any transfer of his 
property or of any part thereof, which would, undei '^his or any 
other enactment for the time being in force, be void as a fraudulent 
preference if he were adjudged an insolvent ; 

(d) if, with intent to defeat or delay his creditors, — 

1 

(^) he departs or remains out of British India, 

(it) he departs from his dwelling-house or usual place of business 
or otherwise absents himself, 

(tii) he secludes himself so as to deprive his creditors of the means 
of cQjamunicating with him ; 

(e) if any of his property has been sold or attached for a period of 
not less than twenty-one days in execution of the decree of any 
Court for the payment of money ; 

(f) if he petitions to be adjudged an insolvent ; 

(g) if he gives notice to any of his creditors that he has suspended, 
or that he is about to suspend, payment of his debts ; 

(h) if he is imprisoned in execution of the decree of any Court for 

the payment of money. ^ 

Explanation. — ^For the purposes of this section, the act of an agent 
may be the act of the principal, even though the agent have no specific 
authority to cozhmit the act. 
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Parallel enactments.— B.A., isss , ». 4 ; b,a., 1914, as. i (i), 2 ; Prov, 1 . A, s. s. 
Jurisdiction to make adjudication order.— P. 62. para. 82. 

Debtor.— P. 62, para. 83. 

Foreigners.— Pp. 62-66, para. 84. 

Minors.— P. 06, para. 86. 

Minor partners.— P 67, para. 86. 

Married women. — Pp. 68 and 69, para. 87. 

Lunatics.— P. 69, para. 88. 

Joint debtors.- P. 70, para. 89. 

Partners : Firm.— P. 70, para. 90. 

Joint Hindu family. — Pp. 72 and 73, para. 91. 

Corporations and registered companies.— P. 73A. 

Traders and non-traders. — P. 73A, para. 03 . 

Origin and objects of acts of Insolvency.— P. 74, para. 94. 

Principles common to all acts of Insolvency.— Pp. 106 . 100 , para. 138 . 

Cl. (a) — Transfer for the benefit of creditors. 

Transfer for benefit of creditors generally.— Pp. 76 and 70 , para. oo. 

Act of Insolvency committed abroad.— P. 76, para. 97. 

Party or privy to transfer for benefit of creditors.— P. 77, para. 98. 

Transfer for benefit of creditors void as against receiver.— P. 77, para. 100 . 

Cl. (b) — Transfer loith intent to defeat or delay creditors. 

Transfer with intent to defeat and delay creditors.— P. 77, para. lOO. 

Intent to defeat or delay creditors.— P. 78, para. lOOA. 

Transfers fraudulent under Transfer of Property Act, sec. 53.— Pp. 78 and 
79 , para. lOOB, 

Transfers fraudulent under insolvency law.— P. 79, para. 100 c. 

Sale or mortgage of substantially the wbole property for past debts.— P. 80 , 

para. 101. 

Sale of substantially the wbole property for a present consideration.— 
P. 81, para. 102. 

Mortgage of substantially the whole property for a present consideration.— 
P. 82, para. 103. 

Mortgage of substantially the whole property securing existing debt and 
present advance.— P. 83, para. 104. 

Mortgage of substantially the whole property securing existing debt and 
future tulvance. — Pp. 84 and 86, para. 106. 

Consideration.— P. 86, para. 106. 

After-acQUired property.— P. 86, para. 107. 

What is whofe of debtor’s property.— P. 86, para. los. 

Transfer of part only of debtor’s property.— P. 87, para. 109. 

“ Trwsfer. P. 88, para. 110. 

“ Gift. P. 88, para. 111. 

Mortgage by partner of partnership property.— P. 88, para. 112 . 

Act of insolvency committed abroad.— P. 88, para. 113. 

Transfer when void as against Official Assignee.— P. 89, para. 114. 

23 A 


P^LA. 
a. 9 
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Cl. (o ) — Tranter bf/wof/ of fnudvlmtpnftreHee. 

M. 9 , 10 Transfer by way of frandnlent preference.— p. so, pm. i is. 

Ol.(d)-^Diparturefrom BrUUk IniUa or dwdUng'kouu or pkee 
of busines*. 

Avoiding creditors.—?. 89, pam. lie. 

Intent to defeat or delay.— P. 90, para. in. < 

Departing or remaining ont of British India.—?. 90, para. us. 

Departure or absence from dwelUng-honse or place of bnslness.— P. ei, 
para. 119. 

“ Secludes himself.”— P. 92, para. 120. 

CL (e ) — Sale or aUaehment in- exeaUion. 

Sale or attachment In execution.— Pp. 92 and 93, para. 121. 

Twenty-one days.— P. 93, para. 122 . 

Attachment or sale In execution of decree.—?. 94, para. 123. 

Sale during pendency of adjudication order.—?. 96, para. 124. 

Decree against partners.- P. 96, para. 126. 

Ct, (f) — Petition by dditor for adjudication. 

Debtor’s petition.— P. 96, para. 126A. 

Cl. (g) — Notice of euspenaion of payment. 

Notice of suspension of payment.— P. 96, para. 126. 

What Is notice.— P. 96, para. 127. 

What Is suspension of payment.— P. 96, para. 128. 

Inability to pay.— P. 96, para. 129 . 

Temporary suspension.- P. 97, para. 130. 

Test. — Pp. 97 and 98, para. 131. 

Estoppel.— P. 99, para. 132. 

Notice by agent— p. 99, para. 133 . 

Non-traders.— P^99, para. 134. 

Cl. (h) — Imprisonment in execution of money decree. 

Remaining In prison.— P. 99, para. 136. 

Expianation,—Aet of Insolvency committed by agent. 

Act Of Insolvency committed by agent— Pp. 100 - 103 , para. 136. 

Partner as agent— P. 104, para. 137. 

Order of adjudication.^ 

10. Subject to tlie conditions specified in this Act, if a debtor commits 
an act of insolvency, an insolvency petition may be 
Power to adjudicate, either by a creditor or by the debtor, and 

the Court may on such petition make an order (hereinafter called an order 
of adjudication) adjudging him an insolvent. 
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Explanation , — The presentation of a petition by the debtor shall be L A. 

deemed an act of insolvency within the meaning of this section, and on 
such petition the Court may make an order of adjudication. 

Parallel enaCtmentS.~-B.A.. 1883, s. 5 ; B.A., 1914, s. 3 ; Frov. I. A., s. 7. 

Power to adjudication.— P. no, para. 139. 

KMrictioiw on juris- Court shall not have jurisdiction to make an 

prder of adjudication unless — 

(a) the debtor is, at the time of the ]>resentation of the insolvency 
petition, imprisoned in execution of the decree of a Court for 
the payment of money in any prison to' which debtors are 
ordinarily committed by the Court in the exercise of its ordinary 
original jurisdiction ; or 

(b) the debtor, within a year before the date of the presentation of 
the insolvency petition, has ordinarily lesided or had a dwelling- 
house or has carried on business either in person or through an 
agent within the limits of the ordinary original civil jurisdiction 
of the Court ; or 

(c) the debtor peisonally works for gain within those limits ; or 

(d) in the case of a petition by or against a firm of debtors the firm 
has carried on business within a year before tlie date of the 
presentation of the insolvency petition within those limits. 

Parallel enactments.— c/. B.A., 1883, s. 6 (i) (d) ; B.A., 1914, s, 4 (i) (d); Piov. 

I. A., 8. 11. 

Court to which petition should he presented.—?, no, para. 140. 

Restriction on Jurisdiction.— P. ill, para. 140A. 

Imprisonment within Jurisdiction.— P. in, para. I4i 

Ordinarily resides or has a dwelling-house.— P. in, para. 142. 

Carrying on business.— P. 112, para. 143. 

Carrying on business through an agent.—?. 112, para. 144. 

Adjudication of firm.— P. ns, para. 146. 

Presentation of petition to a wrong Court.—?, ns, para. 146. 

CoiulitioiiH ' on which 12 . (1)A creditor shall not be entitled to present an 

creditor may petition. insolvency petition against a debtor unless — 

(a) the debt owing by the debtor to the creditor, or, if two or more 
creditors join in the petition, the aggregate amount of debts 
owingr^to such creditors, amounts to five hundred rupees, and 

(b) the debt is a liquidated sum payable either immediately or at 
some certain future time, and 

(b) the act of insolvency on which the petition is grounded has occur- 
red within three months before the presentation 6t the petition. 

(2) If the petitioning creditor is a secured creditor, he shall in his 
petition either state that he is willing to relinquish his security for the benefit 
of the creditors in the event of the debtor being adjudged insolvent or give 
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P.«t. I.' A. an estimate of the value of the security. In the latter case he may be admitted 
m. 12,13 as a petitioning creditor to the extent of the balance of the debt due to him 
after deducting the value so estimated in the same way as if he were an 
unsecured creditor. 

Parallel enactments.— B.A., 1883, s. 6 (i) (») to (o), 8 (2) B.A., 1914, s. 4 (l) (a) 
to (o), 4 (2) ; Prov. I. A., ». 9. , 

Bequlsltes of creditor’s petition.— P. 114, pais. 147. 

Who may be a petitioning creditor.— P. 114, para. 148. 

Debt must exist before act of insolvency.- P. 117, para. 149. 

Amount of debt.— P. 117, para. 160. 

Debt mast be llduidated.- P. 117, pars. I6l. 

What debt insufflcient.- P. 118, para. 162. 

Joint debtors.— P. 118, para. 163. 

Act of insolvency must be within three months of petition.— P. iis, para. 164. 

Secured creditor’s petition.— P. 119» para. 166. 

Limitation.- P. 119, para. 166. 

13 . (1) A creditor’s petition shall be verified by affidavit of the 

Proceeding, and order creditor, or of Some person on his behalf -having 
on creditor's petition. knowledge of the facts. 

(2) At the hearing the Court shall require proof of — 

(a) the debt of the petitioning creditor, and 

(b) the act of insolvency or, if more than one act of insolvency is 
alleged in the petition, some one of the alleged acts of insolvency. 

(3) The Court may adjourn the hearing of the petition and order service 
thereof on the debtor. 

(4) The Court shall dismiss the petition — 

(a) if it is not satisfied with the proof of the facts referred to in sub- 
section (2) ; or 

(b) if the debtor appears and satisfies the Court tliat he is able to 
pay his>^ebt8, or that he has not committed an act of insolvency 
or that for other sufficient cause no order ought to be made. 

(6) The Court may make an order of adjudication if it is satisfied 
with the proof above referred to, or if on a hearing adjourned under sub- 
section (3) the debtor does not appear and service of the petition on him is 
proved, unless in its opinion the petition ought to have been i)rc8ented before 
some other Court having insolvency jurisdiction. 

(6) Where the debtor appears on the petition and denies that he is 
indebted to the petitioner, or that he is indebted to such an amount as would 
justify the petitioner in presenting a petition against him, the Court, on 
such security (if any) being given as the Court may require for payment to 
the petitioner of any debt which may be established against the debtor in 
due course of law, and of the costs of establishing the debt, may, instead 
of dismissing the petition, stay all proceedings on the petition for such time 
es may be required for trial of the question relating to the debt. 
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(7) Where proceedings are stayed, the Court may, if by reason of the 
delay caused by the stay of procmdings or for any other cause it thinks 
just, make an order of adjudication on the petition of some other creditor, 
and shall thereupon dismiss,. on such terms as it thinks just, the petition on 
which proceedings have been stayed as aforesaid. 

(8) A creditor’s petition shall not, after presentation, be withdrawn 
without leave of the Court. 

Parallel enactments.— B.A., 1883, s. 7 -, B.A., isu, s. s ; ef. Vtov. l. A, as. I2. 

14, 24, 26, 27 (1). 

Contents and verification of creditor’s petition.— P. I20, para. 167. 

Amendment of petition.— P. 120 , para 168. 

Facts to be proved at the hearing.— P. 120 , para. I 60 . 

Debtor as a witness.- P. 120 , para. I 60 . 

Inaniry into consideration for debt : power to go behind’ Judgment.- P. 121 , 

para. 161. 

Service of petition.— F. 121 , para. 162. 

Adjourning hearing of petition.— P. 122 , para. 163. 

Dismissal of petition.— P. 122 , para. 164. 

Petition may be dismissed for sufiiclent cause.- P. 122 , para. I 66 . 

Abuse of bankruptcy laws.— P. 123 , para. I 66 . 

Where insolvency proceedings are pending in another Court- P 124, 

para. 167. 

Dismissal of petition after discharge.— P. 126, para. ihh. 

Order of adtudicatlon.- P. 126, para. i6u. 

Stay of proceedings to ascertain amount of debt— P. 12 . 5 , pi»ra. no. 

When order of adjudication takes effect — P. 126, para. nuA. 

Withdrawal of petition.— P. 153, i)ar8. 227 . 

No withdrawal after adjudication.— P. I63, imra. 228 . 

roiiditioiiH on which 14. (0(1) A debtor sliall not be entitled to present 
debtor may petition. insolvency petition unless — 

(a) his debts amount to five hundred rupees, or 

(b) he has been arrested and imprisoned in exec ution of the dec^ree 
of any Court for the payment of money, or 

(c) an order of attachment in execution of such a dtjcree has been 
made and is subsisting against his property. 

(m) [(2) A debtor in respect of whom an order of adjudication, whether 
made under this Act or under the Provincial Insolvency Act, 1920, has been 
annulled owing to his failure to ajiply or to prosecute an application for his 
discharge shall n^it be entitled to present an insolvency petition without the 
leave of the Court by which the order of adjudication was annulled. Such 
Court shall not grant leave unless it is satisfied either that the debtor was 
prevented by any reasonable cause from presenting or prosecuting his applica- 
tion, as the case may be, or that the petition is founded on facts substan- 
tially different from those contained in the petition on which the order of 
adjudication was made.] 

(l) This section was re -numbered by s. 2 of the Insolvency (Amendment) Act, 1927 (11 of 1927). 

(m) This sub-scctlon was added, ibid. 


P.>4.I.A. 
n. 1 % 14 
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P-t, I, A. Parallel enactments.— Prov. l a., a. lo. 

|i. ' Condltlmis on whicli debtor may petition.— P- 127, para. 171. 
as. IVtO mggj amount to RS. 600.— P. 127, para. 172. 

Imprlsonmentof debtor.— P. 127, para. 173. 

Attachment of debtor’s property.— P. 127, para. 174. 

Second petition by undischarged Insolvent— p. 128, para. 175 . 

15 . (1) A debtor’s petition shall allege that the debtor is unable to 
pay his debts, and, if the debtor proves that he is 
entitled to present the petition, the CWrt may thereupon 
make an order of adjudication, unless in its opinion the 
petition ought to have been presented before some other Court having 
insolvency j urisdiction . 

(2) A debtor’s petition shall not, after presentation, be withdrawn 
without the leave of the Court. 

(n) [(3) On the making of the order admitting his petition, a debtor 
shall- 

(a) unless the Court otherwise directs, produce all his books of account, 
and 

(b) file such lists of creditors and debtors and afford such assistance 
to the Court as may be prescribed, 

failing which the Court may dismiss his petition.] 

Parallel enactments.— B.A., 1883, s. 8 ; B.A., 1914, s. e ; Prov. l. A., ss. 13, 25. 
Contents of debtor’s petition.— P. 129, para. 176 
Dismissal of debtor’s petition.— P. 129, para. 177. 

Order of adjudication.— P. 129, para. 178. 

Refusal to adjudicate on debtor’s petition on ground of abuse of process of 
law.— P. 130, para. 181. , 

Withdrawal of petition,— P. 153, para. 227. 

No Withdrawal after adjudication.— P. 153, para. 228. 

Consolidation of petitions.— P. 154, para. 229. 

Power to change carriage of petition.— P. 154, para. 23o. 

Continuance of proceedings on death of debtor.— P. 155, para. 231. 

Power to dismiss petition against sofiie respondents.— P. 156, para. 232. 
Power to stay proceedings.— P. 157, para. 233. 

Malicious proceedings in insolvency.— P. 157, para. 234. 

Reference of Insolvency petition to arbitration.— P. 158, para. 236. 


Diticretionary powers 
as to appointment of 
interim receiver. 


16 . The Court may, if it is shown to be necessary for the protection 
of the estate, at any time after the presentation of an 
insolvency petition and before an order of adjudication 
is made, appoint the official assignee to be interim 
receiver of the property of the debtor, or of any part thereof, and direct 
him to take immediate possession thereof or any part thereof, and the 

(») This sub-section was added by s. 3 of the Presidency-towns Insolvency (Amendment) Act, 1027 
(19 011927). 
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official assignee shall thereupon have such of the powers conferable on p.Mt, I. A, 
a receiver appointed under the Code of Civil Procedure, 1908, as may. w, 16«tt 
be prescribed. 

Parallel enactments.— B.A., less, 8. lo (i) ; B.A., 19U, b. s ; Prov. i. A., a. 20. 

Interim receiver.— P. lee, pan. 237. 


17 .* On the making of an order of adjudication, the property of the 
insolvent wherever situate shall vest in the official 
assignee and shall become divisible among his creditors, 
and thereafter, except as directed by this Act, no 
creditor to whom the insolvent is indebted in respect of any debt provable 
in insolvency shall, during the pendency of the insolvency proceedings, have 
any remedy against the property of the insolvent in respect of the debt or 
shall commence any suit or other legal proceeding except with the leave of the 
Court and on such terms as the Court may impose : 

Provided that this section shall not aSect the power of any secured 
creditor to realize or otherwise deal with his security in the same manner as 
he would have been entitled to realize or deal with it if this section had not 
been passed. 


Parallel enactments.— C/. B.A., 1883, bb. 9, 20 ; B.A., 19U, bh. 7. 18 ; Prov. I. A., 
». 28 (2), (b). 

Official Assignee as guardian of public morality.— P. 166, para. 244 . 

Vesting of property In Official Assignee.— P. 167, para. 246. 

Successive insolvencies in different Courts.— P. 169, para. 246. 

Leave to sue when necessary.— P. 170, para. 249 . 

Leave must be obtained before Institution of suit- P. 171, para. 260. 

During the pendency of insolvency proceedings.- P. 174, para. 26i. 

Leave to sue does not imply leave to execute.— P. 174, para. 262. 

Leave when not necessary.— P. 176, para. 253. 

Suits commenced bpfore adjudication oVder.— P. 176, para. 264. 

Execution against insolvent’s property.— p. 176, para. 266. 

Execution against person of Insolvent— P. 178, para. 266. 

Limitation.— P. I 8 O, para. 267. 

Who are secured creditors.— P. 182, para. 268. 

Rights of secured creditors not affected by adjudication.— P. 183, para. 269. 
Secured creditor and leave to sue— p. 183, para. 26o. 

Only equity of redemption vests in Official Assignee.— P. 184, para. 26 I. 

Suit to realize security: Joinder of Official Assignee.— P. I 86 , para. 262 . 
Dispute as to validity oP mortgage.— P. I 86 , para. 263. 

Effect of adjudication on transactions.— P. 189, para. 273. 

O 

18 . (1) The Court may, at any time after the making of an order of 
adjudication, stay any suit or other proceeding pending 
suy of ijfoceedings. insolvent before any Judge or Judges of the 

Court or in any other Court subject to the superintendence of the Court. 

(2) An order made under sub-section (1) may be served by sending a 
copy thereof, under the seal of the Court, by post to the address for service 
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P.-t. 1. A. of plaintiff or other party prosecuting such suit or proceeding, and notice 
St. 18-19 of such order shall be sent to the Court before which the suit or proceeding 
is. pending. 

(3) Any Court in which proceedings are pending against a debtor 
may on proof that an order of adjudication has been made against him 
under this Act, either stay the proceedings or allow them to continue on such 
terms as it may think just. 

Parallel enactments.— B. A., 188.3, sh. lO (2), ll ; B.A., 1914, h. 9 (J) (2) ; Prov. 

LA., 8. 29. 

Stay of suits and other proceedings.— P. 185, para. 264. 

Power of Insolvency Court to stay suit or execution proceeding.— P. 185, 

para. 266. 

Power of civil Court to stay suits pending before it.— P. 187, para. 266. 

Power to stay discretionary.— P. 187, para. 267. 

What proceedings may be stayed and what not.— P. 187, para. 268. 

Whether suits commenced after adjudication can be stayed.— P. 188, 

para. 269. 

Stay of execution against insolvent’s property.— P. 189, para. 270. 

Stay of execution against insolvent’s person.—?. 189, para. 271. 

Secured creditors and stay of suit.— P. 189, para. 272. 

(o) [ 18 A. (1) The Court may, at any time after the presentation of an 
insolvency petition, stay any insolvency proceedings 

Control over insol- ^ j • n ^ u* i. T 

vency proceedinjpi in pending agaiust the debtor in any Court subject to 

subordiiiato (x)urts. superintendence of the Court, and may, at any time 

after the making of an order of adjudication, annul an adjudication against 

the debtor made by any such Court. 

(2) Where an adjudication is annulled under sub-section (1), all sales 
and dispositions of property and payments duly made and all acts done by 
the Court whose order is annulled, ot by the receiver appointed by it or other 
person acting under his authority, shall be valid, but the property vested in 
such Court or receiyer shall vest in the official assignee, and the Court may 
make such direction in regard to the custody of such property as it thinks fit. 

(3) Notice of the order annulling an adjudication under sub-section 
(1) shall be published in the local official Gazette and in such other manner 
as may be prescribed.] 

Power of High Court to stay insolvency proceedings pending in subordinate 
Courts.— P. 186, para. 266A. 

19. (1) If in any case the Court, having regard to Vhe nature of the 
debtor’s estate or business or to the interests of the 
sp^SS manager creditors generally, is of opinion that a special manager 

of the estate or business ought to be appointee^ to assist 
the official assignee, the Court may appoint a manager thereof accordingly 
to act for such time as the Court may authorize, and to have such 


(0) Section 18A was added by the Insolvency Law (Amendment) Act, 1980 (10 of 1930). 
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powers, of the official assignee as may be entrusted to him by the official p. 4 , L A* 
assignee or as the Court may direct. ' ' '' tSt lSulSI 

(2) The special manager shall give security and furnish accounts in 
such manner as the Court may direct, and shall receive such remuneration 
as the Court may determine. 

Parallel enactments.— B.A., i883, s. 12 ; B.A., 1914, s. 10 . 

Special manager.— P. 169, paiA. 247. 

20. Notice of every order of adjudication, stating the name, address 
and description of the insolvent, the date of the adjudica- 
order''® 5 *^*udi(» 5 L ^7 which the adjudication is made and 

the date of presentation of the petition, shall be published 
in the “ Gazette of India’' and in the local official Gazette and in such other 
manner as may be prescribed. 

Parallel enactments.— B.A., 1883, s. 20 (2) ; B.A., 19I4, s. 18 (2) ; Prov, 1. A., 

&. 30. 

Advertisement of order of adjudication.— P. 129 , para. 179 . 

Annulment of adjudication. 


21. (1) Where, in the opinion of the Court, a debtor ought.not to have 
Po r for Court to adjudged insolvent, or where it is proved to the 

annul adjudication in satisfaction of the Court that the debts of the ii^lvent 
certain cases. Court may, on the applicatipu of 

ady person interested, by order annul the adjudication (p) ||and the Court 
may, of its own motion or on application made by the official assignee or .any 
creditor, annul any adjudication made on the petition of a debtor who 
was, by reason of the provisions of sub’Section (2) of section 14, not entitled 
to present such petition]. , 

( 2 ) For the purposes of this section, any debt disputed by a* debtor 
shall be considered as paid in full, if the debtor enters into a. bond, Jn such 
sum and with such sureties as the Court approves, to pay the amount to be 
recovered in any proceeding for the recovery of or concerning the debt, with 
costs, and any debt due to a creditor who cannot he foijmd or cannot be 
identified shall be considered as paid in full if paid into Court. . 


Parallel enactments.— B.A., 1883, as. 36 (l), 36 ; B.A., 1914 , a. 29 (1), (4) ; Prov. 
I.A., a. 36. 

When adjudication may he annulled.— Pp. 222 - 224 , paras. 333-336: 

Who may apply for annulment— P. 224 , para. 336. 

When adjudication may be annulled.— P. 224 ,. para, 336.. 

Where the debtor ought not to have been adjudged an insolvent— P. 224, 
para. 337. ' ' ! 

Where debts are paid In full.— P 224, para. 338. 

Power to annul discretionary.— P. 226 , para. 339. 

(p) These words were added by s. 8 of the Insolvency (Amendment )Act; 1927'(11 of 1927)'.. 

24 
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P-^LA. Iiiliereatpomrtoaimiaa4Jn<UcaUon.--P. ^ 34i. 

ft. 2Mi When ammlment may be refused.— P. 228, paia. 342. 

. Where debtor’s petition presented without leave of Court— P. 229, pan. 343. 

; Limitation.— P. 229, para. 344. 

22. Where it is proved to the satisfaction of the Court that insolvency 

proceedings are pending in any other British Court 
whether within or without British India against the 
same debtor and that the property of the debtor can be 
more conveniently distributed by such other Court, the Court may annul 
the adjudication or may stay all proceedings thereon. 

Parallel enactments.— Piov. A., s. se. 

Concurrent orders of adJudicatipn.—P. 230, para. 346. 

Power to annul or stay proceedings discretionary.— P. 230, para. 347. 

23. (1) Where an adjudication is annulled, all sales and dispositions 

of property and payments duly made, and all acts 

Pro ccediQgi on tonal- theretofore done, by the official assignee or other person 
acting under his authority, or by the Court, . shall be 
valid, but the property of the debtor who was adjudged insolvent shall vest 
in such person as the Court may appoint, or, in default of any such appoint- 
ment, Aall revert to the debtor to the extent of his right or interest therein 
on such terms and subject to such conditions (if any) ae the Court may declare 
by order. » 

(3) Where a debtor has been released from custody under the provisions 
of this Act and the order of adjudication is annulled as aforesaid, the Coprt 
may, if it thinks fit, recommit the debtor to his former custody, and the jailor 
or keeper of the prison to whose custody such debtor is so recommitted shall 
receive such debtor into his custody according to such recommitment, and 
thereupon all processes which were in force against the person of such debtor 
at the time of such release as aforesaid shall be deemed to be still in force 
against him as if such order had not been made. 

(3) Notice of the 6^er annulling an adjudication shall be published in 
the Oasette of India ” and in the local official Gazette and in such other 
manner as may be prescribed. 

Parallel enactments.- B.A., 1883, s. 35 (2) (3) ; B.A., 1914, s. 29 (2) (3) ; Pzdv. 

LA., 88. 37, 43 (2). 

Effect Of annnlment— P. 238, pars. 367. 

Effect on suits and other proceedings.— P. 239, para. 368. 

Vesting of property in person appointed by Court.—?. 24Q.. para. 369. 

Effect of annnlment on forfeiture clauses.— P. 240, para. 364, p. 337, para. 603. 

Pfoceedings conseqymt on order of adjudication. 

24. (1) Where an order of adjudication is made against a debtor, he 

buwiveiit*# sdMdiib. prepare and submit to the Court a schedule verified 

by affidavit, in such form and containing such particulars 
of and in relation to his affairs as may be prescribed. 
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The schedule shall be so submitted within the following times, 


namely : — 

(a) ' if the order is made on the petition of the debtor, within thirty 
da 3 rB from the date of the order, 

(b) if the order is made on the petition of a creditor, within thirty days 
from the date of service of the order. 

(s') If the insolvent fails, without reasonable excuse, to comply with the 
requirements of this section, the Court may, on the application of the official 
assignee or of any creditor, make an order for his committal to the civil prison. 

(4) If the insolvent fails to prepare and submit any sUch schedule as 
aforesaid, the official assignee may, at the expense of the state, cause such a 
schedule to be prepared in manner prescribed. 

Parallel enactments.— B. A., 1883, as. 16 (l) to (3), 70 (2) ; B.A., 19U, a. 14 (l) 
to (3) ; Prov. I. A., a. 33. 

Insolvent's schedule.— P. 192, para. 276. 

25. (1) Any insolvent who shall have submitted his schedule as. 

aforesaid may apply to the Court for protection, and 

to ono er. Court may, on such application, make an order for 

the protection of the insolvent from arrest or detention. 

(2) A protection order may apply either to all the debts mentioned in 
the schedule or to any of them as the Court may think proper, and may 
commence and take effect at and for such time as the Court may direct, and 
may be revoked or renewed as the Court may think fit. 

(3) A protection order shall protect the insolvent from being arrested 
or detained in prison for any debt to which such order shall apply, and any 
insolvent arrested or detained contrary to the terms of such order shall be 
entitled to his release : 

Provided that no such order shall operate to prejudice the right of any 
creditor in the event of such order being revoked or the adjudication annulled. 

(4) Any creditor shall be entitled to appear and oppose the grant of a 
protection order, but the insolvent shall be prima facia entitled to such order 
on production of a certificate signed by the official assignee that he has so 
far conformed to the provisions of this Act. 

(5) The Court may make a protection order before an insolvent haa 
submitted his schedule if it thinks it necessary to do so in the interests of the 
creditors. 

Parallel enactments.— Prov. l a., s. 3i 

Proftctlon order.— P. 192, para. 277. 

Discretion of Court- P. 193, para. 278. 

Official Assignee’s certificate.— P. 194, para. 279. 

Protection before submission of schedule.- P. 194, pars. 280. 

Refusal of protection order. -P. 194, para. 281. 


M.2i2S 
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26. (1)^ At any time after tlie making of an order of adjudication 

^ A 2^ 27 against an insolvent, the Court, on the application of 

^ings of creditors. ^ creditor or of the official assignee, may direct that 

a meeting of creditors shall be held to consider the circumstances of the 
insolvency and the insolvent’s schedule and his explanation thereof and 
generally as to the mode of dealing with the property of the insolvent. 

(2) With respect to the summoning of and proceedings at a meeting 
of creditors the rules in the First Schedule shall be observed. 

‘ Parallel enactments.— B.A., isss, s. 15 ; B.A., 1014, s. 13. 

Meetings of creditors.— P. 195, para. 282. 

27. (1) Where the Court makes an order of adjudication it shall 

hold a public sitting on a day to be appointed by the 
Court, of which notice shall be given to creditors in 
> the prescribed manner, for the examination* of the insol- 

vent, and the insolvent shall attend thereat, and shall be examined as to his 
conduct, dealings and property. 

/i ■ ^ • 

(2) The examination shall be held as soon as conveniently may be 
after the expiration of the time for the filing of the insolvent’s schedule. 

(3) Any creditor who has tendered a proof or a legal practitioner on 
his behalf may question the insolvent concerning his affairs and the causes 
of his failure. 

(4) The official assignee shall take part in the examination of the 
insolvent ; and for the purpose thereof, subject to such directions as the 
Court may give, may be represented by a legal practitioner. 

(6) The Court may put such questions to the insolvent as it may think 
expedient. 

(6) The insolvent shall be examined upon oath, and it shall be his 
duty to answer all such questions as the Court may put or allow to be put to 
him. Such notes of the examination as the Court thinks proper shaJl be 
takeh down in writing and shall bo read over either to or by the insolvent 
and signed by him, and may thereafter be used in evidence against him and 
shall be open to the inspection of any creditor at all reasonable times. 

(7) When the Court is of opinion that the affairs of the insolvent have 
been sufficiently investigated, it shall, by order, declare that his examination 
is concluded, but such order shall not preclude the Court from directing 
further examination of the insolvtmt whenever it may deem fit to do so. 

(8) Where the insolvent is a lunatic or suffers from any such^ mental 
or physical affliction or disability as in the opinion of the Court makes him 
unfit to attend his public examination, or is a woman who according to the 
customs and manners of the country ought not to be .compelled to appear in 
public, the Court may make an order dispensing with such examination. 
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or dir^ting that the insolvent be examined on such terms, in such manner {..A. 
and at such place as to the Court seems expedient. as. 

Parallel enacllbentSr-B.A., 1883, s. n ; B.A.« 1914. s. is ; Prov. I. A., s. S9A. 

Public examination of insolvent— P. 198, paxa. 283. 

Scope of the examination.— -P. 198, para. 284. 

Incriminating questions.— P. 199, para. 28S. 

U^e of answers in evidence.— P. 199, para. 28SA. 

Notes of examination.— P. 200, para. 286. 

Application for examination when to he made.— P. 200, para. 287. 


Composition and schemes of arrangement 


28 . (1) An insolvent may at any time after the making of an order 
of adjudication submit a proposal for a composition in 
satisfaction of his debts or a proposal for a scheme of 
arrangement of his affairs in the prescribed form, and such 
proposal shall be submitted by the official assignee to a meeting of creditors. 

(2) The official assignee shall send to each creditor who is mentioned 
in the schedule, or who has tendered a proof before the meeting, a copy of 
the insolvent’s proposals with a report thereon, and if on the consideration 
of such proposal the majority in number and three-fourths in value of all the 
creditors whose debts are proved resolve to accept the proposal, the same 
shall be deemed to be duly accepted by the creditors. 

(3) The insolvent may at the meeting amend the terms of his proposal 
if the amendment is in the opinion of the official assignee calculated to 
benefit the general body of creditors. 

(4) Any creditor who has proved his debt may assent to or dissent 
from the proposal by a letter, in the prescribed form addressed to the official 
assignee so as to be received by him not later than the day preceding the 
meeting, and any such assent or dissent shall have effect as if the creditor 
had been present and had voted at the meeting. 


Parallel enactments.— B.A., 1890, s. 3 ; B.A., 1914, s. 16 ; Prov. I. A., s. 38 (1) 
(2) (3). 

Composition apart from Insolvency acts .— P. 241, para. 361. 

Composition after presentation of petition.— P. 242, para. 362. 

Composition after adjudication.- P. 242, para. 363. 

Proposal of composition or scheme.— P. 242, para. 364: 

Notice of meeting to creditors.— P. 243, para. 365. 

Acceptance by creditors.— P. 243, para. 366. 


29 . (1) the insolvent or the official assignee may after the proposal 
. , ^ , is accepted by the creditors apply to the Court to approve 

Approval of proposal ^ . . , • ^ 

by Court^ it, and notice of the time appointed for heanng the 

application shall be given to each creditor who has proved. 

(2) Except where an estate is being summarily administered or special 
leave of the Court has been obtained, the application shall not be heard until 
after the conclusion of the public examination of the insolvent. Any creditor 
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who has proved may be heard by the Court in opposition to the application 
notwithstanding that he may at a meeting of creditors have voted for the 
acceptance of the proposal. * 

(3) The Court shall before approving the proposal hear a report of the 
official assignee as to the terms thereof and as to the conduct of the insolvent 
and any objections which may be made by or on behalf of any creditor. 

(4) Where the Court is of opinion that the terms of the proposal are 
not reasonable or are not calculated to benefit the general body of creditors 
or in any case in which the Court is required to refuse the insolvent’s discharge 
the Coutt shall refuse to approve the proposal. 

(6) Where any facts are proved on proof of which the Court would be 
required either to refuse, suspend or attach conditions to the debtor’s 
discharge, the Court shall refuse to approve the proposal unless it provides 
reasonable security for payment of not less than four annas in the rupee on 
all the unsecured debts provable against the debtor’s estate. 

(6) No composition or scheme shall be approved by the Court which 
does not provide for the payment in priority to other debts of all debts 
directed to be so paid in the distribution of the property of an insolvent. 

(7) In any other case the Court may either approve or refuse to approve 
the proposal. 

Parallel enactments.— B.A., 1890, 3 (5) to (lO) ; B.A., 1914, s. 16 (5) to (lO) ; 
Prov. 1. A., 8. 38 (4) to (7). 

Application to Court to approve composition or scheme.— P. 244, para. 368. 

Approval of proposal by Court.— P. 244, para. 369. 

Object of approval of Court— P. 245, para. 370. 

Matters to be taken into consideration by Court.— P. 245, para. 371. 

Power of Court.— P. 246, para. 372. 

* When Court absolutely bound to refuse.— P. 246, para. 373. 

When Court bound to refuse unless certain conditions fulfilled.— P. 247, 
para. 374. 

Withdrawals and releases of debts.— P. 249, para. 375. 

30. (1) If the Court approves the proposal, the terms shall be 
embodied in an order of the Court, and an order shall 
Order on 8ppro\ai. ^ m^de annulling the adjudication, and the provisions of 
section 23, sub-sections (1) and (3)* shall thereupon apply, and the composi- 
tion or scheme shall be binding on all the creditors so far as relates to any 
debt due to them from the insolvent and provable in insolvency. 

(2) The provisions of tlie composition or scheme ma/ be enforced by 
the Court on application by any person interested, and any disobedience of 
an order of the Court made on the application shall be deemed a contempt 
ef Court. 

ParaUelenactments.— b.a., 1883,8.3(1})(I2)(14);BA.,1914,8. 16 (ii) (12) 
(14) ; Pror. I. A., 88. 20, 39. 

Annulment of adjudication.— P. 249, para. 376. 

Jurisdiction of Court after approval of composition.— P. 250, para. 377. 
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Effect of approval of composition on fights of cre(lltors.~P. 201, paia. 378. 

Creditor’s remedy in default of payment—P. 264» para. 379A. 

Secured creditors.— P. 256, para. 380. 

Expunging debts from schedule.— P. 256, para. 381. 

Right of trustees to sue.— P. 256, para. 382. 

Costs of Official Assignee.- P. 256, para. 383. 

Re-vesting of property in insolvent on annulment— P. 256, para. 384. 

31. (1) If default is made in the payment of any instalment due in 

pursuance of any composition or scheme, approved as 
aforesaid, or if it appears to the Court that the composition 
or scheme cannot proceed without injustice or undue 
delay or that the approval of the Court was obtained by fraud, the Court 
may, if it thinks fit, on application by any person interested, re-adjudge the 
debtor insolvent and annul the composition or scheme, and the property of 
the debtor shall thereupon vest in the official assignee but without prejudice 
to the validity of any transfer or payment duly made or of anything duly 
done under or in pursuance of the composition or scheme. 

(2) Where a debtor is re-adjudged insolvent under sub-section (1), 
all debts provable in other respects which have been contracted before the 
date of such re-adjudication shall be provable in the insolvency. 

Parallel enactments.— B.A., 1883, s. 3 (I5); B.A., lou, s. I6 (15) ; Prov. I. A., 
B. 40. 

Power to re-adjudge debtor insolvent.— P. 256, para. 384. 

Re-adJudglng debtor insolvent — P. 257, para. 385. 

Death of insolvent after approval of composition.— P. 257, para. 386. 

Liability of surety after annulment of composition.- P. 257, para. 387. 

Debts contracted before re-adJudication.— P. 257, para. 389. 

32. Notwithstanding the acceptance and approval of a composition 

or scheme, the composition or scheme shall not be 

compo8ition"or Mhem? ^^7 Creditor SO far as regards a debt or 

liability from which, under the provisions of this Act, 
the insolvent would not be discharged by an order of discharge in insol- 
vency, unless the creditor assents to the composition or scheme. 

Parallel enactments.— B.A., 1883, s. 19 ; B.A., 1914, b. n ; Prov. I. A., B. 39. 

Effect of approval of composition on rights of creditors.— P. 251, para. 378. 


Control over person and property of insolvent. 

(1) Every insolvent shall, unless prevented by sickness or other 

* sufficient cause, attend any meeting of his creditors 
Duties of insolvent aa i • i i • • i.* x xi. j 

to discovery and reali- which the official assignee may require him to attend, 

zatioi of property. such examination and give such 

information as the meeting may require. 

(2) The insolvent shall — 

(a) give such inventory of his property, such list of his creditors and 
debtors, and of the debts due to and from them respectively. 


33. 


P***!*!* A* 
fi.304S 
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P.^.1 A (b) submit to such examination in respect of his property or his 

m.33,34 creditors, 

(c) wait at such times and places on the official assignee or special 
manager, 

(d) execute such powers-of-attorney, transfers and instruments, and 

(e) generally do all such acts and things in relation to his property 
and the distribution of the proceeds amongst his creditors, 

as may be required by the official assignee or special manager or may be 
prescribed or be directed by the Court by any special order or orders made 
in reference to any particular case, or made on the occasion of any special 
application by the official assignee or special manager, or any creditor or 
person interested. 

(3) The insolvent shall aid, to the utmost of his power, in the realiza- 
tion of his property and the distribution of the proceeds among his creditors. 

(4) If the insolvent wilfully fails to perform the duties imposed upon 
him by this section, or to deliver up possession to the ofiicial assignee of 
any part of his property, which is divisible amongst his creditors under this 
Act and which is for the time being in his possession or under his control, 
he shall, in addition to any other punishment to which he may be subject, 
be guilty of a contempt of Court, and may be punished accordingly. 

Parallel enactments.— B.A., 1883, a. 24 ; B.A., 1914, s. 22 ; Prov. I. A., 88. 22, 
28(1), 69. 

Duties of insolvent as to discovery and realization of property.— P. 200, 
para. 288. 

Insolvent to execute transfers of bis property.— P. 20i, para. 289. 

Insolvent to aid Official Assignee.— P. 201 , para. 290 . 

Committal for contempt— P. 202 , para. 291 . 

Committal after discharge.- P. 202 , para. 292 . 

34. ( 1 ) The Court may, either of its own motion or at the instance 
Arrest of Insolvent the^ojfficial assignee or of any creditor, by warrant ad- 

dressed to any police officer or prescribed officer of the 
Court, cause an insolvent to be arrested, and committed to the civil prison 
or if in prison to be detained until such time as the Court may order, under 
the following circumstances, namely : — 

(a) if it appears to the Court that there is probable reason for believing 

that he has absconded or is about to abscond with a yiew of avoiding 
examination in respect of his affairs, or of otherwise avoiding, 
delaying or embarrassing procieedings in insolvency against him ; 
or t 

(b) if it appears to the Court that there is probable reason for believing 
that he is about to remove his property with a view of preventing 
or delaying possession being taken of it by the official assignee, 
of that there is probable reason for believing that he has concealed 
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or u about to conceal or destroy any of his property or any books, P>t.I.A. 
documents or writings which might be of use to his creditors in tt.3446i 
the course of his insolvency ; or 

(c) if he removes any property in his possession above the value of 
fifty rupees without the leave of the official assignee. 

(2) No payment or composition made. or security given after arrest 
made under this section shall be exempt from the provisions of this Act 
relating to fraudulent preferences. 

Parallel enactments. — ^b.a., isss, s. 26 ; B.A., lou, s. 23 ; Prov. I. A., s. 32. 

Arrest of Insolvent— F. 202, pars 203. 

Mode of execution of warrant— P. 203, para. 204. 

Absconding before presentation of petition.— P. 203, para. 206. 

Removal of property without leave of Officia Assignee.- p. 203, para. 206. 

Fraudulent preference.— P. 203, para. 207. 


35. Where the official assignee has been appointed interim receiver 
or an order of adjudication is made, the Court, on the 

So'dlroction of letters. . . « , * .m .a * * j. 

application of the official assignee, may, from time to 
time, order that for such time, not exceeding three months, as the Court 
thinks fit, all post letters, whether registered or unregistered, parcels and 
money orders addressed to the debtor at any place or places mentioned 
in the order for re-direction, shall be re-directed, or 'delivered by the Postal 
authorities in British India, to the official assignee, or otherwise as the 
Court directs ; and the same shall be done accordingly. 


Parallel enactmentB.~B.A., 1883, b. 26 ; B.A., 1914, b. 24. 
Who may apply for re-dlrection.— P. 203, para. 299. 


36. (1) The Court may, on the application of the official assignee or 
of any creditor who has proved his debt, at any time 
* after an order of adjudication has been made, summon 
before it in such manner as may be prescribed the 
insolvent or any person known or suspected to have in his possession any 
property belonging to the insolvent, or supposed to be indebted to the insol- 
vent, or any person whom the Court may deem capable of giving informa- 
tion respecting the insolvent, his dealings or property ; a^d the Court may 
require any sueh person to produce any documents in his custody or power 
relating to the insolvent, his dealings or property. 

(i^ If any person so summoned, after having been tendered a reasonable ^ 
sum, refuses to come before the Court at the time appointed, or refuses to 
produce any such document, having no lawful impediment made known 
to the Court at the time of its sitting and allowed by it, the Court may, by 
warrant, cause him to be apprehended and brought up for examination. 
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P««t. L A. (3) The Court may examine any person so brought before it eonoening 
ilfc 3^ 37 the insolvent, his dealings or property, and such person may be represented 
by a legal practitioner. * 

(4) {q) [If on his examination any such person admits] that he is indebted 
to the insolvent, the Court may, on the application of the offidal assignee, 
order him to pay to the officiid assignee, at such time and in such manner 
as to the Court seems expedient, the amount in which he is indebted, or any 
part thereof, either in full discharge of the whole amount or not as the Court 
thinks fit, with or without costs of the examination. 

(5) (;) [If, on his examination any such person admits] that he has in his 
possession any property belonging to the insolvent, the Court may, on the 
application of the official assignee, order him to deliver to the official asugnee 
that property, or any part thereof, at such time, in such manner and on such 
terms as to the Court may seem just. 

(6) Orders made under sub-ssotio^ (4) 9 tX)d, (5) shall.be executedin the 
same manner as decrees for the payment of money or for the delivery of pro- 
perty under the Code of Civil Procedure, 1908, respectively. 

(7) Any person making any payment or delivery in pursuance of an 
order made under sub-section. (4) or sub-seetion (5) shall by such payment 
or delivery be discharged from all liability whatsoever in respect of such debt 
or property. 

Parallel enactments.— B. a., 1883, a. 27 ; B.A., 1014, a. 25 rProy. I. A.,.b. 69A. 

Private examination of Insolvent and others.— P. 203, para. 300. 

Previous enactments.— P. 204, para. 30l. 

Object of private examination.— P. 204, para. 302. 

Who may apply for examination.— P. 206, para. 303. 

Order may be made ex parte.— P. 206, para. 304. 

Who may be present at the examination.- P. 206, para. 306. 

Scope of inquiry.- P. 205 , para. 306. 

Incriminating quesUons.— P. 207 , para. 307. 

When answers may besused against person giving them.— P. 207, para. 308. 

Examination after discharge of insolvent— P. 200, para. 300. 

Examination when may be refused.— P. 200, para. 310. 

Furdanashln ladles.—?. 210 , para. 310A. 

Professional assistance for insolvent and witnesses.- P. 210 , para. 31 1 . 

Persons residing more than 200 miles from Court-house.- P. ' 211 , para. 312. 

Expenses of witness.— P. 212 , para. 313 . 

Production of.documents.— P. 212 . para. 3I4. 

Order for payment and deliveir of properW-— p. 213, para. 316. 

Who may apply for payment or delivery of property.— P. 216 , para. 316. 

Matters within exclusive Jurisdiction of Revenue Courts.— P. 216 , para. 317 . 

37* The Court shall have the same powers to issue commissidis and 
„ ^ , letters of request for the examination on commissieni 

mtestons. or otherwise of any person hable to exarnination 

. ( 9 ) These words were substituted f or the words*' If, on the examination ot any such person, th«> 

Court Is satisfied ** by s. 4 of the Presidency-towns Insolvency (Amendment) Act, 1927 ( 19 off 1927). 
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under section 36 as it has for the examination of witnesses under the L A* 
Code of Civil Procedure, 1908. M. 37»iS9 

Discharge of InsolvefU. 

38. (1) An insolvent may, at any time after the order of adjudication, 

^ Court for an order of discharge, and the 
Disc ige of insolvent, appoint a day for hearing the application, 

but, save where the public examination of the insolvent has been dispensed 
with under the provisions of this Act, the application shall not be heard 
until after such examination has been concluded. The application shall 
be heard in open Court. 

(2) On the hearing of the application, the Court shall take into consi- 
deration any report of the official assignee as to the insolvent's conduct and 
affairs and, subject to the provisions of section 39, may — 

(a) grant or refuse an absolute order of discharge, or 

(b) suspend the operation of the order for a specified time, or 

(c) grant an order of discharge subject to any conditions with 
respect to any earnings or income which may afterwards become 
due to the insolvent, or with respect to his after-acquired 
property. 

Parallel enactments.— B.A., 1890, s. 8 ; B.A., 1014, s. 26 ; Prov. i. A., s. i) (] ) (2). 

Historical review.— P. 268, para. 391. 

Application for discharge.— F. 258, para. 392. 

Notice of application.— F. 259, para. 393. 

Report of Official Assignee.— P. 259, para. 394. 

Hearing of application.— P. 259, para. 395. 

Discretion of Court.— P. 260, para. 396. 

Matters to be considered by Court.- P. 260, para. 397. 

Powers of Court as to discharge.— P. 261, para. 398. 


39. (1) The Court shall refuse the discharge in all cases where the 
insolvent has ^committed any offence under this Act, or 
Go^tlnurt rofuse an^ under sections 421 to 424 of the Indian Penal Code, and 
absolute discharge. proof of any of the facts hereinafter mentioned, 

either — 


<a) refuse the discharge ; or 

(b) suspend the discharge for a specified time ; or 

(c) suspend the discharge until a dividend of not less than four annas 
in the rupee has been paid to the creditors ; or 

(&) require the insolvent as a condition of his discharge to consent to 
a decree being passed against him in favour of the official assignee 
for any balance or part of any balance of the debts provable under 
the insolvency which is not satisfied at the date of his discharge 
such balance or part of any balance of the debts to be paid out 
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of the future earnings or after-acquired property of the insolvent 
in such manner and subject to such conditions as the Court may 
direct ; but in that case the decree shall not be executed without 
leave of the Court, which leave may be given on proof that the 
insolvent since his discharge acquired property or income avail- 
able for payment of his debts. c 

(2) The facts hereinbefore referred to are — 

(a) that the insolvent’s assets are not of a value equal to four annas 
in the rupee on the amount of his unsecured liabilities, unless 
he satisfies the Court that the fact that the assets are not of such 
value has arisen from circumstances fpr which he cannot justly 
be held responsible ; 

(b) that the insolvent has omitted to keep such books of account as . 
are usual and proper in the business carried on by him and as 
sufficiently disclose his business transactions and financial position 
within the three years immediately preceding his insolvency ; 

(c) that the insolvent has continued to trade after knowing himself 
to be insolvent ; 

(d) that the insolvent has contracted any debt provable under this 
Act without having at the time of contracting it any reasonable 
or probable ground of expectation (the burden of proving which 
shall lie on him) that he would be able to pay it ; 

(e) that the insolvent has failed to account ^satisfactorily for any 
loss of assets or for any deficiency of assets to meet his liabilities ; 

(f) that the insolvent has brought on or contributed to his insolvency 

by rash or hazardous speculations or by unjustifiable extravagance 
in living or by gambling, or by culpable neglect of his business 
affairs ; ^ 

(g) that the insolvent has put any of his creditors to unnecessary 
expense by a frivolous or vexatious, defence to any suit properly 
brought against him ; 

(h) that the insolvent has within three months preceding the time 
of presentation of the petition incurred unjustifiable expense 
by bringing a frivolous or vexatious suit. 

(i) that the insolvent has within three months preceding the date 
of the presentation of the petition, when unable to pay his debts 
as they become due, given an undue preference to any. of his 
creditors ; 

(j) that the insolvent has concealed or removed his books or his 
property or any part thereof or has been guilty of any other fraud 
or fraudulent breach of trust. 
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(3) The power of euspending and of attaching conditions to an insol* 
vent’s discharge may be exercised concurrently. 

(4) On any application for discharge the report of the official assignee 
shall be prima facie evidence and the Court may presume the correctness 
of any statement contained therein.' 

Parallel enactments.— B.A., 1890, s. 8 (2) to (7) ; B.A., 1914, s. 28 (2) to (8) ; 
Prov. L A., 8. 42. 

Restriction on powers of court.— P. 262, pan. 399. 

Absolute refusal of dl8cliarge.—P. 262, para. 400. 

Refusal of immediate unconditional discharge.- P. 263, para. 40i. 

Facts which prevent Immediate unconditional dlscharge.^-P: 266, para; 403. 
. Immediate unconditional discharge.- P. 271, para. 404. 

Suspension of dlscharge.—P. 271, para. 406. 

Discharge subject to conditions.- P. 272, para. 406. 

Refusal of discharge with liberty to apply.— P. 273, para. 407. 

40 . Notice of the appointment by the Court of the day for hearing the 
application for discharge shall be published in the 
HmriiigotapiiUcation prescribed manner and sent one month at least before 

for discharge. ^ 

the day SO appointed to each creditor who has proved, 
and the Court may hear the official assignee and may also hear any creditor. 
At the hearing the Court may put such questions to the insolvent and 
receive such evidence as it may think fit. 

Parallel enactments. — B.A., 1890, a. 8 (6) ; B.A., 1914, a. 26 (7); Prov. I. A., 
8.41(1). 


41 . 

Power to annul adjudi. 


cation on failure to apply 
for discharge. 


If an insolvent does not appear on the day so appointed for hearing 
his application for discharge or if an insolvent shall not 
apply to the Court for an order of discharge within such 
time as may be prescribed, the Court on the application 
of the official assignee or of a creditor or of its own motion, may annul 
the adjudication or make such other order as it may think fit, and.the 
provisions of section 23 shall apply on such annulment. 


Parallel enactments.— Prov. L A., a. 43 (i). 

Annulment on failure to apply for discharge.—?. 232, pars. 349. 

Power to annul discretionary.- F. 232, para. 350. 

Insolvency proceedings do not terminate Ipso facto on annulment— P. 236, 
para. 354. 

Remedy of debtor on annulment—?. 236, para. 355. 


. 42 . (1) Where the Court refuses the discharge of the 

tion®and*^varLit?on**^of insolvent it may, after such time and in such circum- 
terms of order. Stances as may be prescribed, permit him to renew his 

^ application. 

(2) Where an order of discharge is made subject to conditions and at 
any time after the expiration of two years from the date of the order 
the insolvent shall satisfy the Court that there is no reasonable probability 
of his being in a- position to comply with the terms of such order, the Court 


88 .^ 
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may modify the terns of the order, or of any substituted order, in such 
manner and upon such conditions as it may think fit. 

Parallel enactments.— BJl., 1890, ■. 8 (2 ) ; B.A., 1914 , ». 26 (2). 

Renewal of application for discharge.— P. 273, pata. 408. 

- Tariathm of terms of order of discharge.— P. 274, pan. 409. 


43. A discharged insolvent shaU, notwithstanding his discharge, give 
natr at dkehusas assistance as the official assignee may require in 
iBMiTMa to flit In the realization and distribution of such of his property 
taathnoifnwettr. jg ju official assignee, and, if he fails 

to do so, shall be guilty of a contempt of Court ; and tiie Court may also, if 
it thinks fit, revoke his discharge, but without prejudice to the validity of 
any sale, dispotition or payment duly made or thing duly done subsequent 
to the discharge, but before its revocation. 

Parallel enactments.- B.A., 1 890, s. 8 (8) ; B.A., 1 9i4, s. 26 (O). 


Fisttitilfliit 

ncnti. 


44. In either of the following cases, that is to say : — 


(1) in tlie case of a settlement made before and in consideration of 
marriage where the settlor is not at the time of making the settle- 
ment able to pay all his debts without the aid of the property 
comprised in the settlement ; or 


(2) in the case of any covenant or contract made in consideration 
of marriage for the future settlement on or for the settlor’s wife 
or children of any money or property wherein he had not at the 
date of his marriage any estate or interest (not being money 
or property of or in right of his wife) ; 

if the settlor is adjudged insolvent or compounds or arranges with his creditors, 
and it appears to the Court that the settlement, covenant or contract was 
made in order to defeat or delay creditors, or was unjustifiable having regard 
to the state of the settlor’s afiairs at the time when it was made, the Court 
may refuse or suspend an order of discharge or grant an order subject to 
conditions or refuse to improve a composition or arrangement. 

Parallel enactments.— B.A., ms, a. 29; B.A., 1914, s. 27. 


Effect ol Older of 45. (1) An order of discharge shall not release the 
^*"'*^* insolvent from — 

(a) any debt due to the Crown ; 

(b) any debt or liability incurred by means of any fray,d or fraudulent 
breach of trust to which he was a party ; or 

(c) any debt or liability in respect of which he has obtained forbearance, 
by any fraud to which he was a party ; or 

(d) any liability under an order for maintenance made under section 
488 of the Code of Criminal Procedure, 1898. 

(2) Save as otherwise provided by sub-section (1), an order of discharge 
shall release the insolvent from all debts provable in insolvency. 
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(3) ; An oider of- discharge shall be condumve evidence ot the insolveaqr 

and of the validity of the proceedings therein. . . an 

(4) An order of discharge shall not release any person who at the dsite 
of the presentation of the petition was a partner or co-trustee with the insol- 
vnit or was jointly bound or had made any joint contoact with him , or any 
personiwho was surety or in the natme of a surety for him. 

Parallel euactmants.— Bjt., 1883, a. so ; B.A., 1914, a. 28 ; Frov. I. A., a. 44. 

Effect of order of discharge.— P. 276, para. 413. 

Excepted debts.— :P' 376, para. 414. 

Provable debts and discharge.— P. 278, para. 416. 

Debts not provable and discharge.— P. 278, para. 416. 

Order of discharge and surety.- P. 278, para. 417. 

Promise to pay a debt barred by discharge.— P. 279, para. 418. 

Property acQuired by insolvent after discharge.—?. 279, para. 419. 

Order of discharge conclnslve evidence of insolvency.— P. 279, para. 420. 

Criminal UabUlty.—P. 280, para. 421. 

Effect of Indian and foreign order of discharge.- P. 280, para. 422. 

Discharge of insolvent not a termination of Insolvency proceeding.— P. 280, 
para. 423. 

Duties Of Insolvent after discharge.— P. 281, para. 424. 

Revocation of order of discharge.— P. 281, para. 426. 

PART in. 

Administration of Property, 

Proof of debts. 

46 . (1) Demands in the nature of unliquidated damages arising 
, otherwise than by reason of a contract or breach of 
nsoivcncy. . trust shall not be provable in insolvency. 

(2) A person having notice of the presentation of any insolvency petition 
by or against the debtor shall not prove for any debt or liability contracted 
by the debtor subsequently to the date of his so having notice. 

(3) Save as provided by sub-sections (1) and (2), all debts and liabilities, 
present or future, certain or contingent, to which the debtor is subject when 
he is adjudged an insolvent or to which he may become subject before his 
discharge by reason of any obligation incurred before the date of such 
adjudication, shall be deemed to be debts provable in insolvency. 

, (4) An estimate shall be made by the official assignee of the value 

of any debt or ffiabitity provable as aforesaid which by reason of its being 
subject to any contingency or contingencies, or for any other reason, does 
not be^ a certain value: 

Provided that if in his opinion the value of the debt or liability is incapable 
of being fairly estimated, he shall issue a certificate to that effect, and there- 
upon the debt or liability shall be deemed to be a debt not provable in 
insolvency. 
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Si^^ianatioHi — ^For the purposes of this section “ liability ” includes 
any compensation for work or labour done, any obligation or possibility 
of an obligation to pay money or money’s worth on the breach of any express 
or iinpBed covenant, ' contract, agreement or undertaking, whether the 
breach does or does not occur, or is or is not likely to occur or capable of 
occurring, before the discharge of tiie debtor, and ^erally it includes any 
exprew or implied engagement, agreement or undertaking to pay, or oapable 
of resulting in the payment of, money, or money’s worib, whether the pay- 
ment is, as respects amount, fixed or unliquidated ; as respects time, present or 
future, certain or dependent on any contingency or contingencies; as to 
mode of valuation, capable of being ascertained by fixed rules, or as matter 
of opinion. 

Parallel enactments.— B. A.. 1883, s. 37 ; B.A.. 1914, r. so ; Piov. I. A., s. 33 (1) 
proviso, 34 (1) (2). 

Effect of Insolvency on rights of creditors.— P. 282, para. 427. 

Earlier bankruptcy laws.—?. 282, paia. 428. 

Debts and liabilities not provable in Insolvency.—?. 283, para. 429. - 

Unliquidated damages for tort.— p. 283, pan. 430. 

Debts contracted after notice of presentation of petition.— P. 283, pan. 431. 

Contingent debts.- P. 284, para. 432. 

Debts not provable by the general policy of the law.— P. 286, pan. 433. 

Inquiry into consideration for debt— P. 286, pan. 434. 

Debts and liability provable In Insolvency.— P. 287, pan. 435. 

Damages arising out of contract— P. 288, pan. 436. 

Damages arising out of breach of trust- P. 288, para. 437. 

Contingent liabilities provable In Insolvency.— p. 288, pan. 43& 

Other liabilities provable In Insolvency.— P 200, pan. 439. 

Benamidars right of proof.— P. 291, pan. 440. 

Executors right of retainer.—?. 291, para. 441. 

Holders of bills- of exchange.— P. 291, pan. 442. 

Doable proof,— P. 292, pan. 443. 

Proof by surety.- P. 202, pan. 444. 

Accommodation bills.—?. 294, pan. 446. 

Proof of debts In general.— Pp. 294, 296, panw. 446, 448. 

Proof by secured creditors.— Pp. 298-303, paras. 460-460. 

Periodical payments.— 304, pan. 461. 

Proof for Interest- Pp. 304-307, paras. 462-467. 

47. Where there have been mutual dealings between an insolvent and a 
creditor proving or claiming to prove a debt under 
^^taai dealings and account shsll be taken of what is due from 

the one party to the other in respect of such mutual 
dealings, and the sum due from the one party shall be seVoff against any 
sum due from the other party, and the balance of the account, and no more, 
shall be claimed or paid on either side respectively : 

Provided that a person shall not be entitled under this section to claim 
the benefits of any set-off against the property of an insolvent in any case 
where he had at the time of giving credit to the insolvent notice of the presen- 
tation of any insolvency petition by or against him. 
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Vuralld enaetments.— B.A., isss, >. 38: bjl, 1914, a. 3i ; Pror. l. A., >. 46. L Ai 

Matoal dealings and set'Off.— P. 306, pu». 468. «s. 47.48 

Fomer law as to set-oK— P. 308, pata. 469. 

Set-off under the Code ol Civil Procedure, 1908.— F. 308. paia. 470. 

What are mutual dealings.— P. 308, pan. 471. 

0 set-off unless claims result In pecuniary liabilities.— P. 309, pan. 472, 

Debts must be between same parties.— P. 3io, pan. 473. 

DeW must be due In same right— P. 310, pan. 474. 

Contributory of company.- P. 3io; pan. 476. 

Costs.— P. 311, pan. 476. 

Date for ascertaining balance.— P. 3ll,'pan. 477. 

Effect of notice of presentation of petition.— P. 3ll, pan. 478. 

48. With respect to the mode of proving debts, the right of proof by 
Sales os to piooi ot Secured and other creditors, the admission and rejection 

**®***^ of proofs, and the other matters referred to in the 

Second Schedule the rules in that schedule shall be observed. 

Parallel enactments.— B.A., 1883, >. 30; B.A., 1914, >. 32. 

49. (1) In the distribution of the property of the insolvent there 
-Priority of debts. stall be paid in priority to all other debts — 

(a) all debts due to the Crown or to any local authority ; 

(b) all salary or wages of any clerk, servant or labourer in respect of 
services rendered to the insolvent during four months before the 
date of the presentation of the petition, not exceeding three* 
hundred rupees for each such clerk, and one hundred rupees for 
each such servant or labourer ; and 

(c) rent due to a landlord from the insolvent : provided the amount 
payable under this clause shall not exceed one month’s rent. 

(2) The debts specified in sub-section (1) shall rank equally between 
themselves, and shall be paid in full, unless the property of the insolvent is 
insufficient to meet them, in which case they shall abate in equal proportions 
between themselves. 

(3) Subject to the retention of such sums as may be necessary for 
the expenses of administration or otherwise, the debts specified in sub- 
section (1) shall be discharged forthwith in so far as the property of the insol- 
vent is sufficient to meet them. 

(4) In the case of partners the partnership property shall be applicable 
in the first instance in payment of the partnership debts, and the separate 
property of each partner shall be applicable in the first instance in payment 
of his separate tiebts. Where there is a surplus of the separate property of 
the partners, it shall be dealt with as part of the partnership property ; 
and where there is a surplus of the partnership property, it shall be dealt 
with a&ipart of the respective separate property in proportion to the rights 
and interests of each partner in the partnership property. 

(5) Subject to the provisions of this Act, all debts proved in insolvency 
ahall be paid rateably according to the amounts of such debts respectively 
and without any preference. 
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P<t.LAt (6) When then is any surpliis after payment of the fongoing debts, 
it shall be applied in payment of interest fnm the date on which the debtor 
is adjudged an insolvent at the rate of six per centum per annum on all debts 
pnved in the insolvency. 

Parallel enactments.— BA, 1883,1. 40 (3) to (A); B.A., 1814, a. 33 (6) to (S); 
Frov. L A., a. 81.. 

Priority of debts.— P. 311, para. 479. ' * 

Administration of estate of partners.— P. 313, pan. 480. 

Where the person Is both Jlda^aBd*8eparule-«redltor.— P. 314, pan. 481. 
Proof by partner against partner.— P. 316, pan. 482. 

Distress for rent due before adjudication.- P. 315, pan. 483. 

50 . After an order of adjudication has been made no distress for rent 

due before such order shall be made upon the goods or 
efiects of the insolvent, unless the order be annulled, 
but the landlord or party to whom the rent may be 
due shall be entitled to prove in respect of such rent. 

Parallel enactmentSr— B.A., I883, a. 42; B.A.ri 1890, a. 28 ; B.A., 1914, a. 35 (1). 

Property available for payment of debto. 

51 . Tbe insolvency of a debtor, whether the same takes place on the 

debtor’s own petition or upon that of a creditor or 
^Mation ot anigaees ^jg^utors, shall be deemed to have relation back to 
and to commence at — 

(a) the time of the commission of the act of insolvency on which an 
order of adjudication is made against him, or 

(b) if the insolvent is proved to have committed more acts of insolvency 
than one, the time of the first of the acts of insolvency proved 
to have been committed by the insolvent within three months 
next preceding the date of the presentation of the insolvency 
petition : 

Provided that no ins^vency petition or order of adjudication shall be 
rendered invalid by reason of any act of insolvency committed anterior to 
the debt of the petitioning creditor. 

Parallel enaCtmentB^B.A., 1883,8. 43 : B.A., 1914, s. 37 (I) ; Prov. i. A., s. 23 (7). 
Meaning of relation back.— P. 4ii, pan. 680. 

History of doctrine of relation back.— P. 411, paia. 681. 

Commencement of Insolvency.— P. 412, para. 682. 

Transactions Impeachable under bankruptcy law.— P. 416, {«ra. 683. 
Transactions not Impeachable under bankruptcy law.— P. 416, para. 684. 
General results of tbe doctrine of relation back.— P. 4i6, para. 686. 

Payments by Insolvent-P. 417, pana 686. ^ 

Transfer of property by insolvent— P. 4i7, para. 687. 

Payments to Insolvent— P. 417, para. 688. 

Trustees under a void deed of transfer.— P. 417, para. 689. 

Sham companies.— P. 418, pam. 690. 

Act of Insolvency anterior to petitioning creditor's debt— P. 418, para. 691. 
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DcMriptfani of I . ii property of the insolvent divisible 

▼ent'ip^rty divisible amongst his creditors, and in this Act referred to as the 
amongst creditors. property of the insolvent, shall not comprise the following 

particulars, namely : — 

(a) property held by the insolvent on trust for any other person ; 

(b) the tools (if any) of his trade and the necessary wearing apparel, 
bedding, cooking vessels, wd furniture of himself, his wife and 
children, to a value, inclusive of tools and apparel and other 
necessaries as aforesaid, not exceeding three hundred rupees 
in the whole. 

(2) Subject as aforesaid, the property of the insolvent shall comprise 
the following particulars, namely : — 

(a) all such property as may belong to or be vested in the insolvent 
at the commencement of the insolvency or may be acquired by 
or devolve on Jiim before his discharge ; 

(b) the capacity to exercise and to take proceedings for exercising 
all such powers in or over or in respect of property as might have 
been exercised by the insolvent for his own benefit at the com- 
mencement of his insolvency or before his discharge ; and 

(c) all goods being at the commencement of the insolvency in the 
possession, order or disposition of the insolvent, in his trade or 
business by the consent and permission of th% true owner under 
such circumstances that he is the reputed owner thereof : 

Provided that things in action other than debts due or growing due 
to the insolvent in the course of his trade or business shall not be deemed 
goods .within the meaning of clause (c) ; 

Provided also that the true owner of any goods which have become 
divisible among the creditors of the insolvent under the provisions of clause (c) 
may prove for the value of such goods. 


Parallel enactments.' 
(3) to (6). 


-B.A., 1883, 8. 144 ; B.A., 1014, s. 148 ; Prov. I. A., s. 28 


Property noi divisible among creditors. 

Property held on trust— P. 318, para. 487. 

Persons holding property In fiduciary capacity.— F. 3i8, para. 488. 
Eight to follow trust property.— P. 319, para. 489. 

Beneficial Interest of trustee.— P. 320, i»ra. 490. 

Trust property and reputed ownership.— P. 32i, para. 491. 

Specific appropriation.- P. 321, para. 492. 

Property held hy an Insolvent for specific purpose.— P. 327, para. 493. 
Money advanced for a specific purpose.— P. 327, para. 494. 

Banlibr.— P. 328, para. 496. 

Factor.— P. 330, para. 496. 

Auctioneer.— P. 331, para. 497. 

Commission agent— P. 33i, para. 498. 
stock hr0ker8.—P. 332, para. 499. 

Tools of trade, wearing apparel, etc.— P. 333, para. 600. 


•.8Z 
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■Property iiiimJtik among erediton, ; 

Definition of property*— P> 335, goto. 601. 

FosslbUltleB.— P. 336, pan. 602. 

Forfeiture clanees In wills and settlements.— P. 335, pan. 603. 

Forfeiture of lease on Insolvency.— P. 338, pan. 604. 

Forfeiture of lease on assignment— P. 338, pan. 606. 

Forfeiture of share in partnership.— P. 330, pan. 608. • 

Compulsory transfer of shares In a Company.— P. 339, pan. 607. 

Additional security to mortgagee on mortgagor’s Insolvency.- P. 330,^ 
pSn. 608. 

Contracts made hy Insolvent prior to Insolvency.— P. 340, pan. 509. 
Contracts Involving personal skllL— P. 342, pan. 610. 

Contract of service to be rendered to Insolvent— P. 343, pan. 6ii. 
Goodwill.— P. 344, pan. 612. 

Things iU action.— P. 344, pan. 613. 

Share in partnership.— P. 344, pan. 614. 

Compulsory deposit In provident fund.- P. 346, pan. 616. 

Property abandoned by Official Assigns as worthless.- P. 346, pan. 616. 
Patent— P. 346, pan. 617. 

Copyright— P. 346, pan. 618. 

License to seise goods.— P. 346, pan. 619. 

Assignment of after-acquired property.— P. 347, pan. 620. 

Assignment of future profit of business.- P. 349, pan. 62i. 

Insolvency of manager, father or other member of Joint Hindu family.— 
P. 360, pan. 622. 

Vesting Of rights of action In Official Assignee.— P. 363, pan. 623. 

Suits by undischarged insovent— P. 364, pan. 624. 

Official Assignee takes property snject to all equities.— P. 356, pan. 526. 

Rule In Ex parte James.— P. 367, pan. 626. 

' Sale of a mere right to sue.— P. 369, pan. 627. 

Nature of after-acquired property.— P. 360, pans. 628-620. 

Rule in Cohen v. Mitchell.— P. 360, pan. 630. 

To what property the rule applies.— P. 362, pan. 631. 

Agreements In fraud of bankruptcy law.— P. 366, pan. 632. 

Second Insolvency.— P. 366, pan. 633. 

Effect of Intervention of Official Assignee.— P. 366, pan. 634. 

After-acquired property— right of action.— P. 367, pan. 636. 

Personal earnings.— P. 369, pan. 637. 

Profit of trade or business.- P. 370, pan. 638. 

Insolvent cannot be compelled to work.— P. 371, pan. 630. 

Salary of public officers and others.— P. 371, pan. 640. 

Subsequent trade creditors and estoppel of Official Assignee —P. 372; 
pan. 641. 

General power of appointment— P. 373, pan. 642. 

Meaning of reputed ownership.— P. 374, pan. 643. * 

History of reputed ownership clause.— P. 376, pan. 644. 

When doctrine of reputed ownerablp applies.— P. 376, pan. 646. 

Property must be goods.— P. 377, pan. 646. • 

Goods must be in possession of Insolvent in his trade or business.— P. 378, 
pan. 647. 

Things In action and trade debts.— P. 381, pan. 648. 

Goods must be In the possession order or disposition of the Insolvent— 
P. 383, pan. 649. 
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Sole possession essential.— P. 386, para. S60. 

Mortgages executed by Insolvent— P. 387t paia. ssi. 

At tbe commencement of tbe Insolvency.— P. 388, pan. set 
Clrcnmstances giving rise to a repnted ownership.- P. 388, pan. 563. 
Evidence of reputation of ownership.— P. 392, pan. 564. 

Notoriety of change of ownership.— P. 393, pan. 656. 
ns|ge of trade.— P. 393, pan. 667. 

The true owner mnst consent— P; 394, pan. 668. 

Natnre of tme owner’s consent— P. 396, pan. 659. 

Insolvent mnst not be the tme owner.— P. 397, pan. 660. 

Tme owner.— P. 398, pan. 661. 

Secured creditors.— P. 398, pan. 662. 

Tmstees.— P. 399, pan. 663. 

Execntors and administrators.- P. 400, pan. 664. 

Execntor de son tort.— P. 400, pan. 665. 

Beneficiaries.- P. 400, pan. 666. 

Builders.— P. 400, pan. 667. 

Partners.- P. 400, pan. 668. 

Factors and agents for sale.- P. 401, pan. 669. 

Bailee for safe custody.- P. 402, pan. 670. 

Sale or' return.— P. 402, pan. 671. 

Hire purchase agreement— P. 402, pan. 672. 

How repnted ownership may be determined.- P. 402, pan. 573. 
Determination of possession.— P. 403, pan. 574. 

Determination of consent— P. 406, pan. 676. 

Determination of consent in the case of goods.— P. 406, pan. 676. 
Determination of consent in the case of trade debts.— P. 407. pan. 677. 
Tme owner’s right of proof.— P, 409, pan. 678. 


L Aa 
smS^SS 


Effect of insdvency on arUecedent transactions. 

S3. (1) Where execution of a decree has issued against the property 
of a debtor, no person shall be entitled to the benefit 
0^ I'he execution gainst the official assignee, except 
in respect of assets realized in the course of the execution 
by sale or otherwise before the date of the order of adjudication and. 
before he had notice of the presentation of any insolvency petition by or 
against the debtor. 

(2) Nothing in this section shall affect the right of a secured creditor 
in respect of property against which a decree is executed. 

(3) A person who in good faith purchases the property of a debtor 
under a sale in execution shall in ail cases acquire a good title to it against 
the official assignee. 

Parallel enactments.— B. A, 1883, ss. 46, 48 ; B.A., 1914, s. 40 ; Prov. l. A., s. 61.. 

Bights of creditors under execution.- P. 419, pan. 692. 

'When assets should be realized by creditor.- P>. 419, para. 693 

English law.— P. 420, para. 694. 

Attachment— P. 421, para. 696. 

Redlization of assets.- P. 421, pan; 69a 
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P>tl. A. 
sk 53-55 


Gamlsbee notice.— -P. 421, para. son. 

Order for rateable distribution.— P. 422, paia. sos. 

Receiver of mortgaged property.— P. 422, para. S99. 

Secured creditors.— P. 422, para. eoo. 

Money in Court- P. 422, para. 601. 

Execntlon-purcbaser buy^ In good faith.— P. 424, para. 602. 


54. Where execution of a decree has issued against any property of 
' a debtor which is saleable in execution, and before 
ci£ng%cm^to ^ thereof notice is given to the Court executing the 

gerty ukun In execu- decree that an order of adjudication has been made 
against the debtor, the Court shall, on application, 
direct the property, U in the possession of the Court, to be delivered to the 
officid assignee, but the costs of the execution shall be a first chuge on the 
property so delivered, and the official assignee may sell the property or an 
adequate part thereof for the purpose of satisfying the charge. 


Parallel enactments.— B.A., 1890, s. ii ; B.A, iei4, s. 4i : Prov. i. A., s. 52. 
Dntles of Court executing decree as to property taken In execution.— 
P. 426, paia. 603. 

Sale by executing Court after notice of adjudication.— P. 426, pais. 604. 
Application for delivery of possession.— P. 426, pan 606. 

Property In possession of Court- P. 427, pan. 606. 


55. Any transfer of property, not being a transfer made before and in 
consideration of marriage, or made in favour of a pur- 
chaser or incumbrancer in good faith and for valuable 
consideration, shall, if the transferor is adjudged insol- 
vent within two years after the date of the transfer, be void against the 
official assignee. 

Parallel enactments.— B.A., 1883, B. 47 : b.a., ioi4, a. 42 (i) (4): Pk>v. i. A., 
BB. 63, 64A. 

Avoidance of voluntary transfer.- P. 428, para. 608. 

History of thO section:— P. <428, paia. 600. 

Whether donee liable If money or property given has been spent or 
alienated.—?. 428, pi^. eio. 

Burden of proof under this section and sec. 53 of the Transfer of Property 
Act. — P. 429, para. 611. 

Exclusive Jurisdiction of insolvency Court.- P. 429, para. 612. 

Suits by secured creditors to realize their security.— P 431, para. 613. 
Application to set aside voluntary transfer.— P. 431, para. 614. 

Settlement In consideration of marriage.— P. 433, para. 616. 

Purchaser for valuable coiMderation.— P. 433, para. 616. 

Transfer partly for and partly without consideration.— P. t23, para. 617. 
Meaning of good faith.— P. 434, para. 61& 

Onus of proving good faith and consideration.— P. 434, para. 619. 

Meaning of void.—?. 434, paia. 620. 4 

Two years how to be calculated.— P. 436, para. 621. 

Transfers executed more than two years before Insolvency.— P. 436, 

para. 622. 

Extent of avoidance.— P. 437, para. 623. 

Encumbrances created by settlor after settlement-^P. 437, para. 624. 
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Transferees from donees.— P. ^7, pu*. 626. 

TmfAees Uen for costs.—?. 438, para. 626. 
set-ofi.— P. 438, pan. 627. 

Property ontslde local limits.— P. 438, pan. 628. 

. Report of Official Assignee.— P. 439, pan. 629. 

Transfer nnder order of Coart.— P. 439, pan. 630. 

.56.* (1) Every transfer of property, every payment made, every 
' obligation incurred, and every judicial proceeding 

taken or suffered by any person unable to pay his 
debts as they become due from his own money in favour 
of any creditor, with a view of giving that creditor a preference over the 
other creditors, shall’ if such person is adjudged insolvent on a petition, 
presented with three months after the date thereof, be deemed fraudulent 
and void as against the official assignee. 

(2) This section shall not affect the rights of any person making title 
in good faith and for valuable consideration through or under a creditor of 
the insolvent. 

Farallei enactments.— B.A., 1883, s. 48; B.A., 1914, «. 44 (l) (2); Prov. I. A., 
88. 64, 64A. 

Object of doctrine of fraudulent preference.—?. 440, para. 631. 

Previous enactments.— P. 440, para. 0.32. 

Exclusive jurisdiction of Insolvency Court- P. 441, para. e32A. 

Essentials of fraudulent preference.— P. 441, para. 633. 

Inability to pay debts.- P. 441, para. 634. 

Person preferred must be a creditor.- P. 442, para. 636. 

There must have been a preference in fact— F. 443, para. 636. 

View of preferring creditor.— P. 443, para. 637, 

Burden of proof.— P. 444, paro. 638. 

Evidence of Intent to prefer.— P. 446, para. 639. 

Good faith of preferred creditor immaterial.— P. 446, paia. 640. 

What pressure sufficient— P. 446, para. 641. 

Threat of legal proceedings.— P. 448, para. 642. 

View of benefiting debtor himself.- P. 448, para. 643. 

Other circumstances negativing Intent to prefer.— P. 449, para. 644. 

Agent— P. 460, para. 646, 

Adjudication must have been on a petition presented within three months. 
— P. 461, para. 646. 

Fraudulent preference is voidable not void.—?. 461, para. 646A. 

Proof by creditor fraudulently preferred —P. 462, para. 647. 

Application by whom to be made.— P. 462, para. 647A. 

Preferbnee not avoided for benefit of particular creditor.— P. 463, para. 648. 
Position of third persons making title in good faith.- P. 463, para. 649. 
Limitation.- Po 464, para. 660. 

Payments made after presentation of Insolvency petition.- P. 464, para. 661. 

87. 'Subject to the foregoing provisions with respect to the 
* effect of insolvency on an execution and with respect 

to the avoidance of certain transfers and preferences, 

. nothing in this Act shall invalidate in the case of an 

, insolvency — 

(a) any payment by the insolvent to any of his oreditms ; 


P^LA. 
88. 5847 
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(b) any payment or delivery to the insolvent ; 

(e) any transfer by the insolvent for valuable consideration ; or 

(d) any contract or dealing by or with the insolvent for valuable 
consideration : 

Provided that any such Ixansaction takes place before the date of the 
order of adjudication and that the person with whom such transaction takes 
place has not at the time notice of the presentation of any insolvency petition 
by or against the debtor. 

Parallel enactments.— B. A., 1883. s. 49 ; B.A., 1014, a. 45 : Prov. I. A., s. 66. 

Transaction must be bona fide.— P. 466, pan. 663. 

Dealing by Insolvent in respect of his property.— P. 466, pan. 664. 

(1) Transactions before commencement of Insolvency.— P. 467, pan. 666. 

(2) Transactions between commencement of Insolvency and date of order 
of adjudication.— P. 467, pan. 666. 

Proceedings In Invltum.— P. 461, pan. 667. 

Payments by Insolvent— p. 461, pan. 668. 

Payment by Insolvent to his solicitor.— P. 462, pan. 659. 

Payment and delivery to Insolvent— P. 462, pan. 660. 

Reputed ownership and protected transactions.— P. 463, pan. 661. 

Payment with notice under contract made without notice.— P. 463, pan. 

661A. 

valuable consideration.— p. 463, pan. 662. 

Notice. — ^P. 463, pan. 663. 

Burden of proving notice.— P. 463, pan. 664. 

Subsequent purchasers for value and without notice.— P. 464, para. 

666 . 

Debenture holders, etc.— F. 464, pan. 666. 

Suit by Insolvent after presentation of petition and before adjudica- 
tion.— P. 466, pan. 667. 

(3) Transactions after adjudication order.— P. 466, pan. 668. 

Realization of property. 

58. (1) The official assignee shall, as soon ae may be, take possession 
of the deeds, books and documents of the insolvent 
ahik^all other parts of his property capable of 
manual delivery. 

(2) The official assignee shall, in relation to and for the purpose of 
acquiring or retaining possession of the property of the insolvent, be in the 
same position as if he were a receiver of the property appointed under the 
Code of Civil Procedure, 1908, and the Court may on his application enforce 
such acquisition or retention accordingly. 

(3) Where any part of the property of the insolvent 'consists of stock, 
shares in ships, shares, or any other property transferable in the books of 
any company, office or person, the official assignee may exercise the right 
to trantier the property to the same extent as the insolvent night have 
exercised it, if he had not become insolvent. 

! (4) Whereanypartof the property of the insolvent consists of things in 
action, such things shall be deemed to have been duly transferred to tiie 
ofiteiai assignee. 


LA* 
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(6) Anytrtesoierorotiherofficer, or any banker, attorney or agent of an P^.L A* 
insolvent, ahall pay and deliver to the official asngnee all money and securities 
in his possession or power as such officer, banker, attorney or agent, which 
he is not by law entitled to retain as against the insolvent or the official assignee. 

If he fails so to do, he shall be guilty of a contempt of Court, and shall be 
punishable accordingly on the application of the offiml assignee. 

FaraUel enactments,— B.A., 1883, s. so ; B.A., iei4, s. 62 ; Prov. i. A., se (3). 

Possession of property by Official Assignee.— P. 473, pan. 680. 

Special remedies open the Official Assignee.- P. 474, pan. 68i. 

59 . (1) The Couit may grant a warrant to any prescribed officer of 

the Court or any police-officer above the rank of a con- 
laSivSt.*** stable to seize any part of the property of an insolvent in 

the custody or possession of the insolvent or of any other 
person, and with a view to such seizure to break open any house, building or 
room of the insolvent where the insolvent is supposed to be, or any building 
or receptacle of the insolvent where any of his property is supposed to be. 

(2) Where the Court is satisfied that there is reason to believe that 
property of the insolvent is concealed in a house or place not belonging to 
him, the Court may, if it thinks fit, grant a search-warrant to any such officer 
as aforesaid who may execute it according to its tenor. 

Parallel enactments.— B.A., 1883, s. 61 ; B.A., 1914, a. 49; Prov. I. A., B. 66 (3). 

special remedies open to Official Assignee.— P. 474, para. esi. 

60. (1) Where an insolvent is an officer of the Army or Navy or 

Appropriation of por- of His Majesty’s Royal Indian Marine Service, or an 

tion of pay or other in- officer or clerk Or Otherwise employed or engaged in 
coino to creditors. . , * ^ ^ /v* • i * 

the civil service of the Crown, the official assignee 
shall receive for distribution amongst the creditors so much of the insol* 
vent’s pay or salary liable to attac^ent in execution of a decree as the 
Court may direct. 

(2) Where an insolvent is in the receipt of a salary or income other than 
as aforesaid, the Court may, at any time after adjudication and from time to 
time, make such order as it thinks just for the payment to the official assignee, 
for distribution among the creditors of so much of such salary or income 
as may be liable to attachment in execution of a decree, or of any portion 
thereof. 

Parallel enactments.— B.A., 1883, a. 63; B.A.,.i9i4, a. 61. 

Salary of public officers and others.— P. 371, para. 640. 

61 . The property of the insolvent shall pass from official assignee to 
Vesting and transform official assignee, and shall vest in the official assignee 

of property. being during his continuance in office, 

without any transfer whatever. 

Paral!)el enactments.— B.A., 1383, a. 64 (3) ; B.A., 1914, a. 53 (3). 

62 . (1) Where any part of the property of an insolvent consists of land 

of any tenure burdened with onerous covenants, of 
prSSS?™”®* onerous stocks in companies, of unprofitable contracts, 

‘ br of any other property that is unsaleable, or not 
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Pi>4.1. A, leadily saleable by, reason of its binding the possessor thereof to the perfor* 
M.e2<64 mance of any onerous act or to the pa}nnent of any sum of money, the 
official assignee may, notwithstanding that he may have endeavoured to sell 
or have taken possession of the property, or exercised any aet of ownership 
in relation thereto, but subject always to the provisions hereinafter contained 
in that be^lf, by writing signed by him, at any time within twelve months 
after the insolvent has been adjudged insolvent, disclaim the property : 

Provided that, where any such property has not come to the knowledge 
of the official assignee within one month after such adjudication as aforesaid, 
he may disclaim the property at any time within twelve months after he 
has first become aware thereof. 

(2) The disclaimer shall operate to determine, as from the date thereof, 
the rights, interest and liabilities of the insolvent and his property in or in 
respect of the property disclaimed, and shall also discharge the official 
assignee from all personal liability in respect of the property disclaimed as 
from the date when the property vested in him, but shall not, except so far as 
is necessary for the purpose of releasing the insolvent and his property and 
the official assignee from liability, affect the rights, or liabilities of any other 
person. 

Parallel enactments.— b. A., 1883, s. 65 (i) (2) ; B.A., 19U, s. 54 (i) (2). 

‘ Earlier statutes.— P. 467, para. 669. 

Object of the enactment— P. 467, para. 670. 

Disclaimer by Official Assignee.— P. 468, para. 671. 

Effect of disclaimer.— P. 470, para. 674. 

63 . Subject always to such rules as may be made in this behalf, the 

official assignee shall not be entitled to disclaim any 
ofieaBe leasehold interest without the leave of the Oourt ; and the 
Court may, before or on granting such leave, require 
such notices to be given to persons interested, and impose such terms as a 
condition of granting leave, and make such orders with respect to fixtures, 
tenant’s improvements and other matters arising out of the tenancy, as the 
Court thinks just. 

Parallel enactments.— B.A., 1883, s. 55(3) ; B.A., 1914, a. 54 (3). 

Disclaimer of leaseholds.- P. 469, para. 673. 

64 . The official assignee shall not be entitled to disclaim any property 

in pursuance of section 62 in any cash where an appli- 
cation in writing has been made to the official assignee 
by any person interested in the property reqijiring him 
to decide whether he will declaim, and the official assignee has for a period 
of twenty-eight days after the receipt , of the application, or such extended 
period as may be allowed by the Court, declined or neglected to give notice 
that he disclaims the property ; and in the case of a contract, if the official 
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assignee, after such application as aforesaid, does not within the said period 
or extended period disclaim the contract, he shall be deemed to have 
adopted it. 

Parallel enactments.— B.A., 1883, s. 55 (4) ; B.A., 1914, s. 54 (4). 

Power of Court to call on Official Assignee to disclaim.— P. 469, pam. 672. 

65^ The Court may, on the application of any person who is, as against 
the official assignee, entitled to the benefit or subject to 
rescSd contract.®”** burden of a contract made with the insolvent, 

make an order rescinding the contract on such terms as 
to payment by or to either party of damages for the non-performance of the 
contract, or otherwise, as to the Court may seem equitable, and any damages 
payable under the order to any such person may be proved by him as a 
debt under the insolvency. 

Parallel enactments.— B.A., 1883, a. 55 (5); B.A., 1914, a. 54 (5). 

Order rescinding contract— P. 470, para. 675. 

66 . (1) The Court may, on the application of any person either 
claiming any interest in any disclaimed property, or 
In Under any liability not discharged by this Act in respect 
property.®* dtociaimed gf any disclaimed property, )and on hearing such persons 
as it thinks fit, make an order for the vesting of the 
property in or delivery thereof to any person entitled t^iereto, or to whom 
it may seem just that the same should be delivered by way of compensation 
for such liability as aforesaid, or a trustee for him, and on such terms as 
the Court thinks just, and on any such vesting order being made, the 
property comprised therein shall vest accordingly in the person therein 
named in that behalf without any transfer for the purpose : 

Provided always, that where the property disclaimed is of a leasehold 
nature, the Court shall not make a vesting order in favour of any person 
claiming under the insolvent, whether as under-lessee or as mortgagee 
except upon the terms of making such person subject to the same liabilities 
and obligations as the insolvent was subject to under the lease in respect of 
the property at the date when the insolvency petition was filed, and any 
under-lessee or mortgagee declining to accept a vesting order upon such 
terms shall be excluded from all interest in and security upon the property, 
and if there is no person claiming under the insolvent who is willing to accept 
an order upon subh terms, the Court shall have power to vest the insolvent’s 
interest in the property in any person liable either personally or in a represen- 
tative character, and either alone or jointly with the insolvent, to perform 
the lessee’s covenants in such lease, freed and discharged from all estates, 
incumbrances and interests created therein by .the insolvent. 

(2) The Court may, if it thinks fit, modify the terms prescribed by the 
foregoing proviso so as to make a person in whose behalf the vesting order 


o: 8 
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LA. Duty be made subject only to the same liabilities and obligaticms as if the 
^ lease had been assigned to him at the date when the insolvency petition 

was filed and (if the case so requires) as if the lease had comprised only the 
property comprised in the vesting order. 

Parallel enactments.— B.A., isss, s. S5 (6) ; B.A,, isu/s. (6). 

Order vesting disclaimed property.— P. 470, pa». 676. 

Vesting order in respect of leaseholds.— P. 471, para. 677, ^ 

67. Any person injured by the operation of a disclaimer under 

the foregoing provisions shall be deemed to be a 
diicStoor may^rove. creditor of the insolvent to the amount of the injury, 
and may accordingly prove the same as a debt 
under the insolvency. 

Parallel enactments.— B.A., isss, a, 56 (i ) ; B.A., 1914, s. 64 (7). 

Persons injured by disclaimer may prove.— P. 472, para. 678. 

68 . (1) Subject to the provisions of this Act, the official assignee 
Duty and powers of shall, with all convenient, speed, realise the property 

jSSafctoii!^”®® ** of the insolvent, and for that purpose may — 

(a) sell all or any part of the property of the insolvent, 

(b) give receipts for any money received by him ; 

and may, by leave of the Court, do all or any of the following things, namely: — 

(c) carry on the business of the insolvent so far as may be necessary 
for the beneficial winding up of the same ; 

(d) institute, defend or continue any suit or other legal proceeding 
relating to the property of the insolvent ; 

(e) employ a legal practitioner or other agent to take any proceedings 
or do any business which may be sanctioned by the Court ; 

(f) accept as the considejation for the sale of any property of the 
insolvent a sum of money payable at a future time or fully paid 
shares, debentures or debenture stock in any limited company 
subject td ^uch stipulations as to security and otherwise as the 
Court thinks'fit ; 

(g) mortgage or pledge any part of the property of the insolvent for 
the purpose of raising money for the pa)mient of his debts or for 
the purpose of carrying on the business ; 

(h) refer any dispute to arbitration, and compromise all debts, claims 

and liabilities, on such terms as may be agreed upon ; 

c 

(i) divide in its existing form amongst the creditors, according to its 
estimated value, any property which, from its peculiar nature or 
other special circumstances, cannot readily or advantageously be 
sold, 

(2) The official assignee shall account to the Court and pay over all 
monies and deal with all securities in such manner as is prescribed or as the 
Cpurt directs. 
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TaraM enactments.— B.A., isss. ts. se. s? ; B.A., i9i-4, as. 65, 56 ; Ftot. I. A., 
8. 59. 

Powers which may be exercised with the leave of the Court— P.4eo, 

para. 690. 

Power Of sale.— P. 480. 

Sale of goodwill.— P. 481. 

Power to give receipts.— P. 482. 

Powers which may be exercised without the leave of the Court.- P. 482, 

para. 691. 

Conduct of Insolvent's business:—?. 482. 

Suits and other legal proceedings.—?. 483. 

Employment of legal practitioner^— ?. 483. 

Acceptance of consideration for sale.— P. 483. 

Morttage of Insolvent’s property.— P. 483. 

Arbitration and compromise.— P. 483. 

Division of property in specie.- P. 485. 

Suits relating to insolvent’s property.— P. 486, para. 694. 

Suits by or against Official Asslgnee.—P. 486, para. 695. 

Ko leave necessary to sue Official Assignee.— P. 488, para. 696. 

Notice under sec. 80 of C. P. a, 1906.—?. 488, para. 697. 

Notice under 0. 21, r. 22 of C. P. c., 1908.— P. 488, para. 698. 

Insolvency of plaintiff pending suit- P. 488, para. 699. 

Insolvency of defendant pending suit- P. 495, para. 700. 

Distribution of property, 

69. (1) The official assignee shall, with all convenient speed 
Declaration and dia- dccl^^e and distribute dividends amonst the creditor 
tribution of dividends, who have proved their debts. 

(2) The first dividend (if any) shall be declared and be distributed 
within (s) [one year] after the adjudication, unless the official assignee satisfies 
the Court that there is sufficient reason for postponing the declaration to a 
later date. 

(3) Subsequent dividends shall, in the absence of sufficient reason to 
the contrary, be declared and be payable at intervals of not more than six 
months. 

(4) Before declaring a dividend, the official assignee shall cause notice 
of his intention to do so to be published in the prescribed manner, and shall 
alsosendreasonablenoticethereof to each creditor mentioned in the insol- 
vent’s schedule who has not prpved his debt. 

(5) When the official assignee has declared a dividend, he shall send 
to each creditor who has proved a notice showing the amount of the dividend, 
and when and how it is payable, and, if required by any creditor, a statement 
in the prescribed form as to the particulars of the estate. 

Parallel enactments.— B.A., 1883, s. 58 ; B.A., 1914, b. 62 ; Prov. I. A., B. 5d. 

Distribution of dividends.—?. 492, para. 702. 

70* Where one partner in a firm is adjudged insolvent, a creditor to 
whom the insolvent is indebted jointly with the other 
Jotat and separate partners in the firm or any of them shall not receive 
^ any dividend out of the separate property of the 


M. 68*70 


(f) These words were substituted for the words “ six mouths by the Presidency-towns Insolvency 
(Amendment) Act, 1020 (III of 1029). 
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P>t.L A. insolvent until all the separate orators have received the full amount d 
as. 70^73 respective debts. 

Parallel enactments^BA, 1883, a 69 (1) ; B.A.. 1014, s. 88 (1).. 

Joint and separate dividends.— P. 49S, pam. 712. 

71 . (1) In the calculation and distribution of dividends, the official 
of divi- assignee shall retain in his hands sufficient assets to 
deods. meet — 

(a) debts provable in insolvency and appearing from the insolvent’s 
statements or otherwise to be due to persons resident in places 
so distant that in the ordinary course of communication they have 
not had sufficient time to tender their proofs ; 

(b) debts provable in insolvency the subject of claims not yet deter- 
mined ; 

(c) disputed proofs or claims ; and 

(dj the expenses necessary for the administration of the estate or 
otherwise. 

(2) Subject to the provisions of sub-section (1), all money in hand shall 
be distributed as dividends. 

Parallel enactments.— B.A., 18S3, m so ; B.A., im, %. 64 ; Prov. i. A., s. 62. 

Calculation of dividends — P* 492, para. 703. 


72. Any creditor who has not proved his debt before the declaration 
of any dividend or dividends shall be entitled to be paid 
deS ^ut of any money for the time being in the hands of the 
of a official assignee any dividend or dividends which he 
may have failed to receive, before that money is applied 
to the payment of any future dividend or dividends but he shall not be 
entitled to disturb the distribution of any dividend declared before his debt 
was proved by reason that he has not participated therein. 

Parallel enactments^— B.A., 1883, s. 61 ; B.A., 1914, s. 65 ; Prov. I. A., 8. 63. 

Calculation of dividends.— P. 492, para. 703. 


73. (1) When the official assignee has realized all the property of the 
Final dividend insolvent, or BO much thereof as can, in his opinion^ 
be realized without needlessly protracting the pro- 
ceedings in insolvency, he shaU, with the leave of the Court, declare a final 
dividend ; but, before so doing, he shall give notice in manner prescribed 
to the persons whose claims to be creditors have been notified to him but not 
proved that, if they do not pr^ve their claims, to the satisfaction of the Court, 
within the time limited by the notice, he will proceed to make a final dividend 
without regard to their claims. * 

(2) After the expiration of the time so limited, or, if the Court on appli- 
cation by any such claimant grants him further time for establishing his claim, 
then on the expiration of that further time, the property of the insolvent 
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shall be divided among the creditors who have proved their debts, without 
regard to the claims of any pther persons. 


P.^U. 
ss. 73-76 


Parallel enactments.— isss, ■. 62 ; B.A., 19U, s. 67 ; Pm. i. A., s. 64. 
Final dividend.— P. 493. paia. 704. 

. HoUce of final dividend.— P. 493. pan. 705. 

When declaration of dividend may be set aslde^— P. 493, pan. 706. 
Lapse of time no bar to proof.— P.vos. pan. 707. 

Dividend not a debt— P. 494, pan. 707. 

Assignee of dividend.— P. 494, ^n. 709. 

Sednctlon of proof.— P. 495, pan. 710. 

Dividend payable to the estate of a deceased person.— P. 495, pan. 7ii 
Estate administered In two countries.— P. 406, pan. 7i6. 


74. No suit for a dividend shall lie against the official assignee, but, 
■ar ... ..... where the official assignee refuses to pay any dividend, the 
Court may, on the application of the creditor wno is 
aggrieved by such refusal, order him to pay it and also to pay out of his own 
money interest thereon at such rate as may be prescribed for the time that it is 
withheld, and the costs of the application. 

Parallel enactments.— B.A., 1883, s. 63 ; B.A., 1914, s. 68 ; Prov. I. A., s. 65. 


75- (1) Subject to such conditions and limitations as may be pre- 
scribed, the official assignee may appoint the insolvent 

Power to allow insoi- himself to superintend the management of the property 
vent to manage proper- ^ \ t . 

ty, and allowance to In- of the insolvent or of any part thereof, or to carry on 

maintenance trade (if any) of the insolvent, for the benefit of his 
creditors, and in any other respect to aid in administering 
the property in such manner and on such terms as the official assignee 
may direct. 

(2) Subject as aforesaid, the Court may, from time to time, make 
such allowance as it thinks just to the insolvent out of his property, for the 
support of the insolvent and his family, or in consideration of his services, 
if he is engaged in winding up his estate, but any such allowance may at 
any time be varied or determined by the Court. 

Parallel enactments.— B.A., 1883, a. 64 ; B.A., 1914, m. 67, 68 ; Prov. I. A., s. 66. 

Management by and allowance to insolvent— P. 496, para. 714. 


76. The insolvent shall be entitled to any surplus remaining after 
payment in full of his creditors, with interest, as provid- 
^ ed by this Act and of the expenses of the proceedings 
4 taken thereunder. 

Parallel enactments.— b.a., 1883, s. 66 ; B.A., 1914, s. 69 ; Pxov. i. a., b. 67 
Bight of insolvent to surplus.— P. 496, pa». 716. 

Attachment of surplus.- P. 496, para. 716A. 

Estate administered in two countries.- P. 496, para. 716. 
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PART IV. 

OmoiAL Assionixs. 

•4. A. Justieef df eaoli of the' High Courts of Judicature 

. 77,78 at Fort William, Madras, (t) [Bombay and Rangoon and 

Appointment and re- the (u) Judicial Commissioner of Smd] may from time to 
of insolvent's estate. time appoint substantively or temporarily such ^person 
as he thinks fit to the office of official assignee of insol- 
vents’ estates (v) [and such person or persons as he thinks fit to the offibe of 
deputy official assignee] for, each of the said Courts respectively, and may, 
with the concurrence of a majority of the other Judges of. the Court, 
remove the person for the time being holding (w) [any of the said offices] 
for any cause appearing to the Court sufficient.. 

(x) [(lA) Subject to rules* made under section 112, the deputy official 
assignee shall have all the powers and shall discharge all the duties and in 
exercise of such powers and in the discharge of such duties shall be subject 
to all the liabilities of the official assignee under this Act.] 

(2) Every official assignee (y) [and every deputy official assignee] shall 
give such security and shall be subject to such rules and shall act in such 
manner as may be prescribed. 

(3) Notwithstanding anjrthing .in sub-section (1), the persons substan- 
tively or temporarily holding the office of official assignee immediately before 
the commencement of this Act in the Courts for the relief of Insolvent Debtors 
at Calcutta, Madras and Bombay respectively imder the (z) Indian 
Insolvency Act, 1848, and in the Chief Court of Lower Burma under that 
Act as applied by the (a) Lower Burma Courts Act, .1900, shall, without 
further appointment for that purpose, become the official assignees, 
substantive or temporary, as the case may. be, under this Act in the 
High Courts at Fort William, Madras and Bombay and in the Chief Court 
of Lower Burma, respectively. 

Parallel enactments.— -B. A., 1883, ss. 21 (2), 66 ; B.A., 1914, 88.19, 70; Frov. 
L A., 8. 66 (1) to (1). 

78 . An official assignee may, for the purpose of affidavits verifying 
Power to administer proofs, petitions or Other proceedings under this Act, 
administer oaths. 

Parallel enactments.— B.A., 1883, s. 68 (2) ; B.A., 1914, s. 72 (2). 

(0 These words were substituted for the words "and Bombay, and the Chi f Judge of tfie Chief 
Court of Lower Burma *' by s. 7 of the Insolvency (Amendment) Act, 1926 (9 of 1926). 

(«) The words “ Chief Judge of the Chief Court of Sind *' are to be substituted for the words *' Judicial 
Commissioner of Sind ** when the Sind Courts (Supplementary) Act, 1926 (34 of 1926), cornea 
into force. 

(v) These words were added by the Insolvency Law (Amendment) Act, 1930 ( 10 of 1930). 

(ts) Those words were substituted for the words that office " by the Insolvency Law (Amendment) 
Act, 1930 (10 of 1980). 

(«) This sub-section was inserted by the-Insolvency Law (A^ndment) Act, 1980 (10 of 1930). 

(y) These words were added by the Insolvency Law (Amendment }Act, 1930 (10 of 1980 
( 2 ) Coll. State., Vol. I. 

(a) Bur. Code. 
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Dutlfli at ragardB tho 
insolveiit'B conduct. 


79. (1) The duties of an official assignee shall 
have relation to the conduct of the insolvent as well as 
to the administration of his estate. 


tt.7943 


(2) In particular it shall be the duty of the official assignee — 

(a) to investigate the conduct of the insolvent and to report to the 
Court upon any application for discharge, stating whetW there is 

' reason to believe that the insolvent has committed any act which 
constitutes an offence under this Act or under sections 421 to 424 
of the Indian Penal Code in connection with his insolvency or 
which would justify the Court in refusing, suspending or 
qualifying an Older for his discharge ; 

(b) to make such other reports concerning the conduct of the insol- 
vent as the Court may direct or as may be prescribed ; and 

(c) to take such part and give such assistance in relation to the prose- 
cution of any fraudulent insolvent as the Court may direct or as 
may be prescribed. 

Parallel enactments. — B.A., 1883, ss. 68 (l), 69; B.A., 19L4, as. 72 (1), 73. 

Duties as regards insolvent’s conduct— P. 514, para. 762. 

80. The official assignee shall, whenever required by any creditor so 
to do and on pa 3 rment by the creditor of the prescribed 
cpSftow.®*™** furnish and send to the creditor by post a list of 

the creditors showing in the list the amount of the debt 
due to each of the creditors. 


Parallel enactments.— B.A., 1883, s. 79; B.A., 1914, isi. 84. 


H.m»nmUcn. W Such remuneration shall be paid to the 

official assignee as may be prescribed. 

(2) No remuneration whatever beyond that referred to in sub- 
section (1) shall be received by an official assignee as such. 

Parallel enactments.— B.A., 1883, 8.72; B.A., 1914, s. 82; Prov. l. A., ss. 56 
(2)(b),67(4). 

Remuneration of Official Assignee.— P. 515, para. 754. 


82. The Court shall call the official assignee to account for any mis- 

feasance, neglect or omission which may appear in his 

Ktafeasance. accounts or Otherwise, and may require the official 

assignee to make good any loss which the estate of the insolvent may have 
sustained by reason of the misfeasance, neglect or omission. 

Parallelenactments.— B.A., 1883, 8. 81(2);B.A., 1914, 8. 87 (2); Prov. I. A., 
8. 56 (4). 

MlSfeasancA— P. 516, para. 755. 

83. The official assignee may sue and be sued by the name of the 

officiid assignee of the property of , an insolvent,” 
inserting the name of the insolvent, and by that name 
may hold property of every description^ make contracts, 
enter into any engagements binding on himself and his successors in office^ 
and do all other acts necessary or expedient to be done in the execution 
of his office. 

26 
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Parallel enactments.— B.A., 1888, s. 88 : BJL. 1914, ■. 78. 

Suit by creditor in name of Official Assignee on Indemnity.— P. 487, 
pam. 696. 

Name under wblcb to sne or be sued.— P. 6i6, pan. 766. 

■84. If an Older of adjudication is made against an official 

Office TAcated by in- shall thereby vacate the office of official 

■biTency. assignee. 

Parallel enactments.— B.A.p 1883, b. 86 ; B.A., 1914, s. 94. 

85. (1) Subject to the provisions of this Act and to the directions 

of the Court, the official assignee shall, in the adminis- 
i^^^^oTSereor” l^ration of the property of the insolvent and in the 
distribution thereof amongst his creditors, have regard 
to any resolution that may be passed by the creditors at a meeting. 

(2) The official assignee may, from time to time, summon meetings 
of the creditors for the purpose of ascertaining their wishes, and it shall b^e 
his duty to summon meetings at such times as the creditors, by resolution 
at any meeting, or the Court may direct, or whenever requested in writing 
to do so by one-fourth in value of the creditors who have proved. 

(3) The official assignee may apply to the Court for directions in rela- 
tion to any particular matter arising under the insolvency. 

(4) Subject to the provisions of this Act, the official assignee shall 
use his own discretion in the management of the estate and its distribution 
among the creditors. 

Parallel enactments.— B.A., 1883, s. 89 ; B.A., 1914, b. 79. 

Official Assignee to have regard to directions of creditors.— F. 616, para. 768. 

Discretionary powers of Official Assignee.— P. 617, para. 769. 

86. If the insolvent or any of the creditors or any other person is 

Appeal to Court ag^cved by any act or decision of the official 

' assignee, he may appeal to the Court, and the Court 
may confirm, reverse or modify the act or decision complained of, and 
make such order as it thinks just. 

Parallel euactmentSw— B.A., 1883, s. 90 ; B.A., 1914, b. 80 ; Frov. I. A., 68. 

Appeal from decision of Official Assignee to Court.— F. 639, para. 806. 

Parallel enactments.— F. 639, para. 806. 

Limitation for appeal against Official Assignee.— P. 640, paia. 807. 

Who may appeal.— F. 640, para. 808. 

The insolvent.— F. 640, para. 809. 

Creditor.— F. 640, para. 809A. 

Any other person aggrieved.— F. 640, para. 810. 

Seizure of property of third person by Official Assignee.— FJ 640, para. 8ii« 

87. 


Control of Court. 


(1) If any official assignee does not faithfully perform his duties 
and duly observe aU the requirements imposed on him 
by any enactment, rules or otherwise, ^ith respect to 
the performance of hu duties, or if any complaint is made to the Court 
by any creditor in regard thereto, the Court shall enquire into the matter 
and take such action thereon as may be deemed exp^ent. 
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(2) The Court may at any time require any official assignee to answer P>t« L A« 
any enquiry made by it in relation to any insolvency in which he is engaged, 

and may examine him or any other person on oath concerning the insolvency. 

(3) The Court may also direct an investigation to be made of the books 
and vouchers of the official assignee. 

Parallel enactments.— B.A., 1883, s. 91 ; B.A., 1914, s. 8] ; Prov. I A., a. 66 (4). 


PARTY* 

Committee of Inspection. 

88 . The Court may, if it so thinks fit, authorize the creditors who have 
proved to appoint from among the creditors or holders 
t^^Committee of inspoc- general proxies or general powers-of-attorney from 
such creditors, a committee of inspection for the purpose 
of superintending the administration of the insolvent’s property by the 
official assignee : 

Provided that a creditor, who is appointed a member of a committee 
of inspection, shall not be qualified to act until he has proved. 

Parallel enactments.— B.A., 1883, a. 22 (i) ; B.A., 1914, a. 20 (l) ; Piov. I. A., 
a. 67A. 

Committee of inspection.—?. 497, paia. 720. 


89. The committee shall have such powers of control over 
Control of committee the proceedings of the official assignee as may be 
prescribed. 


of inspection 
official assiKnee. 


Parallel enactments.— Prov. I. A., a. 67A. 


PART VI. 

Frocedube. 

90. (1) In proceedings under this Act the Court shall have the like 
powers and follow the like procedure as it has and follows 
Powers of the Court, exercise of its ordinary original civil jurisdiction. 

Provided that nothing in this sub-section shall in any way limit the 
jurisdiction conferred on the Court under this Act. 

(2) Subject to the provisions of this Act and rules, the costs of and 
incidental to any proceedings in the Court shall be in the discretion of the 
Court. 

(3) The^urt may at any time adjourn any proceedings before it 
upon such terms, if any, as it thinks fit to impose. 

(4^ The Court may at any time amend any written process or proceeding 
imder this Act upon such terms, if any, as it thinks fit to impose. 

(6) Where by this Act or by rules the time for doing any act or thing 
is limited, the Court may extend the time either before or after the expiration 
thereof, upon such terms, if any, as the Court thinks fit to impose. 



778 


PRESIDENCY-TOWNS INSOLVENCY ACT. 


P.i4.I.A. 


(6) Subject to rules, the Court may in any matter take the whole or 
any part of the evidence either viva voce or by interrogatories, or upon affidavit, 
or by commission. 

(7) For the purpose of approving a composition or scheme by joint 
debtors the Court may, if it thinks fit, and on the report of the official assignee 
that it is expedient so to do, dispense with the public examination of one of 
the joint debtors if he is unavoidably prevented from attending the 
examination by illness or absence abroad. 

(8) For the purposes of this Act the (b) [Court of the Judicial Commis- 
sioner of Sind] shall have all the powers to punish for contempt of Court 
which are possessed by the High Courts of Judicature at Fort William, 
Madras and Bombay respectively. 

Parallel enactments.— B.A., 1883, s. los; B.A., 1914, s. lOO; Prov. l. A., ss. 6, 
24(3). 

General powers of Court— P. 66, pars. 71. 

Transfer of proceedings.— P. 66, para. 72. 

Stay of proceedings.— P. 66, para. 73. 

Injunction.— P. 66, para, 74. 

Section does not affect jurisdiction of the Court- P. 66, pars. 76. 

Costs.— P. 668, para. 848. 

Costs Of Official Assignee.— P. 668, para. 849. 

Insolvency rules as to costs of Official Assignee.—?. 6',o, para. 830. 

Costs In Other matters.— P. 67o, para. 851. 

91. Where two or more insolvency petitions are presented against 

the same debtor or against joint debtors, or where 
oipcti- debtors file separate petitions, the Court may 

consolidate the proceedings or any of them on such 
terras as the Court thinks fit. 

Parallel enactments. — B.A., 1883, s. 106; B.A., 1914, a. no,- Prov. l. A., s. 16. 

Consolidation of petlUons.— P. 164, para. 229. 

92. Where the petitioner does not proceed with due diligence on his 
Power to change car- petition, the Court may substitute as petitioner any 

riage of petition. otfifer Creditor to whom the debtor is indebted in the 

amount required by this Act in the case of a petitioning creditor. 

Parallel enactments. — ^B.A., 1883, s. 107 ; B.A., 19L4, b. ll l ; Pror. I. A., B. 16. 

Power to change carriage of petition.— P. 154, para. 230. 

93. If a debtor by or against whom an insolvency petition has been 

presented dies, the proceedings in the ^ matter shall, 
unless the Court otherwise orders, be continued as 
if he were alive. 

Parallel enactments.— B. A., 1883, s. 108; B.A., 1914, b. 112 ; Prov. l. A.^b. 17. 

Continuance of proceedings on death of debtor.— P. 155, para. 221. 

{b) These words were subetituted for the words ** Chief Court of Lower Burma *' by s. 8 of the 
Insolvency (Amendment) Act, 1926 (9 of 1926) and the words ** Chief Court of Sind *' are to be 
substituted for the words ** Court of the Judicial CommlssioneT of Sind" when the Sind Court 
(Supplementary) Act, 1926 (34 of 1926) comes in force. 
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The Court may, at any time, for sufficient reason, make an order 

staying the proceedings under an insolvency petition, u, 9446 
^ovrar to stay pro- ^ji^her altogether or for a limited time, on such terms 

and subject to such conditions as the Court thinks uist 

Parallel enactments.— B.A., 1883, a. 109; B.A., 1914, s. 113. 

Power to stay proceedings.— P. 167, para. 233. 

95. Any creditor whose debt is sufficient to entitle him to present 
an insolvency petition against all the partners in a 
tion^aStosf o^rtMr! ^^m may present a petition against any one or more 
partners in the firm without including the others. 

Parallel enactments.— B.A., 1883, a. ilO; B.A., 1914, a. 114. 

Partners : firm.— P. 70, para. 90. 


96. Where there are more respondents than one to a petition, the 
„ . Court may dismiss the petition as to one or more of 

Power to dismiss peti** , 

tion ajrainst some res- them Without prejudice to the enect of the petition as 
pondente only. against the other or others of them. 


Parallel enactments.— B.A., 1883, s. in ; B.A., 1 9U, .. l is. 

Power to dismiss petition against some respondents.— P. 167, pata. 232 . 


97. Where an order of adjudication has been made on an insolvency 

separate inaoivency against or by one partner in a firm, any other 

petitions against part- insolvency petition against or by a partner in the same 
firm shall be presented in or transferred to the Court in 
which the first-mentioned petition is in course of prosecution ; and such Court 
may give such directions for consolidating the proceedings under the peti- 
tions as it thinks just. 

Parallel enactments.— B.A., 1883, s. ii2; B.A., 1914, s. ii6. 

Consolidation of petitions against partners.—?. 154, para. 229A. 


96 . (1) Where a partner in a firm is adjudged insolvent, the Court 
a u mil . authorizc the official assignee to continue or 

Suits by official asslg- ■, . .. 

nee and Insolvent’s commence and carry on any suit or other proceeding 

in his name and that of the insolvent's partner, and 
any release by the partner of the debt or demand to which the proceeding 
relates shall be void. 

(2) Where application for authority to continue or commence any 
suit or other jtoceeding has been made under sub-section (1), notice of the 
application shall be given to the insolvent’s partner and he may show cause 
against it, and on his application the Court may, if it thinks fit, direct 
th^at h<f shall receive his proper share of the proceeds of the proceeding, 
and if he does not claim any benefit therefrom he shall be indemnified 
against costs in respect thereof as the Court directs. 

Parallel enactments.— B.A., 1883,8. 113; B.A., 1914, s. in. 

Suits by Official Assignee and insolvent’s partners.—?. 490, para. 70l. 
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99 . (1) Any two or more persons, being partners, or any person carrying 
on business under a partnership name, may take 
neShipmSe! proceedings or be proceeded against under this Act in 

the name of the firm 

Provided that in that case the Court may, on application by any person 
interested, order the names of the persons who are partners in the firm, or the 
name of the person carrying on business under a partnership name* to be 
disclosed in such manner and verified on oath or otherwise, as the Court 
may direct. 

(2) In the case of a firm in which one partner is an infant, an adjudica- 
tion order may be made against the firm other than the infant partner. 

Parallel enactments.— B.A., 1883, a. 115;B.A., 1914, a. 119;Prov. I. A.,8. 79 
(2) (C). 

Partners : Firm.— P. 70, para. 90. 


100 . 


Warrants of Insol- 
vency Courts. 


(1) A warrant of arrest issued by the Court may be executed in 
the same manner and subject to the same conditions 
as a warrant of arrest issued under the Code of Criminal 
Procedure, 1898, may be executed. 


(2) A warrant to seize any part of the property of an insolvent, issued 
by the Court under section 59, sub-section (1), shall be in the form prescribed, 
and sections 77 (2), 79, 82, 83, 84 and 102 of the said Code shall, so far as 
may be, apply to the execution of such warrant. 

(3) A search-warrant issued by the Court under section 59, sub-section 
(2), may be executed in the same manner and subject to the same conditions 
as a search-warrant for property supposed to be stolen may be executed 
under the said Code. 


Parallel enactments.— B.A., 1883, a. 119; B.A., 1914, a. 123. 


PART vn. 

Limitation. 

101. The period of limitation for an appeal from any act or decision 
d!f the official assignee or from an order made by an 
Limitation of appeals, officer of the Court empowered under section 6 shall 
be twenty days from the date of such act, decision or order, as the case 
may be. 

Parallel enactments.— B.A., 1914, a. 108 (3) ; Prov. I. A., a. 68 proviso. 
Limitation for appeal against Official Assignee.—?. 540, para. 807. 


PART vra. 

Penalties. 

102. An undischarged insolvent obtaining credit to the extent of 

Vndtaobainxi luoi- upwards from any person without 

vent obtaining credit. informing such person that he is an undischarged 
insolvent shall, on conviction by a Magistrate, be 
punishable with imprisonment for a term which may extend to six months, 
or with fine, or with both. 
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Parallel enactments.— B.A.. 1883, «. 3i ; BA., 1914, s. 165 ; Pm. i. A., s. 72. PX.I.A. 
Ofbnce by nndlscbarged insolvent— P. 606, pan. 737. ■S.10&1UA 

TTndlscbarged Insolvent obtaining credit— P. 606, para. 738. 

Jnrlsdlctlon of Magistrates.— P. 606, para. 730. 

veratoSSSto 5a«n‘SK'* adjudged insolvent who— 

^a) fraudulently with the intent to conceal the state of his affairs 
or to defeat the objects of this Act, 

(i) has destroyed or otherwise wilfully prevented or purposely 
withheld the production of any books, paper or writing 
relating to such of his affairs as are subject to investigation 
under this Act, or 

(n) has kept or caused to be kept false books, or 

(m) has made false entries in or withheld entries from, or wilfully 
altered or falsified, any book, paper or writing relating to 
such of his affairs as are subject to investigation under this 
Act, or 

(b) fraudulently with intent to diminish the sum to be divided amongst 
his creditors or of giving an undue preference to Any of the 
said creditors, 

(i) has discharged or concealed any debt due to or from him, or 

(it) has made away with, charged, mortgaged or concealed any 
part of his property of what kind soever, 

shall on conviction be punishable with imprisonment for a term which may 
extend to two years. 

Parallel enactments.— Prov. I. A., a. 69. 

English law.— P. 498, para. 721. 

Insolvency offences under the Indian law.— P. 499, paraa. 722 and 723. 

Failure to perform duties Imposed on insolvent.— P. 600, para. 724. 

Withholding or preventing production of hooks or documents.— P. 600 
para. 725. 

Omission to make entries.— P. 501, para. 726. 

Giving undue preference.— P. 501, para 727. 

Fraudulently making way with property.— P. 501, para. 728. 

Burden of proof.— P. 501, para. 729. 

When the offence must have been committed.— P. 502, para. 730. 

Effect of offences on discharge.— P. 502, para. 731. 

(c) [103A. (1) Where a debtor is adjudged or readjudged insolvent under 
DisquaUflcationa shall, Subject to the provisions of this 

Insolvent. section, be disqualified from — 

(a) being appointed or acting as a Magistrate ; 

being elected to any office of any local authority where the appoint- 
ment to such office is by election, or holding or exercising 
any such office to which no salary is attached ; and 

(e) This section was Inserted by s. 2 of the Presidency-towns Insolvency (Amendment) Act, 1020 (11 
of 1020). 
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Pi^LA* (c) being elected or sitting or voting as a member of any local 

ti. 108^*105 authority. 

(2) The disqualifications which an insolvent is subject to under this 
section shall be removed, and shall cease if — 

(a) the order of adjudication is annulled under sub-section (1) of 

section 21, or * 

(b) he obtains from the Court an order of discharge, whether absolute 
or conditional, with a certificate that his insolvency was caused 
by misfortune without any misconduct on his part. 

(3) The Court may grant or refuse such certificate as it thinks fit.] 

Parallel enactments.— Prov. I. A., e. 73. 

Disqualification of Insolvent— P. 190, para. 274. 

Insolvency caused by misfortune without misconduct— P. 190, para. 275. 

(d) [104. (1) Where the Court is satisfied, after such preliminary inquiry, 
if any, as it thinks necessary, that there is ground 
tmSr^iectS)n**io3^**** inquiring into any offence referred to in section 103 
and appearing to have been committed by the insolvent, 
the Court may record a finding to that effect and make a complaint 
of the offence in writing to a Presidency Magistrate or a Magistrate 
of the first class having jurisdiction, and such Magistrate shall deal with 
such complaint in the manner laid down in the Code of Criminal Procedure, 
1898. 

(2) Any complaint made by the Court under sub-section (1) may be 
signed by such officer of the Court as the Court may appoint in this behalf.] 

Parallel enactments.— Prov. I.A., s. 70. 

Complaint by Court.— P. 502, para. 732. 

Changes In the law.— P. 503, para. 733. 

Preliminary Inquli^*— P- 504, para. 734. 

At what stage pi^llmlnary Inquiry to be held.— P. 505, para. 735. 
Commitment to High Court Sessions.— P. 505, para. 736. 

Offences which can be committed by the Insolvent or others.— P. 507, para. 740. 

Offences which can be committed by any person other than the bankrupt.— 
P. 507, para. 741. 

105. Where an insolvent has been guilty of any of the offences specified 
in section 102 or section 103, he shall not be exempt 
from being proceeded against therefor by reason that 
he has obtained his discharge or that a composition or 
scheme of arrangement has been accepted or approved. 

Parallel enactments.— B.A., 1883, a. 167 ; B.A., lOU, s. 162 ; Prov. I. A., 8. 71. 
Criminal liability after discharge or composition.— P. 507, para. 742. 


(d) This flection wu flubstltnted by 8. 9 of the Inflolvency (Amendment) Act, 1026 (0 of 1026). 
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PARTK. 

Shall Insolvbnoibs. 

106. (1) Where the Court is satisfied by affidavit or otherwise, or the p^. I A. 
official assignee reports to the Court, that the property 
t!onMii*iSSaU*cM^ insolvent is not likely to exceed in value three 

* thousand rupees or such other less amount as may be 

prescribed, the Court may make an order that the insolvent’s estate be 
administered in a summary manner, and thereupon the provisions of this 
Act shall be subject to the following modifications, namely : 

(a) no appeal shall lie from any order of the Court, except by leave 
of the Court ; 

(b) no examination of the insolvent shall be held except on the applica- 
tion of a creditor or the official assignee ; 

(c) the estate shall, where practicable, be distributed in a single 
dividend ; 

(d) such other modifications as may be prescribed with the view of 
saving expense and simplifying procedure : 

Provided that nothing in this section shall permit the modification of 
the provisions of this Act relating to the discharge of the insolvent. 

(2) The Court may at any time, if it thinks fit, revoke an order for 
the summary administration of an insolvent’s estate. 

Parallel enaCtment8.~B.A., 1883, s. 121 ; B.A., 1914, s. 129; Proy. I. A., B. 74. 

Summary administration in small insolvencies.— P. 509, para. 743 


PART X. 

Special Provisions. 


107. No insolvency petition shall be presented against any corporation 


Exeiiiptioo of corpora- 
tion, etc., from insol- 
vency proceedings. 


or against any association or company registered under 
any enactment for the time being in force. 


Parallel enactmentS.-B.A., 1883, s. 123; B.A., 1914, b. 126; Prov. l. A., b. 8. 
Corporations and registered companies.— P. 73A, para. 92. 


106. (1) Agy creditor of a deceased debtor whose debt would have 
^ been sufficient to support an insolvency petition against 
Administration in in- the debtor, had he been alive, may present to the 

^ncm^^yisL i^ivcnt! Court within the limits of whose ordinary original civil 

jurisdiction the debtor resided or carried on business 
for the greater part of the six months immediately prior to his decease, a 
petition in the prescribed form praying for an order for the administration 
of the estate of the deceased debtor under this Act. 
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P.4.L A. (2) Upon the piesciibed notice being given to the legal representative 
m.108»1(» of the deceased debtor, the Court may, upon proof of the petitioner’s debt, 
unless the Court is satisfied that there is a reasonable probability that the 
estate will be sufficient for the payment of the debts owing by the deceased, 
make an order for the administration in insolvency of the deceased debtor’s 
estate, or may upon cause shown dismiss the petition with or without 
costs. 

(3) A petition for administration under this section shall not be pre- 
sented to the Court after proceedings have been commenced in any Court 
of justice for the administration of the deceased debtor’s estate but that 
Court, may in that case, on proof that the estate is insufficient to pay its 
debts, transfer the proceedings to the Court exercising jurisdiction in insol- 
vency under this Act, and thereupon the last-mentioned Court may make 
an order for the administration of the estate of the deceased debtor, and the 
like consequences shall ensue as under an administration order made on 
the petition of a creditor. 

Parallel enactments.>~B.A., 1883, s. 125 ; B.A., 1914, s. 130. 

Deceased Insolvent debtors.—?. 511, para. 745. 

Vesting of estate and mode of administration.— P. 512, para. 746. 


109. (1) Upon an order being made for the administration of a deceased 
debtor’s estate under section 108, the property of the 
mode of administra- debtor shall vest in the official assignee of the Court, 
and he shall forthwith proceed to realize and distribute 
the same in accordance with the provisions of this Act. 


(2) With the modification hereinafter mentioned, all the provisions 
of Part III, relating to the administration of the property of an insolvent, 
shall, so far as the same are applicable, apply to the case of such administra- 
tion order in like manner as to an order of adjudication under this Act. 

(3) In the administration of the property of the deceased debtor under 
an order of administration, the official assignee shall have regard to any 
claims by the legal representative of the deceased debtor to payment of 
the proper funeral and testamentary expenses incurred by him in and about 
the debtor’s estate ; and those claims shall be deemed a preferential debt 
under the order, and be payable in full, out of the debtor’s estate, in 
priority to all other debts. 

(4) If, on the administration of a deceased debtor’s estate, any surplus 
remains in the hands of the official assignee after payment in full of all the 
debts due from the debtor together with the costs of the administr|i.tion and 
interest as provided by this Act in case of insolvency, such surplus shall be 
paid over to the legal representative of the deceased debtor’s estate^ or 
dealt with in such other manner as may be prescribed. 


Parallel enactments.— B.A., 1883, s. 125 (5) to (8) ; BA., 1914, s. 130 (4) to (7). 
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110. (1) After notice of the presentation of a petition under section P^t.LA. 

108 no payment or transfer of property made by the st. Il0k>112 
br% legal representative shall operate as a discharge 

to him as between himself and the official assignee. 

(2) Save as aforesaid nothing in section 108 or section 109 or this 
section shall invalidate any payment made or act or thing done in good faith 
by th^ legal representative or by a District Judge acting under the powers 
conferred on him by section 64 of the Administrator GeneraFs Act, 1874, 
before the date of the order for administration. 

Parallel enactments.— BA., 1883, s. 125 (9) ; B.A., s. 130 (8). 

Payment or transfer by legal representative.— P. 513, para. 747. 


111. The provisions of sections 108, 109 and 110 shall not apply to 


Saving of Jurisdiction 
of Admiuistrator-Oene- 
ral. 


any case in which probate or letters of administration 
to the estate of a deceased debtor have been granted 
to an Administrator-GkneraL 


PART XI. 

Rules. 

112. (1) The Court having jurisdiction under this Act may from time 
to time make rules (e) for carrying into effect the objects 
of this Act. 

(2) In particular and without prejudice to the generality of the fore- 
going power, such rules may provide for and regulate — 

(a) the fees and percentages to be charged under this Act and the 
manner in which the same are to be collected and accounted for 
and the account to which they are to be paid ; 

(b) the investment, whether separately or collectively, of unclaimed 
dividends, balances and other sums appertaining to the estates 
of insolvent debtors whether adjudicated insolvent under this 
or any former enactment, and the application of the proceeds 
of such investment, 

(c) the proceedings of the official assignee in taking possession of 
and realising the estates of insolvent debtors ; 

(d) the remuneration of the official assignee ; 

(e) thececeipts, payments and accounts of the official assignee ; 

(f) tBb audit of the accounts of the official assignee ; 

^g) the payment of the remuneration of the official assignee, of the 
costs, charges and expenses of his establishment, and of the costs 
of the audit of his accounts out of the proceeds of the investments 
in his hands ; 


(«) Forrulfliby the Courts Court aulee end Orders of dUtofeatprovincei, 
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(h) the payment of the costs incuired in the prosecution of fraudulent 
debtors and in legal proceedings taken by the official assignee, 
under the direction of the Court out of the proceeds aforesaid ; 

(i) the payment of any civil liability incurred by an official assignee 
acting under the order or direction of the Court ; 

(j) the proceedings to be taken in connection with proposals for 
composition and schemes of arrangement with the creditors of 
insolvent debtors ; 

(k) the intervention of the official assignee at the hearing of 
applications and matters relating to insolvent debtors and their 
estates ; 

(/) [(kk) filing of lists of creditors and debtors and the affording of assist- 
ance to the Court by a petitioning debtor ;] 

(l) the examination by the official assignee of the books and papers 
of account of undischarged insolvent debtors ; 

(m) the service of notices in proceedings under this Act ; 

(n) the appointment, meetings and procedure of committees of 
inspection ; 

(o) the conduct of proceedings under this Act in the name of a firm ; 

(p) the forms to be used in proceedings under this Act ; 

(q) the procedure to be followed in the case of estates to be adminis- 
tered in a summary manner ; 

(r) the procedure to be followed in the case of estates of deceased 
persons to be administered under this Act ; 

{g) [(s) the distribution of work between the official assignee and his 
deputy or deputies.] 

Parallel enactments.— B.A., 1883, s. 127 (i) ; B.A., 1914, s. 132 (l) ; Prov. I. A. 

8. 79(1) (2). 

Power to make rules.— P. 670, para. 862. 


113. 


Sanction to rules. 


Rules made under the provisions of this Part shall be subject, 
in the case of the High Court of Judicature at Fort 
William in Bengal, to the previous sanction of the 
Governor General in Council, and, in the case of any other Court, of the 
Local Government. 

114. Rules so made and sanctioned shall be published in the Gazette 
of India ” or in the local official GazeCte, as the case 
may be, and shall thereupon have the same force and 
effect with regard to proceedings under this Act in the Court which made 
them as if they had been enacted in this Act. ^ 

Parallel ena ctments.— Prov, 1. A., s. 79 (3). 

(/) This clause was Inserted by s. 5 of the Presidency-towns Insolvency (Amendment) Act, 1027 
(19 of 1027). 

(g) This clause was inserted by the Insolvency Law (Amendment) Act, 1080 (10 of 1080). 


Publication of rules. 
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PARTXn. 

SufFLEHENTAL. 

115. (1) Every transfer, mortgage, assignment, power-of-attorney, 
E»mpUontiom<iaty P«>xy ^per, certificate, affidavit, bond or other 

Of transfers, etc., under proceedings, instrument or writing whatsoever before or 
thisAct.^ under any order of the Court, and any copy thereof 

shall be exempt from payment of any stamp or other duty whatsoever. 

(2) No stamp-duty or fee shall be chargeable for any application made 
by the official assignee to the Court under this Act, or for the drawing and 
issuing of any order made by the Court on such application. 

Parallel enactments.-— B. A., 1883, s. 144; B.A., 1914, s. 148. 

Exemption from duty of transfers, etc.— P. 572, para. 858. 

116. (1)A copy of the official Gazette containing any notice inserted 
The Gazette to be pursuance of this Act shall be evidence of the facts 

evidence. Stated in the notice. 

(2) A copy of the official Gazette containing any notice of an order 
of adjudication shall be conclusive evidence of the order having been duly 
made, and of its date. 

Parallel enactments.— b. A., 1883, s. 132 ; B.A., 1914, s. 137. 

Gazette to be evidence of order of adjudication.— P. 129, para. 180. 

Appeal against order of adjudication.— P. 529, para. 788. 

The Gazette to be evidence.— P. 673, para. 859. 


Swearing of affldavits. 


117. Any affidavit may be used in a Court having 
jurisdiction under this Act if it is sworn — 


(a) in British India, before — 


(i) any Court or Magistrate, or 

(u) any officer or other person appointed to administer oaths 
under the Code of Civil Procedure, 1908 ; 

(b) in England, before any person authorized to administer oaths 
in His Majesty’s High Court of Justice, or in the Court of Chancery 
of the County Palatine of Lancaster, or before any Registrar of 
a Bankruptcy Court, or before any officer of a Bankruptcy Court 
authorized in writing in that behalf by the Judge of the Court 
or before a Justice of the Peace for the county or place where it 
is sworn ; 

(c) in'^otland or in Ireland, before a Judge Ordinary, Magistrate 
or Justice of the Peace and, 

(Q) in any other place, before a Magistrate or Justice of the Peace 
or other person qualified to administer oaths in that place (he 
being cer&Sied to be a Magistrate or Justice of the Peace, or 
qualified as aforesaid, by a British Minister or British Consul or 
British Political Agent or by a notary public). 


i8.11U17 
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it. 118*122 


118* (1) No proceeding in insolvency shall be invalidated by any 
formal defect or by any irregularity unless the Court 
invSSte ^ piSce^^ before which an objection is made to the proceeding 
is of opinion that substantial injustice has been caused 
by the defect or irregularity, and that the injustice cannot be remedied 
by any order of that Court. 

« 

(2) No defect or irregularity in the appointment of an official assignee 
or member of a committee of inspection shall vitiate any act done by him 
in good faith. 

Parallel enactments.— B.A., 1883, s. 143 ; B.A., 1914, s. 147. 

Formal defect not to invalidate proceedings.— P. 574, paia. 861. 

119. Where an insolvent is a trustee within the Indian Trustee Act, 1866, 

section 35 of that Act shall have effect so as to authorize 

Application of Trusted , . . . « 

Act to insolvency of the appomtment of a new trustee in substitution for 

the insolvent (whether voluntarily resigning or not), 

if it appears expedient to do so, and all provisions of that Act, and of any 

other Act relative thereto, shall have effect accordingly. 

Insolvency of trustee.— P. I9i, para. 275A. 

120 . 


Save as herein provided, the provisions of this Act relating 
to the remedies against the property of a debtor, 
the priorities of debts, the effect of a composition or 
scheme of arrangement, and the effect of a discharge 
shall bind the Crown. 


Certain provisions to 
bind the Crown, 


Parallel enactments.— B.A., 1883, s. 150; B.A., 1914, b. 151. 
Wbat debts sec. 30 Includes.— P. 263, para. 378. 

Certain provisions to bind the Crown.—?. 674, para. 862. 

121 . 


Saving 
rlidits of audience. 


Nothing in this Act, or in any transfer of jurisdiction effected 
i]iereby, shall take away or affect any right of audience 
for existing person may have had immediately before 

the commencement of this Act, or shall be deemed to 
confer such right in insolvency matters on any person who had not a right 
of audience before the Courts for the Belief of Insolvent Debtors. 

Parallel enactments. — B.A., 1883, 8.151; B.A., 1914, s. 152. 

Rights of audience.— P. 574, para. 863. ^ 

122. Where the official assignee has under his control any dividend 
which has remained unclaimed for fifteen years from 
Ckivemmentofunciaim- the date of declaration or such less penod as may be 
ed dividends. prescribed, he shall pay the same to the account and 

credit of the Gfovemment of India, unless the Court otherwise directs. 

Parallel enactments.— B.A., 1883, ■. 162 (i) (2) ; B.A., 1914, 8 . 163. 
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123. Any person claiming to be entitled to any monies paid to the p^j 

ouaw to nr-*- m- Credit of the Qovemment of India tmder 128-127* 

to^ aowrament section 122, may apply to the Court for an order for 
“ payment to him of the same ; and the Court, if satisfied 

that the person claiming is entitled, shall make an order for payment 

to him nf the sum due : 

• 

Fiovided that, before making an order for the pa 3 rment of a sum which 
has been carried to the account and credit of the Government of India, the 
Court shall cause a notice to be served on such officer as the Governor General 
in Council may appoint in this behalf calling on the officer to show cause* 
within one month from the date of the service of the notice, why the order 
should not be made. 

Parallel enactments.— B.A., 1883, s. 1G2 (4); B.A., 1914, b. 153 (4). 

124 . (1) No person shall, as against the official assignee, be entitled 
Access to insolvent's withhold possession of the books of accounts belong- 

ing to the insolvent or to set up any lien thereon. 

(2) Any creditor of the insolvent may, subject to the control of the 
Court, and on payment of such fee, if any, as may be prescribed, inspect at 
all reasonable times, personally or by agent, any such books in the possession 
of the official assignee. 

Possession of property by Official Assignee.—?. 473, paia. 680. 


125 . Such fees and percentages shall be charged 
Fees and percentages, for and in respect of proceedings under this Act as may 
be prescribed. 


126 . All Courts having jurisdiction under this Act shall make such 
orders and do such things as may be necessary to give 
► Mch^other* *^”**'^^ effect to section 118 of the (A) Bankruptcy Act, 1883, 
and to section 60 of the Provincial Insolvency Act, 1907. 

Parallel enactments. — ^B.A., 1883, s. 118 ; B.A., 1914, s. 122 ; Prov. l. A., b. 77. 
Courts to be auxiliary to each other.— F. 58, para. 80. 

Orders in ald.-P. 60, para. 8i. 


127 . (i) (1) * * * * * 

(i) (2) * * * The proceedings under an insolvency petition under the 


Saving. 


Indian Insolvency Act, 1848, pending at the commence* 
ment of this Act shall except, so far as any provisions of 
this Act is expressly applied to pending proceedings, continue, and all the 
provisA>ns of the said Indian Insolvency Act shall, except as aforesaid, 
apply thereto, as if this Act had not been passed. 


(h) CoU. Stats., Vol. U. 

(i) Section 127, sub-section (1) and the word.-. ** Notwithstanding the repeal effected by tills Act 

in sub-section (2) were repealed by s. 3 and Scb. 11 of the Bepeallng and Amending Act, 
1914 (10 of 1914). 
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THE FIRST SCHEDU1£. 

{See section 26.) 

Meetinos of Creditors. 

1. The official assignee may at any time summon a meeting of 

creditors, and shall do so whenever so directed by the 
Meetings of creditors, the Creditors by resolution at any meeting 

or whenever requested in writing by one-fourth in value of the creditors 
who have proved. 

Parallel enactments. — This Schedule is based on Soh. 1 to the Bankruptcy Act, 
1883. See now B.A., 1914, Soh. I. See Comparative Table on p. 711. 

2. Meetings shall be summoned by sending notice of the time and 

place thereof to each creditor at the address given in his 
^^mmoning of meet- proof, or, if he has not proved, at the address given in 
the insolvent’s schedule, or such other address as may be 
known to the official assignee. 


3. The notice of any meeting shall be sent off not less than seven 
days before the day appointed for the meeting and may 

Notice of mootings. j r j n j. x i xx 

be dehvered personally or sent by prepaid post letter* 
as may be convenient. The official assignee may, if he thinks fit, also publish 
the time and place of any meeting in any local newspaper or in the local 
official Gazette. 


4. It shall be the duty of the insolvent to attend any meeting which 
the official assignee may, by notice, require him to 
attend^if required attend, and any adjournment thereof. Such notice 

shall be either delivered to him personally or sent to 
him at his address by post at least three days, before the date fixed for 
the meeting. 

^'-5. The proceedings held and resolutions passed 
Proceedings not to i>o at any meeting shall unless the Court otherwise orders, 
non-receipt notwithstanding that any creditor has not 

received the notice sent to him. 


6. A certificate of the official assignee that the notice of any meeting 
has been duly given shall be sufficient evidencce of 
such notice having been duly sent to the person to 
whom the same was addressed. 


Proof ofii)siie of notice* 


7. Where on the request of creditors the official assignee summons 
a meeting, there shall be deposited with the written 
request the sum of five rupees for every twenty creditors 
for the costs of summoning the meeting, including all disbursements : 


Coats of meeting. 
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Provided that the official assignee may require such further sum to be depo- Sdl* 
sited as in his opinion shall be sufficient to cover the costs and expenses 
of the meeting. 


Chairmati. 


8. The ofiBicial assignee shall be the chairman of any 
meeting. 


9. A creditor shall not be entitled to vote at a meeting unless he has 
duly proved a debt provable in insolvency to be due to 
Eight to vote. insolvent, and the proof has been duly 

lodged one clear day before the time appointed for the meeting. 


10. A creditor shall not vote at any such meeting in respect of any 
No vote In respect of Unliquidated or contingent debt, or any debt the value 


certain debts. 


of which is not ascertained. 


No vote In respect of certain debt— P. 196, para. 282. 


11. For the purpose of voting, a secured creditor shall, unless he surren- 
ders his security, state in his proof the particulars of this 
^ security, the date when it was given, and the value at 

which he assesses it, and shall be entitled to vote only in respect of the balance, 
if any, due to him after deducting the value of his security. If he votes in 
respect of his whole debt, he shall be deemed to have surrendered his security, 
unless the Court on application is satisfied that the dmission to value the 
security has arisen from inadvertence. 

Secured creditor.— P. 196, para. 282. 


12. Where a creditor seeks to prove in respect of a bill of exchange, 

promissory note, or other negotiable instrument or 
negoSbi^inJ?^^ security on which the insolvent is liable, such bill of 
exchange, note, instrument or security must, subject 
to any special order of the Court made to the contrary, be produced to the 
official assignee before the proof can be admitted for voting. 

13. It shall be competent to the official assignee, within twenty-eight 

days after a proof estimating the value of a security has 
cr^ftor' to been made use of in voting at any meeting, to require 

security. ^ creditor to give up the security for the benefit of 

the creditors gen^^ally, on pa 3 nment of the value so estimated. 


14^ If one partner in a firm is adjudged insolvent, any creditor to 
whom that partner is indebted jointly with the other 
Proof by partner. pawners in the firm, or any of them, may prove his 

debt for the purpose of voting at any meeting of creditors and shall be 
entitled to vote thereat. 



792 


PRESIDBNCY-TOWNS INSOLVENCY ACT. 


I 16. The ofiBicial assignee shall have power to admit or reject a 

proof for the purpose of voting, but his decision shall 
adoSt or be Subject to appeal to the Court. If he is in doubt 
whether the proof of a creditor should be admitted or 
rejected, he shall mark the proof as objected to, and shall allow the creditor 
to vote, subject to the vote being declared invalid in liie event of the objec- 
tion being sustained. * 

Proxy. 16. A creditor may vote either in person or by proxy. 

17. Every instrument of proxy shall be in the prescribed form 
inBtmment of proxy, and shaU be issued by the official assignee. 


18. A creditor may give a general proxy to his attorney or to his 

General ro Hianager Or clerk, or any other person in his regular 

enera proxy. employment. In such case the instrument of proxy 

shall state the relation in which the person to act thereunder stands to 
the creditor. 


19. A proxy shall not be used unless it is deposited with the official 


Proxy to bedepoBited 
one day before date of 
meeting. 


assignee one clear day before the time appointed for 
the meeting at which it is to be used. 


. , , 20. A creditor may appoint the official assiimee to 

Official aadgnoe as ^ rr o 

proxy. act as his proxy. 


21. The official assignee may adjourn the meeting from time to time 


Adjournment of meet- 
ing. 


and from place to place, and no notice of the ad- 
journment shall be necessary. 


22. The official assignee shall draw up a minute of the proceedings 
Minute of proceedings, at the meeting and shall sign the same. 


^THE SECOND SCHEDULE. 

{See section 48.) 

Pboof of Debts. 

Proofs in ordinary cases, 

Sdh. n L Every creditor shall lodge the proof of his debt as soon as may 
Time for lodging proof- be after the making of an order of adjudication. 

Parallel enactmenst. — B.A., 1883, Sch. Il, r. l ; B.A., 1914, Soh. II, r. l ; Frov. 
I.A., 8. 33. 

Time for lodging proof.— p. 204, para. 446. f 

2. A proof may be lodged by delivering or sending by post in a 
. registered letter to the official assignee an affidavit 

Mode of lodging proof. & . 

verifying the debt. 
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Parallel enactments.— B. A., 1883, Soh. II, r. 2 ; B.A., 1914, Sch. II, r. 2 ; Prov. Sell H 
I. A., 8. 49. 

3. The aflSdaVit inay be made by the creditor himself or by some 

person authorized by or on behalf of the creditor, 
made by a person so authorized, it shall state his 
, authority and means of knowledge. 

Parallel enactments.— B.A., 1883^ Sch. II, r. 3 ; B.A., 1914, Sch. II, r. 3. 

4. The affidavit shall contain or refer to a statement of account show- 

ing the particulars of the debt, and shall specify the 
Contents of affidavit, vouchers, if any, by which the same can be substantiated. 

The official assignee may at any time call for the production of the vouchers. 

Parallel enactments. — B.A., 1883, Sch. II, r. 4 ; B.A., 1914, Sch. II, r. 4. 


Affidavit to state If 
creditor holds security. 


5. The affidavit shall state whether the creditor 
is or is not a secured creditor. 


Parallel enactments.— B. A., 1883, Sch. II, r. 5 ; B.A., 1914, Soh. II, r. 5. 


Cost of proving debts. 


6. A creditor shall bear the cost of proving his 
debt unless the Court otherwise specially orders. 


Parallel enactments. — B.A., 1883, Sch. II, r. 6 ; B.A., 1914, Sch. II, r. 0. 
Costs of proving debts,—?. 296, para. 448. 


7. Every creditor who has lodged a proof shall be entitled to see and 

Bi^t to see and exa- ©gamine the pioofs of other creditors at all reasonable 

mine proof. times. 

Parallel enactments. — B.A., 1883, Sch. II, r. 7 ; B.A., 1914, Soh. II, r. 7. 


8. A creditor in lodging his proofs shall deduct from his debt all 
trade discount, but he shall not be compelled to 
deduct any discount, not exceeding five per centum 
on the net amount of his claim, which he may have 
agreed to allow for payment in cash. 

Parallel enactments.— B.A., 1883, Sch. II, r. 8 ; B.A., 1914, Soh. II, r. 8. 


Proof hy secured creditors. 

9. If a ^cyed creditor realizes his security, he may prove for the 

Proof where leciixity deducting the net amount 

reaUied. realized. 

f 

Parallel enactments.— B.A., 1883, Sch. II, r. 9 ; B.A., 1914, Sch. II, r. 10. 

Rights ofsecored creditors in general- F. 298, para. 450. 

Proof bp secured creditors.— P. 298, para. 46i. 

Realisation.— P. 298, para. 462. 
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Scli.E 10. If a secured creditor surrenders his security to the official 

Proof where security for the general benefit of the creditors, 

is surrendered. may prove for his whole debt. 

Parallel enactments.— B.A., 1883, Sch. Il, r. 10 ; kA., 1914, Soh. ll, r. ii. 

Surrender.— P. 299, para. 453. 

11. If a secured creditor does not either realize or surrender his 

security, he shall, before ranking for dividend, state in 

Proof in other cases, his proof the particulars of his Security, the date when 

it was given and the value at which he assesses it, and shall be entitled to 
receive a dividend only in respect of the balance due to him after deducting 
the value so assessed. 

Parallel enactments.— B. A., 1883, Sch. II, r. ll ; B.A., 1914, Sch. II, r. 12. 

Assessment of value.— P. 299, para. 454. 

12. (1) Where a security is so valued the official assignee may at 

any time redeem it on payment to the creditor of the 

Valuation of security. •, , 

assessed value. 

(2) If the official assignee is dissatisfied with the value at which a 
seciurity is assessed, he may require that the property comprised in any 
security so valued be ofiered for sale at such times and on such terms and 
conditions as may be agreed on between the creditor and the official assignee, 
or as, in default of agreement, the Court may direct. If the sale is by public 
auction, the creditor, or the official assignee on behalf of the estate, may bid 
or purchase : 

Provided that the creditor may at any time, by notice in writing, 
require the official assignee to elect whether he will or will not exercise his 
power of redeeming the security or requiring it to be realized, and if the 
official assignee does not, within six months after receiving the notice, signify 
in writing to the creditor his election to exercise the power, he shall not be 
entitled to exercise it •^>and the equity of redemption, or any other interest 
in the pioperty comprised in the security which is vested in the official 
assignee, shall vest in the creditor, and the amount of his debt shall be 
reduced by the amount at which the security has been valued. 

Parallel enactments.— B.A., 1883, Sch. II, r. 12 ; B.A., 1914, Sch. II, r. 13. 

Assessment of value.— P. 299, para. 454. 

Rights of secured creditor and Official Assignee in respect of securities 
valued by creditor.— P. 30i, para. 458. 

13. Where a creditor has so valued his security, he may at a^y time 

amend the valuation and proof on showing to the 
satisfaction of the official assignee, or the Court, that 
the valuation and proof were made bona fide on a 
mistaken estimate, or that the security has diminished or increased in 



PRESIDENCY-TOWNS INSOLVENCY ACT. 


795 


value since its previous valuation ; but every such amendment shall be 
made at the cost of the creditor, and upon such terms as the Court shall 
order, tmless the official assignee shall allow the amendment without 
application to the Court. 

Parallel enactments.— B. A., 1883, Sch. II, r. 13 ; B.A., 1014, Sch. II, r. 14. 

Amendment where valuation made on a mistaken estimate.— P. 300, 
pjkra. 455. 

14. Where a valuation has been amended in accordance with the 
foregoing rule, the creditor shall forthwith repay any 
ceived. surplus dividend which he has received in excess of 

that to which he would have been entitled on the 
amended valuation, or, as the case may be, shall be entitled to be paid out 
of any money for the time being available for dividend any dividend or 
share of dividend which he has failed to receive by reason of the inaccuracy 
of the original valuation, before that money is made applicable to the 
pajrment of any future dividend, but he shall not be entitled to disturb 
the distribution of any dividend declared before the date of the 
amendment. 

Parallel enactments.— B.A., 1883, Sch. II, r. 14 ; B.A., 1914, Sch. II, r. 15. 

Amendment where valuation made on a mistaken estimate.— P. 300, para. 455. 


15. If a creditor after having valued his security subsequently realizes 
it, or if it is realized imder the provisions of rule 12, 
security subsequently the net amount realized shall be substituted for the 

“ amount of any valuation previously made by the 

creditor and shall be treated in all respects as an amended valuation made 
by the creditor. 


Parallel enactments.— B.A., 1883, Sch. II, r. 15 ; B.A., 1914, Sch. II, r. 16. 
Amendment where security subsequently realised.— P. 30i, para. 456. 


16. If a secured creditor does not comply with the foregoing 

Exclusion from shsr- excluded from all share in any 

ing In dividend. dividend. 

Parallel enactments. — B.A., 1883, Soh. II, r. 16; B.A., 1914, Sch. II, r. 17. 


17. Subject to the provisions of rule 12, a creditor shall in no case 
receive more than sixteen annas in the rupee and 
Limit of receipt. interest as provided by this Act. 

Parallel enAstq^tS. — B.A., 1883, Soh. II, r. 16 ; B.A., 1914, Sch. II, r. 18. 

Limit of receipt.— P. 302, para. 469. 


faking Aeamnta of Property Mortgaged, and of the Sale thereof. 

18. Upon application by any person claiming to be a mortgagee of 
Inqniir Intomoitgase, “y insolvent’s real or leasehold estate and 

whether such mortgage is by deed or otherwise, and 


Sch-n 
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n whethei the same is of a legal or equitable nature, or upon application by 
the official assignee with the consent of such person claiming to be a mortgagee 
as aforesaid, the Court shall proceed to inquire whethei such person is such 
mortgagee, and fox what consideration and under what circumstances ; and 
if it is found that such person is such mortgagee, and if no sufficient objection 
appears to the title of such person to the sum claimed by him under such 
mortgage, the Court shall direct such accounts and inquiries to be taken as 
may be necessary for ascertaining the principal, interest and costs due upon 
such mortgage, and of the rents and profits, or dividends, interest or other 
proceeds received by such person or by any other person by his order or for 
his use in case he has been in possession of the property over which the mort- 
gage extends, or any part thereof, and the Court, if satisfied that there ought 
to be a sale, shall direct notice to be given in such newspapers as the Court 
thinks fit, when and where, and by whom and in what way the said premises 
or property, or the interest therein so mortgaged, are to be sold, and that 
such sale be made accordingly, and that the official assignee (unless it is 
otherwise ordered) shall have the conduct of such sale ; but it shall not be 
imperative on any such mortgagee to make such application. At any such 
sale the mortgagee may bid and purchase. 

Special rules for inquiry into mortgage and for sale of mortgaged 
property. — P. 302, para. 460. 


Conveyances. 


19. All proper parties shall join in the conveyance to 
the purchaser, as the Court directs. 


20. The moneys to arise from such sale shall be applied, in the first 

proceeds of sale paj^ent of the costs, charges and expenses 

of and occasioned by the application to the Court, and 
of such sale and the commission (if any) of the official assignee, and in the 
next place in pa 3 anent and satisfaction, so far as the same extend, of what 
shall be found due to such mortgagee, for principal, interest and costs, and 
the surplus of the sale dionoys (if any) shall then be paid to the official assignee. 
But if the moneys to arise from such sale are insufficient to pay and satisfy what 
is so found due to such mortgagee, then he shall be entitled to prove as a 
creditor for such deficiency, and receive dividends thereon rateably with the 
other creditors, but so as not to disturb any dividend then already declared. 

Special rules for Inquiry Into mortgage and for sale of mortgage debt— 
P. 302, para. 466. 


21. For the better taking of such inquiries and accounts, and making 
a title to the purchaser, all parties may be jammed 
^proceedings on In- Court Upon interrogatories or otherwise 

as the Court thinks fit, and shall produce before the Court 
upon oath all deeds, papers, books and writings in their respective custody 
or power relating to the estate or effects of the insolvent as the Court directs. 
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Periodical payments. 

22. When any rent or other payment falls due at stated periods, and Sch* 11 

Ftoriodicai payments Older of adjudication is made at any time other 

than one of those periods, the person entitled to the rent 
or payment may prove for a proportionate part thereof up to the date of 
the order as if the rent or payment grew due from day to day. 

Parallel enactments.— B.A., 1883, Sch. II, r. 19 ; B.A., 1914, Sch. II, r. 20. 

Interest. 

23. (1) On any debt or sum certain whereon interest is not reserved 

or agreed for, and which is overdue when the debtor is 
adjudged an insolvent and which is provable under 
this Act, the creditor may prove for interest at a rate not exceeding six 
per centum per annum — 

(a) if the debt or sum is payable by virtue of a written instrument at 
a certain time, from the time when such debt or sum was payable 
to the date of such adjudication ; or, 

(b) if the debt or sum is payable otherwise, from the time when a 
demand in writing has been made giving the debtor notice that 
interest will be claimed from the date of the demand until the time 
of payment to the date of such adjudication. 

(2) Where a debt which has been proved in insolvency includes interest 
or any pecuniary consideration in lieu of interest, the interest or considera- 
tion shall, for the purposes of dividend, be calculated at a rate not exceeding 
six per centum per annum, without prejudice to the right of a creditor to 
receive out of the debtor’s estate any higher rate of interest to which he may 
be entitled after all the debts proved have been paid in full. 

Parallel enactments.— B.A., 1883, Sch. n, r. 20 ; B.A., 1914, Sch. II, r. 21 ; Frov. 

I. A., B. 48. 

Proof for Interest as a general rule allowed only up to adjudication.— 

P. 304, para. 462. 

Where Interest Is not stipulated for.— P. 306, para. 463. 

Where interest is stipulated for.— P. 305, para. 464. 

Interest after date of order of adjudication.— P. 307, para. 466. 

Interest on mortgage debt— P. 307, para. 467. 

Usurious fioafts Act.— P. 307, para. 467A. 

t Deht payable at a future time. 

24. A creditor may prove for a debt not payable when the debtor is 

adjudged an insolvent as if it were payable presently, and 
fuSie? may receive dividends equally with the other creators, 

deducting therefrom only a rebate of interest at the rate 
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ScLn of six per oentnm per annuta computed from the declaration of a dividmid to 
the time when the debt would have become payable, according to the terms 
on which it was contracted. 

Parallel enactments.— B.A.. 1883, Sch. II, r. 21 ; B.A., 1014, Soh. II. r. 22, Frov. 
L A, 8. 4C. 

Debts payable at a future date — P. 306. pan. 466. 

Interest after date of order of adjudication.— P. 307, para. 466. * 

Admission or ryection of proofs. 

25. The official assignee shall examine every proof and the grounds of 

the debt, and in writing admit or reject it in whole or 
”***' “ P®rt, or require further evidence in support of it. If 
he rejects a proof, he shall state in writing to the creditor 
the grounds of the rejection. 

Parallel enactments.— B.A, 1883, Sch. ii, r. 22 ; B.A., 1914, Sch. n, r. 23. 
Admission and rejection of proofs.— P. 295, para. 446. 

Withdrawing proof.— P. 296, para. 446. 

26. If the official assignee thinks that a proof has been improperly 
Court may expunge admitted, the Court may, on the application of the official 

wIm **■ “signe®. after notice to the creditor who made the proof, 

expunge the proof or reduce its amount. 

Parallel enactments.— B.A., 1883, Sch. ii, r. 23 ; b.a., 1914, Soh. ii, r. 24 ,- Prov. 
I. A., 8. 60. 

Expunging and deducing proof.— P. 296, para 448. 

27. The Court may also expunge or reduce a proof upon the application 

_ . „ ^ . of a creditor if the official assignee declines to interfere 

rower xor uourt to . , . ^ 

or reduce in the matter, or in the case of a composition or a 

so^me upon the application of the insolvent. 

Parallel enactments.— B. A., 1 883, Sch. II, r. 25 ; B.A., 1914, Soh. n, r. 26 ; Pror. 

L A., 8. 60. 

Expunging and deducing proof.— P. 290, para. 448. 

Expunging debts from schedule.— P. 266, para. 38i. 


THE THIRD SCHEDULE. 

5^111 [Enactments repealed. Repealed by s. 3 and Sch. II of the ^pealing 
and Amending Act, 1914 ( 10 o/1914 )]. 
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PrdiminaTy. 


Rukt— !• A* 


1. Jhese rules may be cited as ‘*The Calcutta Insolvency Rules, 1910.’* They CalcultR 
shall come into operation on the let January, 1910, and shall, so far as practicable, 
apply to all matters arising, and to all procee^gs taken in any matters under the Act. 


2. In these rules, unless the context or subject-matter otherwise requires — 

(a) **The Act** means the Presidency-Towns Insolvency Act, 1909. 

“The Court** includes the Registrar when exercising the powers of the Court 
pursuant to the Act, or these Rules. 

“ Creditor *’ includes a corporation or firm of creditors in partnership. 

“Debtor** includes a firm of debtors in partnership, and includes any debtor 
proceeded against under the Act, whether adjudged insolvent or not. 

“ Judge ** means the Judge of the High Court to whom the Insolvency business is 
for the time being assigned, under section 4 of the Act. 

“ Registrar ** means the Registrar in Insolvency of the High Court. 

“ Scheme *’ means a scheme of arrangement pursuant to the Act. 

“Sealed** means sealed with the seal of the Court. 

“ Taxing Officer ** means and includes the officer of the Court, whose duty it is to 
tax costs in Insolvency proceedings. 

“Writing** includes print and “written** includes printed. 

(b) Words importing the plural number include the singular, and words 

importing the singular number include the plural, and words importing 
the masculine gender include feminine. 

(c) The provisions of section 2 of the Act shall apply to these Rules, and any 

other terms or expressions defined by the Act, shall, in these Rules, have 
the meaning thereby assigned to them. 

3. Where by the Act or these Rules the time limited for doing any act or thing is 
less than six days any day on which the offices of the Court are wholly closed shall be 
excluded in computing such time. 

Fortns, 

4. The forms in the Appendix, where applicable, and where they are not applicable, 
forms of a like character with such variations as circumstances may require shall be 
used. Where such forms are applicable, any costs occasioned by the use of any other 
or more prolix forms shall be borne by or dirallowed to the party using the same, unless 
the Court shall otherwise direct. 


• # PART I. 

Court Procedure. 

Court and Chambers, 

6. Ae following matters and applications shall be heard and determined in open 
Court, namely:— 

(а) The public examination of debtors. 

(б) Applications to approve a composition or scheme of arrangement. 

(e) Applications for orders of discharge. 
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Ca l ft l W ft ApplioatioDB to set aside or avoid any settlement, oonveyanoe, transfer, 

seonrity or payment, or to declare for or against the title of the Official 
Assignee to any property adversely claimed. 

(e) Applications for the committal of any person to prison for contempt. 

(/) Appeals against the rejection of a proof or applications to expunge or reduce 
a proof where the amount in dispute exceeds Bs. 2,000. , 

Any other matter or application may be heard and determined in chambers. 

6. The Registrar may, under the general or special directions of the Chief Justice, 
hear and determine any matter or application mentioned in sub-section (2) of 
section 6 of the Act. 

7. Any matter or application pending before the B^trar which the Registrar 
has jurisdiction to determine, shall be adjourned to be heard before the Judge, if the 
Judge shall so direct. 

8. Subject to the provisions of this Act and these Rules, any matter or application 
may at any time, if the Judge (or as the case may be the Registrar) thinks fit, be 
adjourned from Chambers to Court or from Court to Chambers ; and if all the contending 
parties require any matter or application to be adjourned from Chambers into Court, it 
shall be so adjourned. 

Proceedings, 

9. (1) Every proceeding in Court under the Act shall be dated and shall be 
instituted ** In Insolvency,” with the name of the Court and of the matter to which it 
relates. Numbers and dates may be denoted by figures. 

(2) All applications and orders shall be instituted ex parte the applicant. 

(3) The first proceeding in every matter shall have a distinctive number assigned 
to it by the Registrar, and all subsequent proceedings in the same matter shall bear 
the same number. 

(4) The Forms in the Appendix shall be used, with such variations or additions 
as circumstances may require. 

10. All proceedings in Court shall be written or printed, or partly written and 
partly printed, on paper of the size hitherto used in insolvency. 

11. All proceedings of the Court shall remain on record in the Court, so as to form 
a complete record of cach^^atter, and they shall not be removed for any purpose, except 
for the use of the Officers of the Court, or by special direction of the Judge or Registrar ; 
but they may at all reasonable times be inspected by the Official Assignee, the debtor 
and any creator who has proved, or any person on behalf of the Official Assignee^ 
debtor or any such creditor. 

12. All notices required by the Act or these Rules shall be in writing, unless these 
Rules otherwise provide, or the Court shall in any particular case otherwise order. 

13. All summonses, petitions, notices, orders, warrants, and other process issued 
by the Court shall be sealed. 

14. Where the Court orders a general meeting of creditors, it shall be summoned 
as the Court directs, and in default of any direction by the Court, the Registrar shall 
transmit a sealed copy of the order to the Official Assignee, and the Official Assignee 
shall not less than seven days before such meeting send a copy of the Order to each 
creditor at the address given in his proof, or when he shall not have proved, the 
address given in the schedule of creditors by the insolvent or such other address as may 
be known to the Official Assignee. 
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15. All office copies of petitions, proceedings, affidavits, books, papers and writings Calcutta 
or any parts thereof required by the Official Assignee or by any debtor or by any 

creditor or by the attorney of the Official Assignee, or of any such debtor, or creditor 
shall be provided by the l^gistrar; and shall, except as to figures, be fairly written at 
length and be delivered out without any unnecessary delay, and in the drder in which 
they shall have been bespoken. 

16. The Registrar shall file a copy of each issue of the OazeUt of India and of the 
CakuUa Gazette, and whenever the Gazette contains any advertisement relating to any 
matter under the Act, the Registrar shall file with the proceedings in the matter a 
memorandum referring to and giving the date of such advertisement. The memoran- 
dum of the Registrar shall be prima facie evidence that the advertisement to which it 
refers was duly inserted in the issue of the Gazette mentioned in it. 

Motions and Practice. 

17. Every application to the Court (unless otherwise provided by these Rules or 
the Court shall in any particular case otherwise direct) shall be made by motion 
supported by affidavit. The notice of motion shall be in Form No. lA in the Appendix 
with such variations as the circumstances may require. 

18. Where any party other than the applicant is affected by the motion, no order 
shall be made unless upon the consent of such party duly shown to the Court, or upon 
proof that notice of the intended motion and a copy of the affidavit in support thereof 
have been duly served upon such party : provided that the Court, if satisfied that the delay 
caused by proceeding in the ordinary way would or might entail serious mischief, may 
make any order ex parte upon such terms as to costs and otherwise, and subject to 
such undertaking, if any, as the Court may think just; and any party affected by 
such order may move to set it aside. 

19. Unless the Court gives leave to the contrary, notice of motion shall be served 
on the party to be affected thereby not less than four clear days before the day named 
in the notice for hearing the motion. An application for leave to serve short notice of 
motion shall be made ex parte, and the fact that short notice has been allowed shall 
be stated in the notice of motion. 

20. Where a respondent intends to use affidavits in opposition to a motion, he shall 
deliver copies of such affidavits to the applicant not less than two days before the 
day appointed for the hearing. 

21. If on the hearing of any motion or application the Court shall be of opinion 
that any person to whom notice has not been given, ought to have, or ought to have had, 
such notice, the Court may either dismiss the motion or application or adjourn the 
hearing thereof, in order t^t such notice may be given, upon such terms as the Court 
shall think fit. 

22. The hearing of any motion or application may, from time to time, be adjourn- 
ed upon such terms (if any) as the Court shall think fit. 

23. In cases in which personal service of any notice of motion, or of any order of 
the Cour^ is required the same shall be effected, in the case of a notice of motion, by 
delivering to each party to be served a copy of the notice of motion ; and in the case of 
an order, by delivering to each party to be served a sealed copy of the order. 

24. Every affidavit, to be used in supporting or opposing any opposed motion shall 
be filed with the Registrar not later than 4 o’clock on the day before the day appointed 
for the hearing. 
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Ci llf Wf tft Registrar, upon any affidavit being left with him to be filed, shall indorse 

the same with the day of the month and year when the same was so left, and forthwith 
file the same with the proceedings to which the same relates, and any affidavit left with 
the Registrar to be filed shall on no account be delivered out to any person except by 
order of the Court. 

26. A party intending to move shall, not later than four o’clock on the day previous 
to the day appointed for the hearing, deliver to the Registrar a copy of his notice of 
motion. There shall be indorsed on such copy the name of the Applicant’s Attorney 
(if any). Every notice of motion shall be entered by the Registrar in a list for hearing 
on the day appointed in such notice. 

. 27. Except in cases of emergency, or for any other cause deemed sufficient by the 

Court, all motions shall be made and heard in the order in which they are set down 
on the list of motions prepared by the Registrar. 

Preparation of Orders. 

28. If within one week from the making of an order of adjudication, order annul- 
ling adjudication, order on application to approve a composition or scheme, order 
annulling a composition or scheme, or order on application for discharge, such order has 
not been completed, it shall be the duty of the Registrar to prepare and complete such 
order ; provided that if in any case the Judge shall be of opinion that the provisions 
of this Rule ought not to apply, he may so order ; and provided also that where an order 
of discharge is granted subject to the condition that judgment shall be entered against 
the insolvent, nothing in this Rule shall require the Registrar to prepare and complete 
the order until the Insolvent has given consent, in the prescribed form, to judgment 
being entered against him. 

29. A person who has the carriage of an order shall obtain from the Registrar an 
appointment to settle the order, and shall give reasonable notice of the appointment to 
all persons who may be affected by the order, or to their attorneys. 

Discovery of Debtor's Property, 

30. Every application to the Court under section 36 of the Act shall be in writing, 
and shall state shortly the grounds upon which the application is made. 

Approprialion of Pay, Salary, Income, dsc. 

‘ 31. When the Offi^l Assignee intends to apply to the Court for an appropriation 
order under section 60 of the Act, he shall give to the insolvent notice of his intention 
so to do. Such notice shall specify the time and place fixed for hearing the application 
and shall state that the insolvent is at liberty to show cause against such order being 
made. The notice shall be in the Form No. 2, Appendix I, hereto, with such 
variations as circumstances may require. 

32. Where an order is made under section 60 of the Act, the Registrar shall give to 
the Official Assignee a sealed copy of the order, who shall communicate the same to the 
chief of the department or other person under whom the pay, or salary, or income, or 
emolument is enjoyed or by whom the same is paid or disbursed. 

33. Where an order has been made for the payment by an insolvent^t or by his 
employer or the person by whom the same is paid or disbursed for the time being, of a 
portion of his pay, income, or salary, the insolvent may, upon his ceasing to receive a 
pay, salary, or income, of the amount he received when the order was made, apply to 
the Court to rescind the order or to reduce the amount ordered to be paid by him to 
the Official Assignee. 
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34. A warrant of seizure, or a search warrant, or any other warrant issued under 
the provisions of .the Act, shall be addressed to such officer of the High Court as the 
Court may in each case direct. 

35. Where a debtor is arrested under a warrant issued under section 34 of the 
Act he sfiall be given into the custody of the Superintendent or Keeper of the prison 
mentioned in the warrant who shall produce such debtor before the Court as it may from 
time to time direct, and shall safely keep him until such time as the Court shall otherwise 
order : and any books, papers, moneys, goods and chattels in the possession of the debtor 
which may be seized shall forthwith be lodged with the Official Assignee. 

35A. When a person is apprehended under a warrant issued under section 36 (2) 
ot the Act, the officer apprehending him shall forthwith bring him before the Court issuing 
the warrant to the end that he may be examined, and, if he cannot immediately bo brought 
up for examination or examined, the officer shall, unless otherwise ordered by the Court* 
deliver him into the custody of the Superintendent or Keeper of the prison mentioned in 
the warrant, and the said Superintendent or Keeper shall receive him into custody and 
shall produce him before the Court, as it may from time to time direct or order, and* 
subject to such direction or order, shall safely keep him until sucli time as the Court may 
order. 

35B. The officer executing a warrant issued under section 36 (2) of the Act shall 
forthwith, after apprehending the person named in the warrant and bringing him before 
the Court as in the last preceding rule mentioned or after delivering him to the Superin- 
tendent or Keeper of the prison in the last preceding rule mentioned, as the case may bo* 
or the party as whoso instance such warrant was issued, report such apprehension or 
delivery to the Court issuing the warrant, and apply to the Court to appoint a day and 
time for the examination of the person so apprehended, and the Court shall thereupon 
appoint the earliest practicable day for the examination, and shall issue its direction or * 

order to the said Superintendent or Keeper to produce him for examination at a place and 
time to be mentioned in such direction or order, or may release him from custody, on his 
furnishing such security as the Court may order for his attendance for such examination. 

Notice of any such appointment shall forthwith be given to the Official Assignee by the 
party who shall have applied for the examination or warrant. 

36. An application to the Court to commit any person for contempt of Court shall 
bo supported by affidavit, and be filed in the Court in which the proceedings are. • 

37. Subject to the provisions of the Act and of the Rules, upon the filing of an appli- 
cation to commit, the Court shall fix a time and place for the Court to hear the application, 
notice whereof shall be personally served on the person sought to be committed, not less 
than four clear days before the day fixed for the hearing of the application : Provided 
that in any case in which the Court may think fit, the Court may allow substituted service 
of the notice by advertisement or otherwise, or shorten the length of notice to be given. 

37A. Any wiJ^esB ^ther than the debtor), required to attend for the purpose of 
being examined, or of producing any document, shall unless otherwise ordered bo entitled 
to the like conduct money and payment for expenses and loss of time as upon attendance 
at a trial in this Court in its Original Jurisdiction. The Court may at any time of such 
examinaticli or attendance fix the sum to which the witness is entitled and make an 
order for the payment thereof by the person upon whose application the witness has been 
summoned to attend. Such order may direct immediate payment of the sum fixed or 
any part thereof and may make such payment a condition of the commencement or 
continuance of the examination of the witness. 
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Calcutta Where an order of committal is made against a debtor for disobeying any 

order of the Ckiurt, or of the Official Assignee to do some particular act or thing, the 
Court may direct that the order of committal shall not be issued^ provided that the 
debtor complies with the previous order within a specified time. 

39. (1) If a debtor or witness examined before the Registrar refuses to answer 
to the satisfaction of the Registrar any question which he may allow to bt put» the 
Registrar shall report such refusal in a summary way to the Judge, and upon such report 
being made the debtor or witness in default shall be in the same position and be dealt 
with in the same manner as if he had made default in answering before the Judge. 

(2) The report of the Registrar shall be in writing* but without affidavit, and shall 
set forth the question put and the answer (if any) given by the debtor or witness. 

(3) The Registrar shall, before the conclusion of the examination at which the 
default in answering is made, name the time when and the place where the default will 
be reported to the Judge ; and upon receiving the report, the Judge may take such action 
thereon as he shall think fit. If the Judge is sitting at the time when the default in 
answering is made, such default may be reported immediately. 

(4) The report of the Registrar may be in the Form No. 3, in Appendix. 

Service and Execution of Proceaa, 

40. Every attorney suing out or serving any petition, notice, summons, order, or 
other document, shall indorse thereon his name or firm and place of business in Cal- 
cutta, which shall be called his address for service. All notices, orders, documents, and 
other written communications which do not require personal service shall be deemed to 
be sufficiently served on such attorney if left for him at his address for service. 

41. Service of notices, orders, or other proceedings, shall be effected before the 
hour of six in the afternoon, except on Saturdays when it shall be effected before the 
hour of two in the afternoon. Service effected after six in the afternoon of any week 
day, except Saturday, shall for the purpose of computing any period of time subsequent 
to such service be deemed to have been effected on the following day. Service effected 
after two in the afternoon on Saturday, shall, for the like purpose, be deemed to have 
been effected on the following Monday. 

42. It shall be the duty of such officer as the Court may direct, to serve such 
orders, summonses,, petitions, and notices as the Court may require him to serve ; to 
execute warrants andvqther process, to attend any sittings of the Court (but not sittings 
in Chambers); and to do and perform all such things as may be required of him by the 
Court. 

But this Rule shall not be construed to require any order, summons, petitions, or 
notice to be served by an officer of the Court which is not specially by the Act or these 
Rules required to be so served, unless the Court shall in any particular proceeding by 
order specially so direct. 

43. Where notice of an order or other proceeding in Court may be served by Post 

it shall be sent by registered letter. • r 

44. Every order of the Court may be enforced as if it were a deeree of the Court to 
the same effect. 

Bides relating to the Business of the Court. ^ 

46. The Chief Justice shall regulate the insolvency sittings of the Court. 

46. The office of the registrar shall be kept open daily, throughout the year, during 
such days and during such hours as the offices on the Original Side of the Court are 
kept open. 
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Oont. Cakntte 

47* (1) The Oourt in awarding costs may direct that the costs of any matter or 
application shall be taxed and paid as between party and party or as between attorney 
and client, or that full costs, ohaiges and expenses shall be allowed, or the Conrt may 
fix a sum to be paid in lieu of taxed oosts. 

(2) Ih the absence of any express direction, oosts of an opposed motion shall follow 
the event, and shall be taxed as between party and party. 

(3) Where an action is brought against the OfScial Assignee as representing the 
estate of the debtor, or where the Official Assignee is made a party to a cause or matter, 
on the application of any other party thereto, he shall not be personally liable for costs 
unless the Court otherwise directs. 

48. Every order for payment of money and costs, or either of them, shall be sealed 
and be signed by the Begistrar, and shall be forthwith filed with the proceedings. 

49* The costs directed by any order to be paid shall be taxed on production of an 
office copy of such order, and the <dlooatur being duly stamped shall be signed and dated 
by the Taxing Officer. 

Taxing Officer, 

50. (1) All bills of oosts shall be taxed by the Taxing Officer of the High Court on 
its Original Side, and the Calcutta High Court Rules relating to the taxation of oosts 
shall apply to the taxation of such bills as far as circumstances will permit. 

(2) The table of fees made and established in the High Court, Original Side, and 
the Table of Fees made and established under the Indian Insolvency Act, 1848, shall so 
far as ciroumstanoes will permit be applicable to and charged for and in respect of pro* 
oeedings under the Presidency-towns Insolvency Act, 1909. ' 

51. The attorney in the matter of an insolvency petition presented by the debtor 
against himself shall, in his bill of costs, give credit for such sum or security (if any) as 
he may have received from the debtor, as a deposit on account of the costs and expenses 
to be incurred in and about the filing and prosecution of such petition ; and the amount 
of any such deposit shall be noted by the Taxing Officer upon the allocatur issued for 
such costs. 

52. When a bill of costs is taxed under any special order of the Court, and it 
appears by such order that the costs are to be paid otherwise than out of the estate of 
the insolvent, the Taxing Officer shall specially note upon the allocatur by whom, qg 
the manner in which such costs are to be paid. 

53. Upon the taxation of any bill of costs, charges, or expenses, being completed, 
the Taxing Officer shall forthwith file such bill with the proceedings in the matter, and 
shall thereupon issue to the person presenting such bill for taxation his allocatur, or 
certificate of taxation, which shall bo in the Form No. 4 in the Appendix. 

54. The Taxing Officer shall keep a register of all bills taxed by him, according to 
Form No. 6 in the ^ppe^x, and shall, within fourteen days of the 31st day of 
December in each year, make a return to the Chief Justice, according to Form No. 6 
in the Appendix, of all bills taxed by him during the twelve months preceding such 
3lBt day of December. 

55. Before taxing the bill or charges of any attorney, manager, accountant, 
auctioneer, broker or other person employed by the Official Assignee, the Taxing Officer 
shall require a certificate in writing, signed by the Official Assignee, to be produced to 
him, setting forth whether any, and if so what, special terms of remuneration have been 
agr^ to. 
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Calcutta 66. Eveiy penon whoae bill or charges is orim to be taxed shall in ail case s giTo 
not less than seyen days* notice of the appointment to tax the same to the Offimal Assignee* 

57. The bill or charges shall be lodged with the Official Assignee^ three clear days 
before the application for the appointment to tax the same is made. The Official 
Assignee shall forthwith, on receiving notice of taxation, lodge such bill or charges with 
the Taxing Officer. 

58. Every person whose bill or charges is or are to be taxed, shall, on application 
of the Official Assignee, famish a copy of his bill or charges so to be taxed, on payment 
at the rate of five annas per folio, which payment may be charged to the estate. 

59. Where any party to, or person affected by, any proceeding desires to make an 
application for an order that he be allowed his costs, or any part of them, incident to 
such proceeding, and such application is not made at the time of the proceeding — 

(1) Such party or person shall serve notice of his intended application on the 
Official Assignee: 

(2) The Official Assignee may appear on such application and object thereto : 

(3) No costs of or incidental to such application shall be allowed to the applicant, 
unless the Court is satisfied that the application could not have been made at the time 
of the proceeding. 

60. The assets in every matter remaining after payment of the actual expenses 
incurred in realizing any of the assets of the debtor, shall, subject to any order 
of the Court, be liable to the following payments which shall be made in the following 
order of priority, namely: — 

First. — ^The actual expenses incurred by the Official Assignee in protecting the 
property or assets of the debtor, or any part thereof and any expenses incurred by 
him or by his authority in carrying on the business of the debtor ; 

Next. — ^Any fees payable to or costs, charges or expenses incurred or authorised 
by the Official Assignee. 

Next, — The balance of any deposits lodged with the Official Assignee under these 
Buies. 

Next. — The remuneration of the special manager (if any), 
r Next . — The remuneration (if any) of the Official Assignee. 

Next. — ^Any allowance made to the insolvent pursuant to an order of the Court. 

Next. — ^Any costs directed by the Court to be paid out of the estate. 

61. In any case in which, after an insolvency petition has been presented by a 
creditor against the debtor, and before the hearing of such petition, the debtor files a 
petition, and an adjudication order is made on the petition of the debtor, unless in the 
oj^on of the Court the estate has benefited thereby, or there are special circumstances 
which make it just that such costs should be allowed, no costs shaP be allowed to the 
debtor or his attorney out of the estate. 

62. In the case of an insolvency petition against a partnership, the costs payable 
out of the estates incurred up to and inclusive of the adjudication or^er shall be 
apportioned between the joint and separate estates in such proportions as the Official 
Assignee may in his discretion determine. 

63. (1) Where the joint estate of any co-debtor is insufiicient to defray any costs 
or oharges properly incurred, the Official Assignee may pay such costs or charges out of 
the separate estates of such co-debtors, or one or more of them, in such proportions as 
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in his discretion the Official Assignee may think fit. The Official Assignee may also, Calculte 
as in his discretion he may think fit, pay any costs or charges properly incurred, for 
any separate estate out of the joint estate or out of any other separate estate, and any 
pan of the costs or charges of the joint estate which affects any separate estate out of 
that separate estate. 

(2) Where the joint estate of any co-debtors is insufficient to defray any costs or 
charges properly incurred, the Official Assignee may pay such costs or charges out of 
the separate estates of such co-debtors or one or more of them. The Official Assignee 
may also pay any costs or charges properly incurred for any separate estate, out of the 
joint estate, and any part of the costs or charges of the joint estate incurred which 
affects any separate estate, out of that separate estate. Ko payment under this Rule 
shall be made out of a separate estate or joint estate by the Official Assignee without an 
order of the Court. 


AnnvlmenA of Adjudication. 

64. An application to the Court to annul an adjudication shall not be heard 
except upon proof that notice of the intended application, and a copy of the affidavits 
in support thereof have been duly served upon the Official Assignee. Unless the Court 
gives leave to the contrary, notice of any such application shall be served on the Official 
Assignee not less than seven days before the day named in the notice for hearing the 
application. Pending the hearing of the application, the Court may make an interim 
order staying such of the proceedings as it thinks fit. 

64A. The Registrar shall send notice of an order annulling an adjudication to 
such local paper (if any) as the Court may in each case direct. 


Protection Order. 

65. Every debtor, intending to apply for a protection order, shall give four days 
previous notice to the Official Assignee and also to each execution creditor unless the 
Court shall think fit to dispense with notice to any of such creditors. Every application 
for protection, shall be made by petition verified by affidavit setting forth the grounds 
on which the application is made. 

65A. There shall be a note at the foot of every order for protection of an insolvent 
in the following terms : — 

**Notb. — Notice is hereby given to the insolvent/insolvents abovenamed that if 
he/they fail without reasonable excuse to attend before this Court and/or before Jhe 
Official Assignee of Calcutta whenever required to do so until he obtains his discharge, 
this order will be liable to be rescinded.** 


PART n. 

Pbogebdings. 


Registrar. 


Ineotvency Petition. 

66. Every j^tition shall be fairly written or printed or partly written and partly 
printed and no alterations, interlineations or erasures shall be made without the leave 
of the Registrar, except so far as may be necessary to adapt a printed form to the 
circumstalices of the particular case. A debtors petition shall be in Form No. 7 
and a creditors petition shall be in Form No. 8 in the Appendix, with such 
variations as circumstances may require. 

67. (1) Where a petition is presented by a debtor he shall, besides inserting there- 
in his name and description, and his address at the date when the petition is presented. 
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Calcutta further describe himself as lately residing or carrying on business at the address or 
several addresses as the case may be» at which he has incurred debts and liabilities 
which at the date of the petition remain unpaid or unsatisfied. The petition shall also 
state whether any previous petition has been presented to the Court either by or against 
the debtor, with particulars of any such petition and the manner in which it was 
disposed of. 

(2) Where a petition is presented against a debtor who resides or carries on business 
at an address other than the address at which the debtor was residing or carrying on 
business at the time of contracting the debt or liability in respect of which the petition 
is presented, the petitioning creditor, in addition to stating in the petition the descrip- 
tion of the debtor, as of his then present address and description, shall, in the petition, 
describe the debtor as lately residing or carrying on business at the address at which he 
was residing or carrying on business when the debt or liability was incurred. 

68. Every insolvency petition shall be attested. If it be attested in British India, 
the witness must be an Attorney, or Magistrate or the OfficiaLAssignee or the Begistrar 
or a Commissioner for oaths and affirmations. If it be attested out of British India, the 
witness must be a Judge or Magistrate or a British Consul or Vice-Consul or a Notary 
Public. 

69. (1) Upon the presentation of a petition by a debtor, the petitioner shall 
deposit with the Official Assignee the sum of Rs. 60, and such further sum (if any) as the 
Court may from time to time direct, to cover the fees and expenses to be incurred by 
the Official Assignee ; and no petition shall be received unless the receipt of the 
Official Assignee for the deposit payable on the presentation of the petition, is produced 
to the proper officer of the Court. 

(2) Upon the presentation of a petition by a creditor, the petitioner shall deposit 
with the Official Assignee the sum of Bs. 75, and such further sum (if any) as the Court 
may from time to time direct to cover the fees and expenses to be incurred by the Official 
Assignee ; and no petition shall be received unless the receipt of the Official Assignee for 
the deposit, payable on the presentation of the petition, is produced to the proper officer 
of the Court. 

(3) The Official Assignee shall cause the order for adjudication made on the 
application of such creditor to be drawn up, signed and filed and shall out of the said 
sum of Bs. 75, pay the costs thereof and of obtaining a certified copy thereof for service 
on the insolvent. y 

(4) The Official Assignee shall account for the money so deposited, to the creditor. 
Of, as the case may be. to the debtor’s estate, and any sum so paid by a petitioning 
orator shall be repaid to such creditor (except and so far as such deposit may be 
required by reason of insufficiency of assets for the payment of the fees of and expenses 
incurred by the Official Assignee) out of the proceeds of the estate in the priority 
prescribed by these rules. 

Creditor’s Petition, ^ 

70* A petitioning creditor who is a resident abroad, or whose estate is vested in a 
trustee under any law relating to insolvency, or against whom a petition is pending 
under the Act, or who has made default of payment of any costs ordered by any Court 
to be paid by him to the debtor, may be ordei-ed to give security for costs to (be debtor. 

71. Every creditor’s petition shall be verified by affidavit. 

72. When the petitioning creditor cannot himself verify all the statements con- 
tained in the petition, he shall file in support of the petition the affidavit of some person 
who can depose to them. 
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73. Where a petition is presented by two or more creditors jointly, it shall not be ClJqitta 
necessary that each creditor shall depose to the truth of all the statements, which are 

within his own knowledge ; but it shall be sufficient that each statement in the petition 
is deposed to by some one within whose knowledge it is. 

73A. Every petition by a creditor for adjudication of a debtor shall be presented 
to the itegistrar for admission. 

73B. The Registrar shall upon a petition by a creditor being presented ATumiiiA 
the same and if the petition is in order and all fees have been paid and sums deposited as 
prescribed he shall endorse the petition accordingly and after such endorsement he abal l 
admit the petition and cause the application to be entered for disposal in the Judges list 
of causes for the next day appointed for the hearing of applications of the like nature or 
he may at the option of ^e applicant refer him to the Judge. 

73G. If on such examination it shall appear to the Registrar that the petition is 
notion order or that any fee or sum has not been paid or deposited as prescribed or that 
in any respect the provisions of the Act or of these Rules have not been complied with 
or that for any other sufficient reason the petition should not be admitted, he shall 
endorse the petition accordingly specifying the defect or irregularity by reason whereof 
the same should not be admitted and after such endorsement he shall return the 
petition to the applicant or at the option of the applicant refer him to the Judge. 

Hearing of Petition, 

74. (1) Where a petition is filed by a debtor, the Court shall forthwith make an 
adjudication order thereon. 

(2) Where a petition is filed by a creditor, the Court shall, upon proof of such 
statements in the petition as the Court shall think sufficient, forthwith make an 
adjudication thereon, unless the Court is of opinion that the petition ought to be 
served on the debtor, in which case the Court shall adjourn the hearing of the petition 
to some date and time to be fixed by the Court. 

75. Where the Court directs that a creditor's petition shall be served upon a 
debtor, such service shall be effected by an officer of the Court or by the creditor or his 
attorney, or by some person in their employ, by delivering to the debtor a copy 
of the filed petition ; provided that if personal service cannot be effected, the Court may 
extend the time for hearing the petition, or if the Court is satisfied by affidavit or other 
evidence that the debtor is keeping out of the way to avoid such service, or servte of 
any other Ipgal process, or that for any other cause prompt personal service cannot be 
effected, it may order substituted service to be made by delivery of the petition to 
some adult inmate at his usual or last known residence or place of business, or by 
registered letter or in such other manner as the Court may direct, and that such 
petition shall then be deemed to have been duly served on the debtor. 

76. Where the Court orders service of the petition on the debtor, such service shall 
be proved by affidavit, with a copy of the petition attached, which shall be filed in 
Court forthwith ^ter the service. 

77. Where the Court orders service of a petition on a debtor petitioned against 
who is not within the limits of the Original Civil Jurisdiction of the Court, the Court 
may ordir service to be made within such time and in such manner and form as it 
shall think fit. 

76. If a debtor upon whom the Court has ordered service of an insolvency petition 
dies before service thereof, the Court may order service to be effected on the l^al 
representatives of the debtor, or on such other persons as the Court may think fit. 
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Calcutta Where a debtor, having been served with a petition, intends to show cause 

against the same, he shall file a notice with the Registrar, specifying the statements in 
the petition which he intends to deny or dispute, and transmit by post to the petitioning 
creditor and his attorney, if known, a copy of the notice three days before the day on 
which the petition is to be heard. 

80. If the debtor does not appear at the adjourned hearing, the Court majr make 
an adjudication order on such proof of the statements in the petition as the Court shall 
think sufficient. 

81. On the appearance of the debtor to show cause against the petition, the 
petitioning creditor's debt, and the act of insolvency, or such of those matters as the 
debtor shall have given notice that he intends to dispute, shall be proved, and if any 
new evidence of those matters, or any of them, shall be given, or any witness or 
witnesses to such matter shall not 1^ present for cross-examination, and further 
time shall be desired to show cause, the Court shall, if the application appears to the 
Court to be reasonable, grant such further time as the Court may think fit. 

82. If any creditor neglects to appear on the hearing or adjourned hearing of his 
petition, no subsequent petition against the same debtor or debtors, or any of them, 
either alone or jointly with any oth^ person, shall be presented by the same creditor in 
respect of the same act of insolvency without the leave of the Court. 

83. The personal attendance of the petitioning creditor and of the witnesses to 
prove the debt and act of insolvency or other material statements, upon the adjourned 
bearing of the petition, may, if the Court shall think fit, be dispensed with. 

84. Where proceedings on a petition have been stayed for the trial of the question 
of the validity of the petitioning creditor's debt and such question has been decided in 
favour of the validity of the debt, the petitioning creditor may apply to the Registrar 
to fix a day on which further proceedings on the petition may be heard, and the 
Registrar, on production of the judgment of the Court in winch the question was tried, 
or an office copy thereof, shall give notice to the petitioner by post of the time and place 
fixed for the hearing of the petition, and a like notice to the debtor at the address given 
in his notice to dispute and also to their respective attorneys, if known. 

85. Where proceedings on a petition have been stayed for the trial of the question 
of (he validity of the petitioning creditor's debt, and such question has been decided 
against the validity of the >lebt, the debtor may apply to the Registrar to fix a day on 
which he may apply to the Court for the dismissal of the petition with costs, and the 
Registrar, on the production of the judgment of the Court in which the question was tried, 
or an office copy thereof, shall give notice to both the petitioner and debtor (and to 
their respective attorneys, if known) by post of the time and place fixed for the hearing 
of the application. 

86. An application for extension of time for the adjourned hearing of a petition 
shall be in writing, but need not be supported by affidavit unless in any case the Court 
shall otherwise require. 

87. On an application for extension of time for the adjourned hearing of i^petition, 
no order shall be made for an extension beyond fourteen days from the day fixed for 
the adjourned hearing of the petition, unless the Court is satisfied that such extension 
of time will not be prejudicial to the general body of creditors. Any costs occasioned 
by such application shall not be allowed out of the estate unless so ordered by the 
Court. 
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Interim Iteceiver. Calcutta 

88* After the presentation of a petition, upon the application of a creditor, or of 
the debtor himself, and upon proof by affidavit of sufficient groimd for the appoint* 
ment of the Official Assignee as interim receiver of the property of the debtor, or any 
part thereof, the Court may, if it thinks fit, and upon such terms as may be just-, make 
such appointment. 

89. Where an order is made appointing the Official Assignee to be interim receiver 
of the property of the debtor, such order shall bear the number of the petition in respect 
of which it is made and shall state the locality of the property of which the Official 
Assignee is ordered to take possession. 

90. Before any such order is issued, the person who has made the application 
therefor shall deposit with the Official Assignee, the sum of Rs. 100 towards the pre- 
scribed fee for the Official Assignee, and such further sum as the Court shall direct for 
the expenses which may be incurred by him. 

91. If the sum of Rs. 100 and such further sum so to be deposited for the expenses 
which may be incurred by the Official Assignee, shall prove to be insufficient, the per- 
son, on whose application the order has been made, shall from time to time deposit with 
the Official Assignee such additional sum as the Court may, on the application of the 
Official Assignee, from time to time direct ; and such sum shall be deposited within 
twenty-four hours after the making of the order therefor. If such additional sum shall 
not be so deposited, the order appointing the interim receiver may be discharged by 
the Court. 

92. If an order appointing an interim receiver is followed by an adjudication 
order, the deposits made by the creditor on whose application such interim receiver was 
appointed, shall be repaid to him (except and so far as such deposits may be required 
by reason of insufficiency of assets for the payment of the fees chargeable, and the 
expenses incurred by the interim receiver), out of the proceeds of the estate in the 
order of priority prescribed by these Rules. 

93. Where, after an order has been made appointing an interim receiver, the peti- 
tion is dismissed, the Court shall, upon application to be made within 21 days from 
the date of the dismissal thereof, adju^cate with respect to any damages or claim 
thereto arising out of the appointment and shall make such order as the Court think^ 
fit ; and such decision or order shall be final and conclusive between the parties, unless 
the order be appealed from. 

Adjudication, 

94. (1) An order of adjudication shall be in one of the Forms Nos. 9 and 10 in the 
Appendix, ^th such variations as circumstances may require. 

(2) Where any adjudication order is made on a creditor's petition, there shall 
be stated in the adj^cation order the nature and date, or dates of the act, or acts 
of insolvency upon which the order has been made. Every order shall contain at the 
foot thereof a notice requiring the debtor to attend on the Official Assignee forthwith on 
the service thereof at the place mentioned therein. 

95. Every adjudication order, and order for the appointment of the Officia 
Assignee as interim receiver of a debtor's property, shall be prepared by the Registrar, 
and, in cases in which printed forms can be conveniently used, may be partly in print 
and partly in writing. Where the petitioner is represented by an attorney the 
adjudication order shall be indorsed with the name and address of such attorney. 
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Calcutta 96. A copy of every adjudication order, and order for the appointment of the Official 
Assignee as inierim receiver of the debtor's property, sealed with the seal of the Court, 
shall forthwith be sent by the Registrar to the Official Assignee. 

97. The Official Assignee shall cause a copy of the adjudication order sealed with 
the seal of the Court, to served on the debtor. 

98. There may be included in an adjudication order an order staying* any suit or 
proceeding against the debtor or staying proceedings generally. 

99. Where an adjudication order is made, the Official Assignee shall forthwith 
gazette the same and send notice thereof to such local paper, as he may select. The 
notice shall be in the Form No. 11 in the Appendix, with such variations as circum- 
stances may require. 

100. All proceedings under the Act down to and including the making of an adjudi- 
cation order, shall be at the cost of the party prosecuting the same, but when an 
adjudication order is made, the costs of the petitioning creditor shall be taxed and be 
payable out of the proceeds of the estate, in the order of priority prescribed by these 
Rules. 

101. (1) An order annulling an adjudication may be in the Form No. 12 in the 
Appendix, with such variations as circumstances may require. 

(2) When an adjudication is annulled the Registrar shall forthwith give notice 
thereof to the Official Assignee in order that the annulment may be gazetted. 

(3) The order of the Court, annulling an adjudication, shall not relieve the 
Official Assignee from the liability, imposed on him by the Act and these Rules, to 
account for all transactions of such Official Assignee in connection with the estate. 

102. Where a debtor against whom an order of adjudication has been made is not 
in British India, the Court may order service on the debtor of the order of adjudication, 
order to attend the public examination, or any adjournment thereof or of any other 
order made against, or summons issued for the attendance of, the debtor, to be made 
within such time and in such manner and form as it shall think fit. 

Schedule of Affairs. 

103. Every insolvent shall be furnished by the Official Assignee with instruc- 
tions for the preparation of his schedule of affairs. The schedule of affairs (which 
shall be made out in duplicate and one copy of which shall be verified by affidavit) 
shall be in the Form No. 13 in Appendix, with such variations or additions as . 
circumstances may require. The insolvent shall file with the Registrar the verified 
Schedule, and the duplicate Schedule with the Official Assignee. 

103A. The Court may on the application of the insolvent allow him at any time 
before his discharge to amend his schedule of affairs. Such amendments shall be 
verified by the insolvent. c 

Public Examination of Debtor, 

104. When an adjudication order has been made against a dej^tor, it shall 
be the duty of the Official Assignee to make an application to the Court to appoint a day 
and hour for holding the public examination of the debtor and upon such appli- 
cation being made, the Court shall by an order appoint the day and hour for such 
public examination and shall order the debtor to attend the Court upon such day 
and at such hour. 
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105. Where any order is made appointing the time and place for holding the Calcutta 
public examination of a debtor, the Official Assignee shall serve a copy thereof on the 

debtor, and shall give to the creditors notice of such order, and of the time and place 
appointed thereby. The Official Assignee shall also send a notice of such order to 
such local paper as the Court may from time to time direct, or in default of such 
direction, m he may think fit. 

106. Where the Court is of opinion that a debtor is failing to disclose his 
affairs, or where the debtor has failed to attend the public examination, or any 
adjournment thereof, or where the debtor has not complied with any order of the 
Court in relation to his accounts, conduct, dealings, and property and no good cause is 
shown by him for such failure, the Court may adjourn the public examination sine die 
and may make such further or other order as the Court shall think fit. 

107. Where an examination has been adjourned stnc dte, and the debtor desires 
to have a day appointed for proceeding with his public examination, the expenses 
gazetting, advertising and of giving notice to creditors of the day to be appointed for 
proceeding with such examination, shall, unless the Official Assignee consents 
to the costs being paid out of the estate, be at the cost of the debtor who shall, 
before any day is appointed for proceeding with the public examination, deposit 
with the Official Assignee such sum as the Official Assignee shall think sufficient to 
defray the expenses aforesaid. The balance of the deposit after defraying the expenses 
aforesaid shall be returned to the debtor. 

108. In any case in which a public examination has been adjourned sine die and 
the Court afterwards makes an order for proceeding with such examination, notice to 
creditors of the time and place appointed for proceeding with such examination shall 
be sent by the Official Assignee and notice shall also be inserted in the Calcutta Gazette 
and in the local paper, in which the notice of the first holding of the public 
examination was inserted, seven days before the day appointed. 

109. (1) An application for an order dispensing with the public examination of a 
debtor, or directing that the debtor be examined in some manner or at some place 
other than is usual, on the ground that the debtor is a lunatic or suffers from mental 
or physical affiiction, or disability rendering liim unfit to attend a public examination, 
may be made by the Official Assignee or by any person who has been appointed by any 
Court having jurisdiction so to do to manage the affairs of or represent the debtor m 
by any relative or friend of the debtor who may appear to the Court to be a proper 
person to make the application. 

(2) Where the application is made by the Official Assignee, it may be made ex 
parte and the evidence in support of the application may be given by a report of the 
Official Assignee to the Court, the contents of which report shall bo received as prima 
facie evidence of the matters stated therein. 

(3) Where tht application is made by some person other than the Official 
Assignee, it shall be made by motion of which notice shall be given to the Official 
Assignee, and shall, except in the case of a lunatic so found by inquisition, be supported 
by an affidaitit of a duly qualified medical practitioner as to the physical and mental 
condition of the debtor. 

(4) The order to be made on the application shall be in the Form No. 14 or the 
Form No. 15 in the Appendix, as the case may be, with such variations as circumstances 
may require. 
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Calcutta ComposUian or Scheme, 

110. Where a debtor intonds to sabmit a proposal for a composition or a scheme, 
the Forme of Propoeal, Notice, and Report, Noe. 16, 17, 18, and 19 in the Appendix, 
with such variations as circumstances may require, shall be used by the Official 
Assignee for the purpose of the meeting of creditors for consideration of the proposal. 

111. Where the creditors have accepted a composition or scheme and the public 
examination of the debtor has been concluded, the Official Assignee or the debtor may 
forthwith apply to the Court to fix a day for the hearing of an application for the 
approval of such composition or scheme. The Official Assignee shall not by making 
such application be deemed necessarily to approve of the composition or scheme. 

112. Any person other than the Official Assignee who applies to the Court to 
approve of a composition or scheme shall, not less than ten days before the day appointed 
for hearing the application, send notice of the application to the Official Assignee. 

113. Whenever an application is made to the Court to approve of a composition or 
scheme, the Official Assignee shall, not less than three days before the day appointed 
for hearing the application, send notice of the application to every creditor who has 
proved his debt. 

114. In every case of an application to the Court to approve of a composition or 
scheme, the Report of the Official Assignee shall be filed not less than four days 
before the day fixed for the hearing of the application. 

115. On the hearing of any application to the Court to approve of a composition or 
scheme, the Court shall, in addition to considering the report of the Official Assignee, 
hear the Official Assignee thereon. 

116. No costs incurred by a debtor of or incidental to an application to 
approve of a composition or scheme, shall be allowed out of the estate if the Court 
refuses to approve the composition or scheme. 

117. The Court before approving of a composition or scheme shall, in addition to 
investigating the other matters as required by the Act, require proof that the provi- 
sions of Section 28, Sub-Sections (1) and (2) of the Act have been complied with. An 
order approving of a composition or scheme shall be in the Form No. 20 in the 
Appendix with such variations as circumstances may require. 

* 118. Where a com^ition or scheme has been duly accepted by the creditors, such 

composition or scheme shall not be approved by the Court unless the Court is satisfied 
on the report of the Official Assignee that provision is made for payment of all proper 
costs, charges and expenses of and incidental to the proceedings and all proper fees, 
and percentages payable under the scale of fees, and percentages in force for the time 
being. 

119. The fee prescribed to be charged for and in respect of an application to the 
Court to approve of a composition or scheme may be allowed and paid out of the estate 
of the debtor in any case in which there are sufficient funds in the \iands of the Official 
Assignee available for the purpose. 

120. At the time the composition or scheme is approved of, the^ Court may 
correct or supply any accidental or formal slip, error or omission therein, but no 
alteration in the substance of the composition or scheme shall be made. 

121. When a composition or scheme is approved of, the Official Assignee shall, 
on payment of all proper costs, charges and expenses of and incidental to the proceed- 
ings and all proper fees, and percentages payable under the scale of fees and percentages 
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in force lor the time being, forthwith put the debtor (or as the case may be the trustee Calcuttft 
under the composition or scheme or the other person or persons to whom under the com- 
position or scheme the property of the debtor is to be assigned) into possession of the 
debtor’s property. The Court shall also annul the order of adjudication. 

122. In every case of a composition or scheme in which a trustee is not appointed, 
or, if appointed, declines to act, or become incapable of acting, or is removed, the Officia 
Assignee shall, unless and until another trustee is appointed by the creditors, be the 
trustee for the purpose of receiving and distributing the composition, or for the purpose 
of administering the debtor’s property, and carrying out the terms of the composition 
or scheme, as the case may 

123. Where under a composition or scheme of arrangement a trustee is appointed, 
he shall after the composition or scheme has been approved by the Court, give security 
to the satisfaction of the Registrar. If the trustee fail to give such security within 
the time required, he may be removed by the R^^trar. 

124. Where a composition or scheme has been approved and default is made in 
any payment thereunder either by the debtor or the trustee (if any), no action to 
enforce such payment shall lie, but the remedy of any person aggrieved shall be by 
application to the Court. 

126. Where a composition or scheme is annulled, the property of the debtor shall 
unless the Court otherwise directs, forthwith vest in the Official Assignee without any 
special order being made or necessary. 

126. Where a composition or scheme is annulled, the trustee under the composi- 
tion or scheme, shall account to the Official Assignee for any money or property of the 
debtor which has come to his hands, and pay or deliver over to the Official Assignee 
any money or property which has not been duly administered. 

126A. Unless otherwise directed by the Court, the account mentioned in the preced- 
ing rule, shall be verified by the affidavit (Form No. 21A in the appendix) of the trustee. 

Such account shall be in the form of a debtor and creditor account (Form No. 21B in the * 
appendix) and shall truly set forth all sums received by the trustee (Form No. 16 in the 
appendix). The items of each side of the account shall be numbered consecutively, 
the items on the credit side shewing when, to whom and for what purpose such sums 
were paid, and the account shall be annexed to the affidavit as an exhibit and the 
vouchers bearing the corresponding numbers shall be made over to the Official AssignfB 
along with the account. The Official Assignee shall examine the account and in writing 
certify as to whether he is satisfied regarding the correctness thereof. 

126B. Save by the special order of the Judge, to be obtained upon motion after 
notice to the Official Assignee, no bond or security deposit executed or made by the trustee 
under rule 123 shall be cancelled or returned to him, as the case may be, unless and until 
he produces a certificate from the Official Assignee of the nature mentioned in the pre- 
ceding rule to the effect that the trustee has properly accounted for all moneys that came 
to his hands. 

127. Where under any composition or scheme provision is made for the payment 
of any moneys to creditors entitled thereto and any claim, in respect of which a proof 
has been bdged, is disputed, the Court may, if it shall think fit,' direct that the 
amount which would be payable on such claim if established shall be secured in such 
manner as the Court shall direct, until the determination of the claim so disputed ; and 
on the determination thereof, the sum so secured shall be paid as the Court may direct. 
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Calciittt person claiming to be a creditor under any composition or scheme, 

who has not proved his debt before the approval of such composition or scheme, shall 
lodge his proof with the trustee thereunder, if any, or if there is no such trustee, with 
the Official Assignee who shall admit or reject the same. And no creditor shall be 
entitled to enforce payment of any part of the sums payable under a composition of 
scheme unless and until he has proved his debt and his proof has been admitted. 

128A. Except where these rules otherwise provide, where a person is required to 
give security, such security shall be in the form of a bond with one or more surety or 
sureties in favour of the Registrar. 

128B. The bond shall be taken in a penal sum, which shall be not less than the 
sum for which security is to be given. 

128C. Where a person has to give security, he or his sureties may be required to 
lodge in Court a sum or security for money equal to the sum in respect of which security 
is to be given or title-deeds of any property belonging to such person or his surety or 
sureties, together with a bond to be approved of by the Registrar and to be executed by 
such person and his surety or sureties setting forth the conditions on which the deposit 
is made. 

128D. The rules for the time being in force in this Court in its Ordinary Original 
Civil Jurisdiction relating to sureties and regarding payment into and out of Court money 
and securities for money lodged in Court by way of security for costs or otherwise shall 
apply to money and securities for money lodged in Court under these rules. 

128E. A Guarantee Association or Society duly approved of by the Full Court may 
be accepted as surety upon its joining in a bond with the person required to give security. 

128F. In all cases where a person proposes to give a bond by way of security he shall 
serve the other parties interested or concerned and the Registrar, with notice of the pro- 
posed sureties and the Registrar shall forthwith give notice to both parties of the time 
and place at which he proposes that the sufficiency of the proposed security shall be 
investigated by him, and that should the other party have any valid objection to make 
to the proposed sureties or either of them, it must be made at that time. 

128G. Every person other than a Guarantee Society, offering himself as a surety, 
shall, where so required, produce before the Registrar his title-deeds and vouchers, and 
make an affidavit of justification or be examined by the Registrar on oath or solemn 
affirmation, as the case may be, touching the value of his property and the debts and 
Iftbilities to which it is subject, after being examined and allowed, the surety shall sign 
the bond, and where the Registrar so requires, deposit his title-deeds and vouchers with 
the Registrar of this Court in its Original Jurisdiction. 

128H. The bond shall be executed and attested in the presence of the Registrar, 
or before a Solicitor, and the parties executing the same shall be identified by a Solicitor, 
unless the Registrar otherwise directs. 

1281. Where a person makes a deposit of money in lieu of giving a bond, the Regis- 
trar shall make same over to the Registrar of this Court in its Original Jurisdiction. 

128J. Proof of Debts.-~£lubject to the power of the Court to extend the time, the 
Official Assignee within twenty-eight days after receiving a proof which has not previously 
been dealt with by him shall, in writing, either admit or reject it wholly or in part, or 
require further evidence in support thereof : Provided that where the Official Assignee 
has given notice of his intention to declare a dividend he shall, within fourteen days 
after the date mentioned in such notice as the latest date upto which proof must be lodged. 
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examine and in writing admit, or lejeot eveiy proof which has not been already admitted CalcuttA 
or lejeoted, and give notice of his decision rejecting a proof wholly or in part to the creditor 
affected thereby. 

DiwdendB, 

129. (1) Not more than two months before declaring a dividend, the Official 
Assignee shall give notice in the Gazette of his intention so to do and at the same time, 
to such of the creditor mentioned in the insolvent’s schedule of affairs as have not 
proved their debts. Such notice shall specify the latest date up to which proofs must 
be lodged which shall not be loss than fourteen days from the date of such notice. 

(2) Where any creditor, after the date mentioned in the notice of intention to 
declare a dividend as the latest date upon which proofs may be lodged, appeals against 
the decision of the Official Assignee rejecting a proof, the Official Assignee shall, in 
such case, make provision for the dividend upon such proof, and the probable costs of 
such appeal in the event of the proof being admitted. Where no appeal has been com- 
menced within the time specified in the Act, the Official Assignee shall exclude all 
proofs which have been rejected from participation in the dividend. 

(3) Immediately after the expiration of the time fixed by the Act for appealing 
against the decision of the Official Assignee, he shall proceed to declare a dividend and 
shall give notice thereof by advertisement in the Gazette and shall also send a notice 
of dividend to each creditor whose proof has been admitted, accompanied by a 
statement shewing the position of the estate. 

(4) The notices shall be in the Forms Nos. 21 and 22 in the Appendix with such 
variations as circumstances may require. 

(5) If it becomes necessary, in the opinion of the Official Assignee and the 
Committee of Inspection (if any) to postpone the declaration of the dividend beyond 
the prescribed limit of two months, the Official Assignee shall give a fresh notice of his 
intention to declare a dividend by advertisement in the Gazette, but it shall not be 
necessary for the Official Assignee to give fresh notice to such of the creditors mentioned 
in the Insolvent’s Schedule of affairs as have not proved their debts. In all other 
respects the same procedure shall follow the fresh notice as would have followed the 
original notice. 

(6) The Official Assignee shall pay interest at the rate of 0 per cent, on any 
dividend ordered to be paid by him under the provision of Section 74 of the Act. 

130. Subject to the power of the Court in any other case on special grounds ^ 
order production to be dispensed with, every bill of exchange, hoondi, promissory note 
or other negotiable instrument of security upon which proof has been made, shall be 
exhibited to the Official Assignee before payment of dividend thereon, and the amount 
of dividend paid shall be indorsed on the instrument. 

131. The amount of the dividend may, at the request and risk of the creditor, be 
transmitted to him by post. 

131A. In all cases in which an insolvent is publicly examined under Section 27 of 
the Act and there are assets belonging to the estate of the insolvent, the Official Assignee 
shall, in due^course of administration and subject to rule 60, pay the fees for swearing and 
reducing into writing the deposition of the insolvent and for filing the exhibits put in. 

Discharge. 

132. (1) An insolvent intending to apply for his discharge under Section 38 of the 
Act shall produce to the Registrar a certificate from the Official Assignee specifying the 
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Calcutta number of his oreditors of whom the Official Assignee has notice (whether they have 
proved or not). The Registrar shall, not less than twenty* eight days before the day 
appointed for hearing the application, give notice of the time and place of the hearing 
of the application to the Official Assignee, and the Official Assignee shall forthwith 
cause notice thereof to be gazetted and published once in one English and one 
vernacular paper. 

• 

(2) Notice of the day appointed for the hearing of the debtor*s application for 
discharge shall be sent by the Official Assignee to each creditor not less thim one month 
before the day so appointed. Such notice shall be in the Form No. 23 in the 
Appendix. 

133. In every case of an application by an insolvent for his discharge the 
report of the Official Assignee shall be filed not less than seven days before the time 
fixed for the hearing of the application. 

134. Where an insolvent intends to dispute any statement with regard to his con- 
duct and affairs contained in the Official Assignee's report, he shall, not less than two 
days before the hearing of the application for discharge, give notice in writing to 
the Official Assignee specifying the statements in the report, if any, which he pro- 
poses at the hearing to dispute. Any creditor who intends to oppose the discharge of 
an insolvent on grounds other than those mentioned in the Official Assignee's report, 
sball give notice of the intended opposition, stating the grounds thereof, to the Official 
Assignee not less than two days before the hearing of the application. 

136. An Insolvent shall not be entitled to have any of the costs of or incidenta 
to his application for his discharge allowed to him out of his estate. 

136. (1) Where the Court grants an order of discharge conditionally upon the 
insolvent consenting to judgment being entered against him by the Official Assignee 
for the balance or the part of any balance of the debts provable under the insolvency 
which is not satisfied at the date of his discharge, the order of discharge shall not be 
signed, completed or deliveivd out until the insolvent has given the required consent 
in the Form No. 24, in the Appendix. The judgment shall be in the Form No. 26, in 
tie Appendix, with such variations as circumstances may require. 

(2) If the insolvent does not give the required consent within one month of the 
making of the conditional order, the Court may on the application of the Official 
^^gnee revoke the ordbr or make such other order as the Court may think fit. 

137. The order of the Court made on an application for discharge shall be dated 
of the day on which it is made, and shall take effect from the day on which the order 
is drawn up and signed ; but no office or certified copy of such order (save an office copy 
for the purposes of an appeal) shall be delivered out nor shall such order be gazetted until 
after the expiration of the time allowed for appeal, or, if an appeal be entered, until 
after the decision of the Appellate Court thereon. The order shall be in one of 
the Forms Nos. 26 and 27 in the Appendix as the case may requi^. 

138. When the time for appeal has expired, or as the case may be, when the appea 

has been decided by the Court, the Registrar shall forthwith send notice of the order to 
the Official Assignee, who shall cause the same to be gazetted. § 

138A. If the insolvent neglects to have the order for discharge drawn up, signed 
and filed within three months from the passing of the order, the same shall be Uable to 
be rescinded on the application of the Official Assignee of a creditor who has proved 
or by the Court of its own motion. 
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139- (1) An application by the OfBcial Aeaignee for leave to issue execution on a Calciittft* 
judgment entered pursuant to a conditional order of discharge shall be in writing, and 
shall state shortly the grounds on which it is made. When the application is lodged, 
the Registrar shall fix a day for the hearing. 

(2) The Official Assignee shall give notice of the application to the debtor not 
less than eight days before the day appointed for the hearing, and shall, at the same 
time, furnish him with a copy of the application. 

140. Where an insolvent is discharged subject to the condition that judgment 
shall be entered against him, or subject to any other condition as to his future earnings * 
or after-acquired property it shall be his duty until such judgment or condition is 
satisfied, from time to time, to give the Official Assignee such information as he may 
require with respect to his earnings and after-acquired property and income, and not 
less than once a year to file with the Court a statement showing the particulars of any 
property or income he may have acquired subsequent to his discharge. 

141. Any statement of after-acquired property or income filed by an insolvent 
whose discharge has been granted subject to conditions shall be verified by affidavit and 
the Official Assignee may require the insolvent to attend before the Court to be examined 
on oath with reference to the statements contained in such affidavit, or as to his 
earnings, income, after-acquired property or dealings. Where an insolvent neglects to 
file such affidavit or to attend the Court for examination when required so to do, or 
properly to answer all such questions as the Court may put or allow to be put to him 
the Court may, on the application of the Official Assignee, rescind the order of discharge. 

The affidavit shall be in the Form No. 28 in the Appendix, with such variations, as 
circumstances may require. 

142. Where after the expiration of two years from the date of any order made 
upon an insolvent’s application for a discharge, the insolvent applies to the Court to 
modify the terms of the order on the ground that there is no reasonable probability of 
his being in a position to comply with the terms of such order, he shall give fourteen 
days’ notice of the day fixed lor hearing the application to the Official Assignee and to 
all his creditors. 

142A. Where an insolvent does not apply to the Court for bis discharge under 
Section 38 of the Act for a period of eighteen months, from the date of the order of 
adjudication, the Court on the application of the Official Assignee or of a creditor may 
annul the adjudication or make such order as it may think fit. 

142B. The Registrar shall fix a day for the hearing of any application to b^Euade 
to the Court by the Official Assignee or by a creditor under Rule 142 A and notice of 
the intended application shall be given to the insolvent and also published in the 
Calcutta Gazette fourteen days before the day so fixed. 

142C. A similar notice shall be given and published when the Court desires to 
proceed of its own motion under Section 41 of the Act. 

^ Proxies and Voting Letters, 

143. (1) A general proxy shall be in the Form No. 29 a special proxy shall be in 
the Form No. 30 in the Appendix. 

(2) e A proxy shall be lodged with the Official Assignee not later than one clear 
day before the time appointed for the meeting or adjourned meeting, at which it is to be 
us^. 

(3) As soon as a proxy or voting letter has been used it shall be filed with the 
proceedings in the matter. 
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Calcutta 144. A proxy given by a creditor shall be deemed to be sufficiently executed if it 
is signed by any person in the employ of the creditor having a general authority to 
sign for such creditor or by the authorized agent for such creditor if resident abroad. 
Such authority shall be in writing, and shall be produced to the Official Assignee if 
required. 

145. The proxy of a creditor blind or incapable of writing in the English language 
may be accepted if such creditor has attached his signature or mark thereto in the 
presence of a witness, who shall add to his signature Ids description and residence and 
provided that all insertions in the proxy are in the hand*writing of the witness, and 
such witness shall have certified at the foot of the proxy that all such insertions have 
been made by him at the request of the creditor and in his presence before he attached 
his signature or mark. 

146. No person shall be appointed a general or special proxy who is a minor. 

Proceedings by Company or Co-partnership, 

147. An insolvency petition against any debtor to any company or co-partnership 
duly authorized to sue and be sued in the name of a public officer or agent of such 
company or co-partnership may be presented by or sued out by such public officer or 
agent as the nominal petitioner for and on behalf of such company or co-partnership 
on such public officer or agent filing an affidavit stating that he is such public officer or 
agent, and that he is authorized to present or sue out such petition. 

Proceedings by or against Firm, 

148. Where any notice, declaration, petition or other document requiring attes- 
tation is signed by a firm of creditors or debtors in the firm name the partner signing 
for the firm shall add also his own signature, e.gr., ** Brown & Co. by James Green, a 
partner in the said firm.’* 

149. Any notice or petition for which personal service is necessary, shall bo deemed 
to be duly served on all the members of a firm if it is served at the principal place of 
business of the firm in Calcutta, on any one of the partners, or upon any person having 
at the time of service the control or management of the partnership business there. 

150. Where a firm of debtors files an insolvency petition the same shall contain 
the i^ames in full of the in^vidual partners, and if such petition is signed in the firm 
name, the petition shall be accompanied by an affidavit made by the partner who signs 
the petition showing that all the partners concur in the filing of the same. 

151. An adjudication order made against a firm shall operate as if it were 
an adjudication order made against each of the persons who at the date of the order 
is a partner in that firm. 

152. In cases of partnership the insolvents shall submit a schedule of their 
paitnership affairs and each insolvent shall submit a schedule of his senate affairs. 

Joint and Separate Estates, 

153. The joint creditors and each set of separate creditors may severally* accept 
compositions or schemes of arrangement. So far as circumstances will aUow, a 
proposal accepted by joint creditors may be approved in the prescribed manner, 
notwithstanding that the proposals or proposal of some or one of the debtors made to 
their or his separate creditors may not be accepted. 
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154. Where proposals for compositions or schemes are made by a firm CalcuttU 
and by the partners therein individually, the proposal made to the joint 
creditors shall be considered and voted upon by them apart from every set of separate 
creditors, and the proposal made to each set of separate creditors shall be considered 

and voted upon by such separate set of creditors apart from all other creditors. Such 
proposals may vary in character and amonnt. Where a composition or scheme is 
approved the adjndioation order shall be annulled only so far as it relates to the estate, 
the creditors of which have confirmed the composition or scheme. '' 

155. If any two or more of the members of a partnership constitute a separate 
and independent firm the creditors of such last mentioned firm shall be deemed to be 
a separate set of creditors and to be on the same footing as the separate creditors of 
any individual member of the firm. And where any surplus shall arise upon the 
administration of the assets of such separate or independent firm, the same shall be 
carried over to the separate estates of the partners in such separate and independent 
firm according to their respective rights therein. 

Lunatics, 

156. (1 ) Where it appears to the Court that any debtor or creditor or other person 
who may be affected by any proceeding under the Act or these Rules is a lunatic, not 
so found by inquisition (hereinafter called the lunatic), the Court may appoint such 
person as it may think fit to appear for, represent, or act for, and in the name of 
the lunatic, either generally, or in and for the purpose of any particular application 
or proceeding, or the exercise of any particular rights or powers which under the Acts 
and those Rules the lunatic might have exercised if he had been of sound mind. 

The appointment may be made by the Court either on an application made as herein- 
after mentioned, or, if the Court thinks fit to do so, without any previous application. 

(2) An application to the Court to make an appointment under this Rule may be 
made by any person who has been appointed by any Court having jurisdiction so to do, 
to manage the affairs or property of, or to represent the lunatic or by any relative, 
or friend of the hmatic who may appear to the Court to be a proper person to make the 
application, or by the Official Assignee. 

(3) The application may be made ex parte and without notice, but in any case in 

which the Court shall think it desirable, the Court may require such notice of the 
application as it shall think necessary to be given to the Official Assignee or to the 
petitioning creditor, or to the person alleged to be a limatic, or to any other person, and 
for that purpose may adjourn the hearing of the application. s» 

(4) Where the application is made by some person other than the Official Assignee, 
it shall be supported by an affidavit of a duly qualified medical practitioner as to the 
physical and mental condition of the lunatic. Whore the application is made by the 
Official Assignee, it must be supported by a report of the Official Assignee, the contents 
of which shall be received as prima facie evidence of the facts therein stated. 

(5) When a person has been appointed under this Rule, any notice under the Act 
and these Rules, served on or given to, such person shall have the same effect as if the 
notice had been Ibrved on or given to the lunatic. 

PART nL 

A Sfxoial Froobdubss. 

Small Insolvencies, 

157. An application by the Official Assignee that the estate of a debtor may be 
ordered to be administered in a summary manner shall be in the Form No. 31 in 
the Appendix, with such variations as circumstances may require. 
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Calcutta Where an estate is ordered to be administered in a summary manner 

under section 106 of the Act the provisions of the Act and these Rules shall, subject 
to any special direction of the Court, be modified as follows, namely 

(1) There shall be no advertisement of any proceedings in a local paper unless 
the R^trar otherwise directs. 

(2) The title of every document in the proceedings subsequent to the making of 
the order for summary administration shall have inserted thereon the words " Summary 
Case.** 

(3) On an application by an insolvent for his discharge the certificate of the 
Official Assignee shall not include, nor shall notices be sent to, creditors whose debts 
do not exceed Rs. 30. 

(4) Notices of meetings or of sittings of the Court shall only be sent to creditors 
whose debts or claims exce^ the sum of Rs. 30. 

(6) The estate shall be realised with all reasonable despatch, and, where 
practicable, distributed in a single dividend when realised. 

(6) The costs or charges of any person employed by the Official Assignee other 
than of an attorney may be paid and allowed without taxation where such costs or 
charges are within the prescribed scale. 

AdminiiAraiion of EMate'of Person dying Insolvent, 

159. A creditor*s petition under section 108 of the Act shall be in the Form 
No. 32 in the Appendix, with such variations as circumstances may require, and 
shall be verified by affidavit.' 

160. Where an administration order under section 108 of the Act is made, such 
order shall be gazetted and advertised in the same manner in all respects as an order 
of adjudication is gazetted and advertised. 

161. The petition shall, unless the Court otherwise directs, be served on each 
executor who hu proved the will or, as the case may be, on each person who has 
taken out Letters of Administration, or the legal representatives of the deceased. The 
Court may also, if the Court thinks fit, order the petition to be served on any other 
person. 

\ 

^62. An administration order under section 108 of the Act shall be in the 
Form No. 33 in the Appendix, with such variations as circumstances may require. 

163. Where an administration order under section 108 of the Act has been made, 
it shall be the duty of the executor or legal representatives or representative of the 
deceased debtor to lodge with the Official Assignee forthwith (in duplicate) an account of 
the dealings with, and administration of (if any), the deceased’s estate by such executor 
or legal representative or representative and such executor or legal representatives or 
representative shall also furnish forthwith in duplicate a list of the credkors and a state- 
ment of the assets and liabilities, and such other particulars of the affairs of the ' 
deceased as may be required by the Official Assignee. Every account, list and statement 
to be made under this rule shall be made and verified as nearly as may be in a^ordance 
with the practice for the time being in force on the Original Side of the Court. 

The expense of preparing, making, verifying, and lodging any account, list and 
statement under this rule shall, after being taxed, be allowed out of the estate upon 
production of the necessary allocatur. 
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164. In any case in which an administration order under section 108 of the Act Caloitta 
has been made, and it appears to the Court, on the report of the Official Assignee, that 

no executor or administrator exists, the account, list and statement mentioned in the 
last preceding rule shall be made, verified, and lodged by such person as in the opinion 
of the Court, upon such report, may have taken upon himself the administration of, 
or may otherwise have intermeddled with, the property of, the deceased, or any part 
thereof. * 

165. In proceedings under an order for the administration of the estate of a person 
dying insolvent, where a meeting of creditors is summoned : — 

(1) The provisions of schedule I of the Act relating to the mode of summoning a 
meeting of creditors, and to the persons entitled to vote at a meeting, 

(2) The provisions of these rules, which refer to creditors, meetings of creditors, 
trustees, and committees of inspection, and 

(3) Where the property is not likely to exceed in value, the sum of Rs. 3,000, 
the provisions of section 106 of the Act, shall, so far as applicable, apply as if the 
proceedings were under an order of adjudication. 

PART IV. 

Officebs, Audit, etc. 

BooJks to be kept and Returns to be made by the Registrar, 

166. The Registrar shall keep books according to the Forms Nos. 34, 35 and 36 in 
the Appendix, and the particulars given under the different heads in such books shall 
be entered forthwith after the proceeding shall be had. 

167. The Registrar shall make and transmit to the Chief Justice such extracts 
from his books, and shall furnish such information and returns as the Chief Justice 
may from time to time require. 

Accounts and Audit, 

168. The Ofiicial Assignee shall open an account with the Bank of Bengal 
entitled ** The Account of the Ofiicial Assignee of Calcutta,** and all moneys received by 
him in the realisation of insolvents* estates, shall, after deducting such sum as may 
be required for immediate payment of costs, charges, etc., within seven days after the 
receipt thereof, be paid into the credit of the said account. 

General Rules, etc, 

169. The Official Assignee shall invest all sums to the credit of the insolvent*s 
estate as may not be required for the immediate payment of costs, expenses or dividends 
in the purchase of Gk)vemment Promissory Notes, Bonds or Treasury Bills or in the 
Imperial Bank of India on fixed deposit receipt and forthwith deposit such Notes, Bonds, 

Bills or receipts with the Bank to the credit of such estate, respectively, at the expiration 
of each half year ending 31st January and 31st July, respectively. 

170. The Official Assignee shall keep accurate accounts of the property, debts and 
credits of ever^ insolvent and of all moneys received and payments made, which 
accounts any creditor shall be at liberty to inspect at ail reasonable times. 

171. The Official Assignee shall prepare a statement of Accounts of each estate 
not then^wound up and fully distributed, that is to say, of the whole receipt, of the 
whole disbursements (distinguishing dividends from other payments), of the balance 
remaining and of the mode in and securities in which the balance is actually invested 
and at the foot thereof shall specify the amount of commission received by him during 
the half year. 
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Calcutta 172. The Chief Justice shall from time to time appoint an Auditor or Auditors to 
examine half yearly up to the 3lBt day of January and the diet day of July in every year 
the statement which the Official Assignee is required to prepare under Buie 171. 

173. The Auditor or Auditors so appointed shall examine the said statement and 
the accounts of the Official Assignee and shall report thereon to the Chief Justice ; and 
if during such audit any question or matter of difference shall arise between the Auditor 
or Auditors, and the Official Assignee in respect of any payment, receipt, voucher or 
otherwise, such question or matter of difference shall be referred to the Chief Justice 
or to such Judge as he may appoint to decide the same. 

174. On completion of each audit, the statement above referred to shall be signed 
by the Auditor or Auditors and by the Official Assignee, and shall be published forth- 
with in the local official Gaaette. 

175. The Official Assignee shall open an account called ** The Unclaimed Dividend 
Account ** and shall from time to time transfer to the said account all dividends un- 
claimed within one year from the date of d^laration of such dividends together with 
all sums standing to the credit of insolvents* estates in which no further recovery is 
anticipated and in which no dividend can be declared and all such other unclaimed 
balances whatsoever as may be in his hands by virtue of proceedings under the Indian 
Insolvency Act, 1848, or any other previous Insolvency Aot, and invest all moneys 
standing to the credit of the account in 3^ per cent. Promissory Notes of the Govern- 
ment of India or other securities of the Government of India. 

176. The Official Assignee shall transfer the interest arising from such investment 
to an account called **The Unclaimed Dividend Bevenue Account** and from the 
moneys at credit with such account, shall pay such fee not exceeding Bs. 1,000 for 
each audit as the Chief Justice shall consider reasonable together with such sums for 
stationery, wages and other office expenses as the Chief Justice may direct. 

Security of Official Assignee, 

177. The Official Assignee preyious to his admission shall enter into a Bond with 
sufficient sureties to the Begistrar in the penalty of Rs. 1,00,000 conditioned for the 
clear execution of his office. 

Remuneration of Official Assignee, 

178. The Official Assignee shall be entitled to retain as a remuneration for the 
duties to be performed by him: — 

(а) Such fees percentages as may be chargeable by him under the Act 

^ and these Buies. 

(б) A commission of 6 per cent, on the principal amount or value of the assets 

collected by him in each estate and a commission of 1 per cent, on the 
value of assets taken charge of or collected by him as Interim Beceiver. 

Explanation, 

For the purpose of this Buie the amount to be paid in pursuance of a composition 
or scheme of arrangement and also any amount realised under the Second Schedule to 
the Act shall be considered as assets collected by the Official Assignee. 

Costs, charges, expenses etc,, of the Official Assignee, 

178A. At the hearing of any application under section 104 of the Act^ at the 
instance of a creditor, the Court may direct the Official Aiuignee to appear, and in 
oases where such application is made by the Official Assignee the Court may direct that 
the Official Assignee shall be entitled to pay the costs and expenses of the application, 
including the lodging of the complaint mentioned in the said section, out of the 
“ Unclaimed Dividend Revenue Account.** 
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178B. Where the Official Assignee has been directed by the Court in the matter of Calcutta 
any insolvency to institute legal proceedings of any kind whatsoever, he shall be entitled, 
so far as the assets in his hands relating to such insolvency are sufficient to meet the costs 
and expenses of such proceedings, to pay such deficiency out of the “ Unclaimed Dividend 
Revenue Account.** 

178G. Where the Official Assignee while acting under the order and direction of 
the Court m the matter of any insolvency shall incur any personal liability and the assets 
in his hands relating to such insolvency are insufficient to meet such liability, he shall 
be entitled to apply to the Court for leave to pay any deficiency out of the '' Unclaimed 
Dividend Revenue Account ** and such leave shall be granted provided that the Oflicial 
Asingnee while so acting shall have complied with the order and direction of the Court. 

178D. Where an insolvent estate has no available assets the Official Assignee shall 
not be required to incur any costs, charges or expenses in relation to such estate without 
the express direction of the Court, but the Court upon the application of the Official 
Assignee may from time to time empower him to apply any monies standing to the credit 
of the “ Unclaimed Dividend Revenue Account ** to an amount specified in the order of 
the Court, in payment of any costs, charges and expenses of or in connection with the 
realisation or administration of the estate of the insolvent. 

178E. All sums advanced out of the ** Unclaimed Dividend Revenue Account ** 
under any of the foregoing rules shall be repaid out of any assets of the insolvent in 
priority to all other claims or charges. 

Meeting of Creditors. 

178F. Within fourteen days from the date of submission of the 
Insolvent’s Schedule under section 24 of the Act, the Official Assignee shall, unless 
ho has previously applied for an order for summary administration under section 105 
(1) of the Act, apply to the Court for directions (1) whether a meeting of creditors should 
be summoned under section 26 of the Act, and (2) whether the creditors should be au- 
thorised to appoint a committee under section 88 of the Act. The application shall be 
made ex parte, but the Court may direct that notice thereof be given by post or otherwise 
to all or any of the creditors named in the Insolvent’s Schedule or to any person who has 
tendered a proof or who appears to the Court to have intimated an intention to claim 
to be a creditor. The Court may by its order give directions as to the time and place 
of the meeting of creditors or any other incidental matters, but save for special reason 
to be recorded no creditor or other person shall be given any costs in respect of the said 
application for directions. ^ 

Committee of Inspection. 

179. In any case in which the Court authorises the creditors to appoint a Com- 
mittee of Inspection pursuant to section 88 of the Act, the creditors qualified to vote 
may at a meeting duly convened for the purpose by resolution appoint from among the 
creditors or the holders of general proxies or general-powers of attorney from such 
creditors a Committee of Inspection for the purpose of superintending the administration 
of the insolvent’s property by the Official Assignee. The Committee of Inspection 
shall consist of ndt more than five, nor less than three persons. 

180. A Committee of Inspection shall meet at such time as they shall from time to 
time appoint and failing such appointment at least once a month; and the Official 
Assignee cl any member of the Committee may also call a meeting of the Committee as 
and when he thinks necessary. 

181. The Committee of Inspection may act by a majority of their members 
present at a meeting, but shall not act unless a majority of the Committee is 
present at the meeting. 
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QJcutta member of the Committee may redgn his office by notice in writing 

signed by him and delivered to the Official Assignee. 

183. If a member of the Committee becomes insolvent or compounds or arranges' 
with his creditors, or is absent from five consecutive meetings of the Committee his 
office shall thereupon become vacant. 

184. Any member of the Committee may be removed by an ordinary r Solution at 
any meeting of creditors of which seven days* notice has been given stating the object 
of the meeting. 

185. On a vacancy occurring in the office of a member of the Committee, the 
Official Assignee shall forthwith summon a meeting of creditors for the purpose of 
filling the vacancy and the meeting may by resolution appoint another creditor or 
other person eligible as above to fill the vacancy. 

186. The continuing members of the Committee, provided there be not less than 
two such continuing members, may act notwithstanding any vacancy in their body,, 
and where the number of members of the Inspection Committee is for the time being 
less than five, the creditors may increase that number so that it does not exceed five. 

187. When a Committee of Inspection has been appointed under section 88 of the- 
Act, the Official Assignee shall in the administration of the property of the insolvent 
and in the distribution thereof, amongst his creditors, have regard to any directions 
that may be given by resolution of the creditors at any general meeting, or by the 
Committee of Inspection, and any directions so given by the creditors at any general 
meeting shall in case of conflict be deemed to override any directions given by the 
Committee of Inspection. 

188. When a Committee of Inspection has been appointed under section 88 of the 
Act, the Official Assignee shall obtain the consent of the Committee before applying to* 
the Court for leave to do any of the things for which such leave is required by section 66 
of the Act. 

189. No defect or irregularity in the appointment or selection of a member of a. 
Committee of Inspection shall vitiate any act done by him in good faith. 

190. The Official Assignee shall submit the record book and cash book together 
with any other requisite books and vouchers, to the Committee of Inspection (if any): 
wj^en required, and not than once every three months. 

191. The Committee of Inspection shall, not less than once every three months,, 
audit the cash book and certify therein under their hands the day on which the said 
book was audited. The certificate shall be in the Foxm No. 37 in the Appendix, with, 
such variations as circumstances may require. 

192. Neither the Official Assignee nor any member of the Committee of Inspection, 

of an estate shall, while acting as Official Assignee or member of such committee, except, 
by leave of the Court, either directly or indirectly, by himself or a^y partner, clerk,, 
agent or servant, become purchaser of any part of the estate. Any such purchase made 
contrary to the provisions of this rule, may be set aside by the Court either on its own 
motion or on the application of any person interested. ^ 

193. No member of a Committee of Inspection of an estate shall, except under* 
and with the sanction of the Court directly or indirectly, by himself or any employer,, 
partner, clerk, agent or servant, be entitled to derive any profit from any transaction 
arising out of the insolvency or to receive out of the estate any payment for services. 
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rendered by him in connection with the administration of the estate, or for any goods ClJciItta 
supplied by him to the Official Assignee for or on account of the estate. If it appears to 
the Court that any profit or payment has been made contrary to the provisions of this 
rule, the Court may disallow such pajrment or recover such profit as the case may be on 
the audit of the Official Assignee’s account 

1^. When the sanction of the Court under the last preceding rule to a payment 
to a member of a Committee of Inspection for service rendered by him in connection 
with the administration of the estate is obtained, the order of the Court shall specify 
the nature of the services, and shall only be given where the service performed is of a 
special nature. No payment shall under any circumstances be allowed to a member 
of a Committee for services rendered by him in the discharge of the duties attaching to 
his office as a member of such Committee. 

195. Where the Official Assignee carries on the business of the debtor, he shall 
keep a distinct account of the trading and shall incorporate in the cash book the total 
weekly amount of the receipts and payments on such trading account. 

196. The trading account shall from time to time and not less than once in every 
month be verified by affidavit, and the Official Assignee shall thereupon submit such 
account to the Committee of Inspection (if any) or such member thereof as may bo 
appointed by the Committee for that purpose, who shall examine and certify the same. 

196A. Unless otherwise directed or resolved by the Committee of Inspection or 
ordered by the Court, the Official Assignee shall not engage an auctioneer to sell the 
insolvent’s property. 


Disclaimer of Lease, 

197. (1) A lease may be disclaimed without the leave of the Court in any of the 
foUowiug cases, vit , : — 

(i) Where the insolvent has not sub-let the demised premises or any part 

thereof or created a mortgage or charge upon the lease ; and 

(а) The rent reserved and real value of the property leased, as ascertained 

by the property tax assessment, are less than Rs. 300 per annum ; 
or 

(б) The estate is administered under the provisions of section 106 of 

the Act, or ^ 

(c) The Official Assignee serves the lessor with notice of his intention 
to disclaim, and the lessor does not, within seven days after the 
receipt of such notice, give notice to the Official Assignee requiring 
the matter to be brought before the Court. 

(ii) Where the insolvent has sub-let the demised premises or created a mort- 

gage or charge upon the lease and the Official Assignee serves the 
lessor and the sub leasee or the mortgagees with notice of his intention 
* to disclaim, and neither the lessor nor the 8ub..lessee or the mortgagees 

or any of them, within fourteen days after the receipt of such notice, 
require or requires the matter to be brought before the Court. 

(2) The notices shall be in the Forms Nos. 38, 39, 40 and 41 in the Appendix, with 
such variations as circumstances may require. 

(3) Except as provided by this Rule, the disclaimer of a lease without the leave of 
the Court shall be void. 
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Calcutta (^) Where the Official Assignee disclaims a lease-hold interest he shall forthwith file 
the disclaimer with the proceedings in the Court ; and the disclaimer shall contain 
particulars of the interest disclaimed, and a statement of the persons to whom notice 
of the disclaimer has been given. Until the disclaimer is filed by the Official Assignee* 
the disclaimer shall be inoperative. 

(6) Where, in pursuance of notice by the Official Assignee of his intention to dis- 
claim a lease-hold interest the lessor, sub-lessee, or mortgagee requires the bfficial 
Assignee to apply to the Court for leave to disclaim, the costs of the lessor, sub-lessee, 
or mortgagee shall not be allowed out of the estate of the insolvent, except in cases in 
which the Court is satisfied that such application was necessary in order to do justice 
between the parties. 

(6) A disclaimer made without leave of the Court under this Rule shall not be 
void or otherwise affected on the ground only that the notice required by this rule has 
not been given to some person who claims to be interested in the demised property. 

(7) Where any person claims to be interested in any part of the property of the 
insolvent burdened with onerous covenants, he shall, at the request of the Official 
Assignee, furnish a statement of the interest so claimed by him. 

PART V. 

» Miscellaneous. 

Miacelktneofis Matters, 

198. The Court may, from time to time, issue general orders or regulations for 
the purpose of regulating any matters under the Act or these Rules, which are of an 
administrative character. 

199. (1) Any person who knowingly falsifies or fraudulently alters any document 
in or incidental to any proceedings under the Act or these Rules shall be deemed to be 
guilty of contempt of Court and shall be liable to be punished accordingly. 

(2) The penalty imposed by this rule shall be in addition to, and not in sub- 
stitution for, any other penalty, punishment, or proceeding to which such person may 
be liable. 

200. Non-compliance with any of these Rules or with any Rule of Practice for the 
time being in force shall not render any proceeding void unless the Court shall so 
direct, but such proceeding may be set aside either wholly or in part as irregular, or 
amen^d or otherwise dealt with in such manner and upon such terms as the Court may 
think fit . 

201. The Court may, under special circumstances and for good cause shown, extend 
or abridge the time appointed by these Rules or fixed by any order of the Court for doing 
any act or taking any proceeding. 

202. All Rules and Orders made under the Indian Insolvency Act, 1848, are 
hereby annulled, except so far as regards any proceedings under the said Act, which 
may 1^ pending in the Court at the date of coming into operation of these Rules. 

Practice and Procedure, ^ 

203. Where no other provision is made by the Act or these rules, the 
Court shall have the like power and follow the like procedure as it has 
iwd follows in the exercise of its Ordinary Original Civil Jurisdiction, in so far as thfi same 
may be applicable ; and where no such procedure exists, the practice and procedure 
obtaining in the English Bankruptcy Court, so far as they are applicable and not incon- 
sistent with the Act or these rules, shall be followed with such modifications as may be 
called for by the circumstances of each case. 



PRESIDENCY-TOWNS INSOLVENCY RULES, CALCUTTA. 829 


1* A* 

204. Fu 8 Prescribed . — ^The chaigen to be made the attorneys in their bills of C a lcu tt a 
costs shall be according to the table of charges annexed to these rules ; and every insol- 
vent, if appearing in person, and every attorney shall be responsible to the officers of the 
Ck>urt and to the Sheriff for the fees prescribed by these rules ; and the like proceedings 
shall be had to enforce payment thereof as are had in this Court in its Original 
Jurisdiction. 

<• 

Table of Feet. 

OFFICERS’ FEES. 

Registrar. Bs. a. p. 

For filing petition, including entry of the same in the record book . . . . 10 0 

For filing Schedule 100 

For every other document which is required to be filed . . . . . . 0 8 0 

For minuting in the minute book every rule and proceeding, and for every 

copy thereof, each, per folio of 90 words 060 

For the drawing and fair copying of every warrant to the Sheriff to bring up a 
prisoner or to discharge, release, or fur^er imprison him, and of interim and 

other orders, each, per folio 0 10 0 

For office copies of all proceedings or accounts, per folio 0 6 0 

For every certificate 100 

For each search in his office in answer to enquiry 10 0 

For reading and marking every exhibit or other proceeding read in Court . . 0 8 0 

For each subpoena 100 

For entering notice of opposition , 080 

For entering a case in the list of cases for each day*s hearing 10 0 

For every attendance before the Court with records, books or papers, by order 

of the Court or a Judge, or at the request of any party 2 0 0 

For calling on each case to be heard 100 

For every precept 100 

For investigations or taking of accounts and other matters referred by the 
Court, and for reporting thereon to the Court, for each hour employed , 

thereon 16 0 0 

For investigations or taking of accounts and other matters referred by the 
Court, and for reporting thereon to the Court, for less than an hour . . 10 0 0 

For taking down deposition or examination of an insolvent or a witness, per 

folio .. .. 060 

To any Commissioner for taking any affidavit at the jail (including attend- 
ance and explanation) 800 

The Taxing Officer and Commissioners, 

Fortaxingeveiybillof costs, if the amount be less than two hundred rupees.. 6 0 0 

If two hundred or more, then for each hundred 300 

For every sumtions 200 

For every certificate 100 

For every oath administered and affidavits sworn . . 10 0 

For evJly office copy when required, per folio 060 

Translator and Interpreter's Fees, 

For translation, per folio 100 

For every oath administered to the insolvent or witnesses, each . . 10 0 
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; Calcutta For bringing of eaob insolvent or witness before the Court or a Judge, or before 

Examiner or Registrar under order 200 

For filing all Warrants and Orders 100 

For every search in his oflice 100 

For every certificate ^00 

AUomey^s Fees, 

Attendance in prison, taking instructions for petition 6 9 0 

Notice to Sheriff and service 200 

Drawing and engrossing petition 300 

Attending to lodge or file petition with accompanying documents . . . . 3 6 0 

Attendance in prison, taking instructions for Schedule 6 9 0 

Drawing Schedule, per folio of 90 words 090 

When the number of debtors exceeds 20, then for the excess above 20, per 

folio only 6 annas, viz,, two words to be computed as one 0 6 0 

Engrossing Schedule of affairs and duplicate thereof, per folio 0 6 0 

Fair copy for prisoner if required, per folio 060 

Drawing and engrossing petition and affidavit for leave to file petition or 
Schedule (time being passed) or the protection or discharge . . . . 4 0 0 

/V All attendances relating to any application to the Court 6 9 0 

Attending at prison, reading over and attesting Schedule 7 9 0 

Attending to file Schedule 360 

Attending insolvent for his books and endorsing the same and lodging them at 

the office of the Official Assignee 360 

Copies of order to serve or annex, and examining including letters of service by 
the post, and attending at the Post Office to put in the same, each . . . . 0 6 0 

Searching with the Sheriff, for detainers 270 

Searching for notice of opposition 270 

Attending Court on days of hearing 6 9 0 

Attending for order of adjudication and delivering the same to the insolvent. 2 7 0 

Drawing and engrossing affidavit of service of notice, per folio . . • • 0 6 0 

Drawing and engrossing o't^r affidavits than abovementioned, per folio . . 0 9 0 

Takiqg instructions for brief, ior insolvent 360 

Taking instructions for special affidavits .. .. .. 360 

Instructing Counsel on motion 360 

Drawing brief for insolvent, per sheet of 10 folios 6 0 0 

Fair copying brief for insolvent, per sheet of 10 folios 2 7 0 

Attending Counsel, Court on motion, and other necessary attendance, not 

otherwise mentioned .. 360 

Copy and service of rules within Calcutta 300 

Writing and sending letters when absolutely necessary . . . . . 2 7 0 

Drawing advertisements .. .. 270 

Fair copy advertisements, for printer 100 

Bills of costs, with copies and getting the same taxed with affidavit and all t 
expenses and attendance thereon, but not including the Officcris fees in 

each case .. .. 500 

Ditto on further taxation after hearing 170 

Letters, messages, stationery, etc., not otherwise charged 2 0 0 
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Table of fees under the Old Act not incorporated in this table as being no longer Calcntte 
applicable. 

OFFICERS’ FEES. 


Registrar, 

Rs. a. p. 

For preparing every notice and advertisement, per folio, including sending 

the same to the Gazette . . . . 0 5 0 

For making a fair copy of deposition in Court (besides parchment) per folio. 0 5 0 

The Sheriff, 

For every warrant to the Jailor to discharge a defendant 10 0 

The OadUr, 

For every certificate 100 

For attending with a prisoner before the Court or a Judge, or before any Offi- 
cer to whom the Court shall refer any matter for investigation or order . . 12 0 

For forms to prisoner, assistance in filling up attestation, delivery and as in rule 
mentioned 16 0 0 


The Messenger, 

For every service by the general post 020 

For serving each notice in Calcutta or within five miles thereof . . . . 0 12 0 

The Broker, 


For valuing, appraising and certifying the expected articles, if within five 

miles of Calcutta 1600 

For every additional mile he shall travel beyond that distance . . . . 10 0 



MADRAS RULES MADE UNDER THE PRESIDENCY. TOWNS INSOLVENCY 

ACT. m OF 1909. 


ORDER L 
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Madtas These rules may be called the Insolyenoy Buies, 1910, and shall come into force 

on the first day of April, 1010. 

2. The forms in Appendix 11 hereto shall be used with such yariations as 
circumstances may require. 

3. All preyious rules are hereby repealed and superseded except as regards 
proceedings pending on the 1st day of April, 1910. 

4. In these rules, unless there is something repugnant in the subject or context — 

(1) **The Act** means the Presidency -towns Insolyency Act, 1909. 

(2) Court ** includes the Judge assigned for the purpose of exercising jurisdic- 
tion under the Act and the officer appointed to exercise any of the 
powers of the Court when exercising the same. 

" (3) ** Registrar** includes a ** Deputy Registrar** and ** Assistant Registrar.*' 

(4) “The Registrar of the High Court** for the purpose of Order XVII and 
Appendix IV (2) means “ The Chief Ministerial Officer of the High Court 
appointed by the Chief Justice under clause 8 of the Amended Letters 
Patent.** 

Form and Preaentaiion of Proceedings. 

5. All petitions, schedules, affidayits, applications and other proceedings presented 
to the Court, shall be written, type-written, or printed, fairly and legibly, on substantial 
white foolscap folio paper, with an outer margin about two inches wide, and an inner 
margin about one inch wide, and separate sheets shall be stitched together bookwise. 
The writing or printing shall be on both sides of the paper, and numbers shall be expressed 
in figures. 

6. £yery proceeding shall be headed with a cause-title in Form No. 1. A petition 
institxfikig proceedings in a matter shall, on presentation to the Court, be assigned a 
distinctiye number by the Registrar, and all subsequent proceedings in the same matter 
shall bear the same number. 

7. The first proceedings filed by any party shall state an address for seryice, which 
shall be within the local limits of the jurii^iction of the Court. Except where the 
petitioner appears in person, eyery petition shall be attested by the signature of the 
attorney of the petitioner. 

8. Except in case of urgency, all petitions, applications, affidayitb, proceedings 
and documents intended to be filed in Court, shall be presented to the Registrar at any 
time during office hours. In all cases of doubt, he shall refer the matter to the Court. 
In case of urgency, any proceeding or document may be presented to the Judge. 

Nfdice. 

9. All notices and other documents for the sendee of which no special mode is 
directed may be sent by post by prepaid registered letter to the last known address of the 
person to be seryed therewith. 
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10. Any notice of an order of the Court which is directed by the Act or these rules Madras 
to be published and notice of the date appointed for the public examination of an 
insolyent, shall be published by affixture to the Court notice-board, in addition to the 
publication so directed. 

11. When the Court directs that notice should be served on the insolvent to show 
cause .]|rhy a charge or charges should not be framed against him for any offence, or 
offences under section 103 of the Act such notice shall be served by the Sheriff or through 
the local Courts as the case may be in the manner prescribed by the Rules of the High 
Court for service of a summons to a defendant in a suitj 

Execution of Proceaa, 

12. It shall be the duty of the Sheriff to serve such notices, summonses, petitions 
and orders as these rules or the Court in any particular proceeding may require him to 
serve to execute warrants and other process, and to do all such things as may be required 
of him by the Court. 


ORDER n. 

Court and Chamber c» 

13. Except in the case of small insolvencies, the following matters and applications 
shall be heard and determined in open Court : — 

(a) Application for an order of adjudication upon a creditor's petition ; 

. (6) Application for the annulment of an order of adjudication or for an order of 
discharge or for the revocation or suspension of an order of discharge ; 

(c) The public examination of insolvents ; 

(d) Applications to set aside or avoid any transfer of property, security, obligation 

or payment made, given or incurred by an insolvent or to declare for or against 
the validity of any judicial proceeding taken or suffered by an insolvent, or 
for or against the title of the Official Assignee to any property adversely 
claimed ; 

(e) Applications for injunction ; 

(/) Applications for the committal of any person to prison for contempt or other- 
wise or for the release of any person so committed ; 

(g) Applications to expunge, or reduce a proof, where the amount in dispute exceeds 
Rs. 1,600 ; 

(A) Applications to review, rescind or vary any order made in Court ; 

(f) Appeals from decisions of the Official Assignee ; 

(j) Hearing under section 104 (3) ; 

(Jk) Hearing under section 108 (2) ; 

(1) Appeals from the officer empowered under S. 6. 

14. Th^following matters and applications may be heard and determined in 
Chambers : — 

(а) Application for orders of adjudication upon the petitions of debtors ; 

(б) Applications for orders for summary administration ; 

(6/ All proceedings in small insolvencies, except applications for orders of discharge ; 
(d) Applications for the appointment of the Official Assignee to be interim receiver ; 
(s) Applications to stay proceedings against a debtor ; 

(f) Applications for the appointment of a special manager ; 

(g) Applications for or to rescind protection orders ; 
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M Applications to extend the time for taking any proceeding or doing any act ; 

(t) Applications to sanction or annul composition or scheme of arrangement; 
(j) All other matters and applications except those mentioned in Buie 13 : 

Provided that the Judge may, at any time adjourn any application or matter from 
chambers to Court or from Court to chambers. 


Any matter which the Deputy Begistrar, Ori^al Side, empowered under S. ^ of the 
Act has jurisdiction to determine shall be adjourned to be heard by a Judge : 

(а) If all the parties require it ; 

(б) If any j)arty or applicant on an ex parte application requires it and the Deputy 

Begistrar thinks that it involves a question of difficulty on the ground of 
novelty or otherwise. 

(c) If the Judge by general or special order so directs. 


15. Applications in chambers shall be made by Judge's summons, and applications 
in Court shall be made by notice of motion in manner prescribed by the Buies of the 
High Court. 


ORDER IIL 

Petitions for Orders op Adjudication. 

Petition by a Debtor, 

16. The petition of a debtor shall state his residence, or place of business of 
employment, his occupation, the amount of his debts, that he is unable to pay them, the 
cause of his insolvency, and any facts relied upon by him as giving jurisdiction to the 
Court to make an order of adjudication. 

17. A petition by a debtor shall be verified by the petitioner, or by his duly 
authorized agent, in the manner prescribed by the Rules of the High Court, 1902, in 
the case of a plaint. . 

18. If the debtor has been arrested and imprisoned in execution of a decree, or an 
order of attachment has been made, and is subsisting against his property, the petition 
shall give the particulars of the decree and order under which process has been issued. 

19. If the debtor has presented any previous petition in insolvency, or has had 
an order of adjudication pas^ agsdnst him, the petition shall also state the particulars 
thereof including the serial numto of the petition and the manner in which the same 
was disposed of. 

Petition by a Creditor, 

20. The petition of a creditor shall state the amount of the debt owing to him, or 
if there are several petitioners, to each of them and when the same is payable, and the 
act of insolvency on which the petition is grounded and the date thereof. 

21. If the petitioner is a secured creditor, he shall give full particulars of his security 

and value the same. ^ 

22. A creditor shall, together with his petition, bring into Court two copies thereof 
for service upon the debtor and the Official Assignee. The Begistrar shall endorse 
the date of presentation on the petition and shall post it before the Court on tlSe next 
Court day after presentation. 

23. If the Court orders the petition to be served upon the debtor, the Registrar 
shall endorse upon the copy thereof the date of presentation and the date appointed for 
the further hearing and the same shall be served upon the debtor by the sheriff, or through 
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the local Court as the case may be, in the manner prescribed by the Rules of the High Madns 
Court for service of a summons to a defendant in a suit. If the Court does not order 
service of the petition and an order of adjudication is made, unless the Court otherwise 
orders, a certified copy of the order shall be taken out by the petitioner and served upon 
the debtor in the same manner, and a copy of the petition filed in Court shall be 
•delivered out to the debtor on his application. 

24. The signature of the person served shall be taken upon a memorandum of 
■acknowledgment of service in Form No. fi. 

25. If the debtor is not resident within the local limits of the jurisdiction of the 
Court, service may be made by the petitioner or his attorney or by some person in his 
•employ. 

26. If an order of adjudication is made without service of the petition, the debtor 
may within eight days after service of the order, or such further time as may be allowed 
by the Court, apply by notice of motion supported by affidavit to annul the order. 

Schedule of Affaire, 

27. The schedule of the debtor’s affairs shall be in Form No. 6 and shall be written 
on a printed form. If the debtor appears by an attorney, the schedule shall be attested 
by him. 

28. Unless otherwise ordered, the insolvent shall within the period prescribed for 
filing his schedule in Court file a copy thereof with the Official Assignee. 

29. Unless the Court otherwise orders, the debtor shall together with his schedule 
bring into Court a notice to each of his creditors in Form No. 2, and where notice is to be 
served by post, or by a local Court or authority the prescribed fee for service. 

30. If a schedule is amended the Registrar shall send it to the Official Assignee, 
who shall return it after noting the amendment. 

31. The affidavit prescribed by S. 24 (1) of the Act shall be made by the debtor, or 
with the leave of the Court, by some other person on his behalf having knowledge of the 
facts. 

32. Unless otherwise ordered, the debtor shall within the time prescribed for filing 
his schedule, file with the Official Assignee an inventory and appraisement of any 
property which he claims to be exempt from division among his creditors, stating its 
estimated value. 

33. If the insolvent fails to prepare and submit his schedule in the manner 
prescribed by the Act and these rules, the Official Assignee shall take the orders of the 
Court with a view to such advertisement for creditors as may be necessary and he shall 
likewise from the materials in his possession prepare and submit to the Court a schedule 
of the insolvent’s affairs as near as may be in Form No. 6. 

Application for Protection, 

34. An application by an insolvent for protection shall be served upon the Official 
Assignee and the detaining creditor, if any, and upon such other creditors as the Court 
may direct. 

36. The application shall be supported by an affidavit stating whether any and 
what process has been issued against the insolvent for his arrest, and in respect of which 
of his debts, whether he is personally engaged in any and what business or employment 
and the amount of his earnings or salary. 

36. If an order of protection is recalled or revoked by the Court, the insolvent shall 
forthwith bring into Court any copy thereof which shall have been furnished to him by 
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Madras Registrar, or shall file an affidavit accounting for its non-production ; and in case of 
default, the Registrar shall post the petition before the Court for orders, and thereupon 
the Court may dismiss the petition or make such other order as it thinks fit. 


ORDER IV. 

Proceedings when (he Insolvent is in Oaol. * 

37. When the debtor is in gaol, these rules shall be subject to the foUowing 
modifications. 

38. The petition of the debtor shall be forwarded by the Gaoler in charge of the 
Civil Debtor’s Gaol to the Registrar together with a certificate of the cause and period 
of detention of the insolvent. 

39. Where a creditor applies for an order of adjudication against a prisoner, the 
Registrar shall transmit the copy of the petition to the Gaoler for service on the petitioner. 

40. If an order of adjudication is made, the Registrar shall give notice of the 
date of the order and of the day fixed for the public examination of the insolvent to the 
insolvent and the detaining ci^tor, and the Gaoler shall produce the insolvent before 
the Court on the last mentioned day. 

41. On the application of the Official Assignee, or the insolvent, or a creditor, or 
for the purpose of any hearing, the Registrar may issue an order to the Gaoler to produce 
a prisoner before the Official Assignee or the Court. If the hearing is adjourned, the 
Registrar shall endorse on the order a direction to the Gaoler to produce the prisoner on 
the adjourned day. The application of a prisoner shall be sent by the Gaoler to the 
Registrar. 

42. Service of all notices, petitions and processes upon a prisoner shall be made 
by delivering the same to the Gaoler, whose receipt thereof shall be sufficient proof of 
service on the prisoner. 


ORDER V. 

Proceeding by or against a Firm, 

43. When any petition, notice or other document is signed by a firm of creditors or 
debtors in the firm’s name, the partners signing for the firm shall add also his own 
signature in the following.manner, ** B. &; Co., by A. B., a partner in the said firm.” 

^ '44. Any petition or notice of which personal service is necessary shall be duly 
served on all members of the firm, if it is served at the place of business of the firm in 
India upon any one of the partners, or upon any person having at the time of service the 
control or management of the partnership business there. 

45. When a firm of debtors files an insolvency petition, the same shall contain the 

names in fuU of the individual partners, and, unless it is signed by all of them, it shall 
be accompanied by the affidavit of the partner signing it that all the partners concur in 
the filing of the same. ^ 

46. When a creditor files an insolvency petition against a firm, the same shall state 
the names of the individual partners so far as the same are known to the petitioner, and 
the debtors shaU together with their schedule of affairs file an affidavit sett^g out the 
names in full of the individual partners. 

47. An order of adjudication shall be made against the partners individually. 

48. The debtors shall submit a schedule of their partnership affairs and each 
debtor shall submit a schedule of his separate affairs. 
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ORDER VL Madm 

Proceedings SvbsequefU io Adjudication, 

49* The Offioial Assignee shall hold a personal interview with the insolvent for the 
purpose of investigating his affairs, and shall examine him with respect to his property, 
and credits, and the debts due by him, and the causes of his insolvency. 

40A. If, on examining the insolvent, the Official Assignee is satisfied that he is 
unable to pay the fees payable to the Court and to the sheriff under items Nos. 2, 3, 26 
and 28 of Appendix III of the said rules, he shall give the insolvent a certificate to that 
effect, and the Deputy Registrar, Original Side, shall, on production by the insolvent of 
the said certificate, order that the said fees shall not be levied. 

40B. The Deputy Registrar and the Sheriff shall make a return to the Official 
Assignee of the fees which would have been paid by the insolvent if the Official Assignee 
had not given him the certificate in the above ride mentioned. The Offioial Assignee 
shall thereupon debit the said fees to the estate in his accounts and the fees so debited 
shall form a first charge on the assets of the said insolvent. 

490. When a petition is dismissed, the Court shaU order the insolvent to pay the 
fees which would have been paid by the insolvent but for rule 49-A. 

50. At the request of the Offioial Assignee, the insolvent shall furnish him with 
trading and profit and loss accounts, and a cash and goods account, for such period, 
not exceeding two years prior to the date of the order of adjudication, as the Official 
Assignee shall specify : 

Provided that the Court may order the insolvent to furnish such other or further 
accounts, and for such period, as it thinks fit. 

51. Meetings of the creditors under the rules prescribed in the first schedule to the 
Act shall be held at the chambers of the Official Assignee, or at such other place as in his 
opinion is most convenient, and the instrument of proxy referred to in the said schedule 
shall be in Form No. 7. 

52. At the meeting of creditors, the Official Assignee shall inform the creditors of 

the result of his personal interview with the insolvent, and make such observation 
upon the schedule filed by the insolvent, his accounts, the causes of his insolvency, the 
administration of his estate, and the affairs of the insolvent generally, as he may think 
fit, and may put to him any questions suggested by the creditors with respect to the 
said matters. ^ 

53. The Official Assignee may also take the opinion of the creditors as to the best 
method of realizing the property and credits of the insolvent, and of administering his 
estate : in case of difference of opinion, he may take the votes of the creditors. 

54. Where an insolvent submits a proposal for a composition in satisfaction of 
his debts or a proposal for a scheme of arrangement of his affairs such proposal shall be 
in Form No. 8 or Form No. 9, as may be appropriate. The Official Assignee shall 
give notice of megting for the purpose of considering the proposal in Form No. 10 and the 
assent or dissent of any creditor who is not present at the meeting may be given by letter 
in Form No. 11. 

55. if there are no available assets for taking any proceedings necessary for the 
administration of the estate, or otherwise, the Official Assignee may call upon the 
creditors to advance the necessary funds, or to indemnify him against the costs of such 
proceedings. Any assets realised by such proceedings shall be applied, in the first place, 
towards the repayment of the said advances, with interest thereon at 6 per cent, per 
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HfacLrat Commit of Inspection, 

58. When the Court authorizes the appointment of a Committee of Inspection, 
such appointment shall be made by a meeting of creditors and rules 61, 62, 53 and the 
rules in the first schedule to the Act shall be observed with respect to the summoning of 
and proceedings at such meeting. 

67. The committee shall consist of not less than three and not more than five 
members. 

68. The committee shall have such powers of control over the Official Assignee in 
the administration of the estate as the Court making the appointment may direct. 

Special Manager, 

69* Unless otherwise ordered, the Official Assignee shall, before appointing the 
insolvent for any of the purposes in Section 75 of the Act mentioned, submit the matter 
and the terms of the proposed appointment to a meeting of the creditors. If the majority 
in number and three-fourths in value of the creditors who attend the meeting do not 
approve of the proposals of the Official Assignee, he may inform them that he intends 
to take the orders of the Court thereon on a specified day, and may move the Court 
accordingly, and no further notice to the creditors shall be necessary. 

60. A special manager shall furnish to the Official Assignee accounts (to be verified 
by affidavit) of all moneys and property received and disbursements made by him. The 
Official Assignee may, if he thinks desirable, have such accounts audited at the expense 
of the estate, and when the said accounts have been approved by the Official Assignee 
the totals shall be added to his account. 

61. If any question arises as to the accounts or conduct of a special manager, the 
Official Assignee may report the matter to the Court, and thereupon the Court may deal 
therewith in the same manner as if the special manager were a receiver appointed by the 
Court. 


ORDER Vn. 

Notice of Orders of Adjudicalion and of the Public Examination of Insclvenls, 

62. The day , for the public examination of an insolvent shall be fixed by the 
Registrar with referenq^ to the number and residence of the creditors, and shall ordinarily 
be ^t less than six, nor more than twelve weeks from the date of the order of adjudica- 
tion. 


63. Notice of the order of adjudication and of the day so appointed shall ordinarily 
be given by serving a notice in Form No. 2 upon each of the creditors of the insolvent. 

6A The notice shall be served as follows : — 

(1) If the person to be served resides or carries on business within the local limits 
of the jurisdiction of the Court, the notice shall be served by an officer of the Sheriff by 
delivering the same to such person personally, or to an adult male at tae house or place 
of business of such person. Provided that where any person keeps his house or place of 
business closed in order to prevent the officer from serving the notice, or is otherwise 
endeavouring to evade service of notice, it shall be sufficient service to affix tH same on 
the door of such house or place of residence or business ; 

(2) If the person to be served resides or carries on business beyond the said limits, 
the notice may be served by sending it in a pre-paid registered envelope addressed to him 
at his place of residence or business ; 
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(3) In place of, or in addition to, service in manner aforesaid, service of notice may, MaAfAS 
if the Registrar so directs, be effected by advertisement in one or more newspapers 
published in or circulating at, the place where the person to be served resides or carries 
on business for such period and at such intervals as the Registrar may direct. 

65. Service of notice under the preceding rule shall be proved, under sub*rule (1) 
by the affidavit of the serving officer in Form No. 3, under sub-rule (2) by the affidavit 
of the insolvent or his attorney or by some person in his employ that the notice has been 
duly posted and by the production of the receipt and acknowledgment of the addressee 
furnished by the post office ; and under sub-rule (3) by the production of a copy of 
the newspaper in which publication has been directed. 

(1) The insolvent or his agent shall attend the officer of the Sheriff, and point out 
and identify the person to be served with notice, and the affidavit of service shall state 
by whom he was identified, and the manner of service, as in Form No. 3. 

(2) The officer shall also take the signature of the person served on a memorandum 
of acknowledgment in Form No. 4 and the same shall be filed with the affidavit of service 
as an Exhibit. 

(3) Where service has been effected by an officer of the Sheriff, if the insolvent 
appears in person, the affidavit of service shall be prepared and filed in Court by the 
Sheriff ; if he appears by an attorney, the work may be done by the attorney. 

66. (1) Affidavits of service shall be filed in Court not less than three days before 
the day appointed for the public examination of the insolvent. 

(2) If the affidavit is to be prepared by the Sheriff and is not ready to be filed before 
the said period, the Sheriff shall report to the Registrar the reason for the delay, and 
whether it is due to the neglect or default of the insolvent or any other person. 

67. If the Registrar is of opinion that service of notice has not been duly proved, 
he may call upon the insolvent to furnish further evidence of the residence or place of 
business of the person to bo served, and may examine the insolvent or any other person 
on oath or solemn affirmation with respect thereto, and may direct the insolvent to bring 
in a fresh notice and that the same be served personally by the local Court or by the 
insolvent or his Attorney, or be served by advertisement under sub-rule (3) of rule 04, 
or give such directions as he may think fit. 

68. If the Registrar is of opinion that the notice has been sufficiently published, 

he may dispense with service of notice upon any creditor, or may refer the matter to the 
Court for orders. • 

69. Within 10 days after service of the notice mentioned in rule 63 upon him, or 
such further time as may be allowed by the Court, any creditor may apply that an 
adjudication may be annulled. The application shall state shortly the grounds upon 
which it is made and shall be served upon the insolvent not less than 3 days before the 
return day. 


^ ORDER VIU. 

Discharge of InsoUverU. 

70. ^|An application by an insolvent for an order of discharge shall be made by 
iletioe of motion, and a copy thereof shall be served by the insolvent upon the Official 
Assignee not less than 8 weeks before the day appointed for the hearing. Notice of the 
day appointed shall be published by the Registrar by affixture to the Court notice board, 
and by the Official Assignee by sending notice by post to the creditors who have proved. 
Unless the Court otherwise orders the application shall be made within 3 months from 
27 
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MadnM declaration of the first dividend, or if the OfBcial Assignee shall report to the Court 
that the assets do not admit of the declaration of a dividend, within 6 months from the 
order of adjudication. 


71. If the Court refuses the discharge, a fresh application for discharge shall not 
be made unless otherwise ordered until the expiration of one year from the date of the 
order of refusal, and notice of the application for leave to apply for a discharge thall also 
be served upon any creditor who has opposed the discharge of the insolvent. 


72. Any creditor who intends to oppose the discharge of an insolvent shall give 

notice of the intended opposition in Form No. 13, stating the grounds thereof, to the / 
debtor, the Ofiicial Assignee and the Registrar not less than 5 days before the day' '' 
appointed for the hearing of the application. ^ , 

73. The order for discharge of an insolvent shall not be delivered out until after 
the expiration of the time allowed for appeal, or, if an appeal be entered, until after the 
decision of the appellate Court thereon. When the time for appeal has expired, or the 
appeal has been decided, the Ofiicial Assignee shall publish notice of the ^charge in 
the Fort St Oeorge Gazette. 


74. An application by an insolvent to modify the terms of a conditional order of 
discharge shall be made by notice of motion which shall be served upon the Official 
Assignee and any creditor who has opposed his discharge not less than 5 days before the 
day appointed for the hearing. 


75. (1) When the Court grants an order of discharge conditionally upon the 
insolvent consenting to a decree being passed against him in favour of the Official Assignee, 
the order of discharge shall not be signed and completed until the insolvent has given the 
required consent in Form No. 14. 

(2) If the insolvent does not give the required consent within one month of the 
making ofthe conditional order, the Court may, on the application of the Official Assignee, 
revoke the order or make such other order as the Court may think fit. 

(3) The Official Assignee shall file a copy of the order of discharge and the consent 
of the insolvent with the Registrar of the High Court who shall draw up and register 
a decree of Court in accordance therewith. 

76. An application by the Official Assignee for leave to issue execution on the 
decree shall be in writing and shall state shortly the grounds on which it is made, and 
the Registrar shall fix a day for the hearing. The Official Assignee shall serve a copy 
of the application upon the insolvent not less than 5 days before the day fixed. 

77. When an insolvent is discharged subject to the condition that a decree shall 
be passed against him , or subject to any other condition as to his future earnings or 
income or after-acquired property, it shall be his duty until such decree or condition is 
satisfied, from time to time to give the Official Assignee such information as he may 
require with respect to his earnings, income and after-acquired property and not less than 
once a year to send to the Official Assignee a statement verified by affidavit showing 
the particulars of any property or income he may have acquired sub^uent to his 
discharge. 

78. The Official Assignee may require the insolvent to attend before |ihe Cougtf 
to be examined with reference to the statement, or as to his earnings, income, oramF 
acquired property. If the insolvent neglects to send such statement to the Official 
Assignee, or to attend before the Ck>urt for examination, or properly to answer all 
questions put to him, the Court may, on the application of the Official Assignee, rescind 
the order of dischaige. 
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Discovery of Property of Insdvent, 

79. A summons under. Section 36 of the Act shall be in Form No. 15 or No. 16 m 
* the case may be and shall be served in the following manner : — 

(а) If directed to the insolvent, or a creditor who has proved his debt, by post ; 

(б) If directed to any other person to give information respecting the insolvent, 

his dealings or property, or to produce any document, in manner prescribed 
^ by the Rules of the High Court for service of a summons to a witness ; 

\ (c) If directed to any person suspected to have in his possession any property 

\ belonging to the insolvent, or supposed to be indebted to him, in manner 

„ « ' prescribed by the said rules for service of a summons to a defendant in suit. 

80. The costs of any application or proceeding under Section 36 shall be in the 
discretion of the Court, and the Court may direct that the costs of the applicant or of 
any party shall be paid by the Official Assignee in priority to other claims against the 
estate of the insolvent, or shall be added to the claim of any creditor. 

81. A warrant to seize the property of an insolvent shall be in Form No. 17 and shall 
be granted to the Sheriff. 

ORDER X. 

Proof of Debts, 

82. The proof shall be by affidavit in Form No. 18 with such variations as 
circumstances may require. 

83. Notice of an application by a creditor or insolvent with respect to a proof 
admitted or rejected by the Official Assignee shall be given to the Official Assignee, and 
to the creditor who made the proof, if he is not the applicant, not less than 5 days before 
the day appointed for the hearing. 

84. The Official Assignee shall, upon receiving notice from a creditor of the 
insolvent of his intention to apply to the Court with respect to a proof file the proof with 
the Registrar, with a memorandum of his decision thereon. After the hearing of the 
application, the proof, shall be returned to the Official Assignee with an endorsement 
thereon of the decision on the Court. 

85. The Official Assignee shall not be personally liable for costs in relation t#any 
application with respect to such decision as aforesaid. 

ORDER XI. 

Dividends, 

86. Notice of intention to declare a dividend shall be in Form No. 19 and shall be 
published by tl^ Official Assignee in the FoH St, George QazeUe and shall be sent by him 
.tb'each creditor who has not proved his debt and to the Registrar. 

e ‘ (a) On the requisition of any creditor, the Official Assignee shall send to him a 

^^^^|tj||emeD^ as to the particulars of the estate in Form No. 20. 

87. Such notice shall specify the latest date up to which proof must be lodged, 
which shall not be less than 14 days from the date of the notice. 

(a) On receipt of such notice, the Registrar shall cause the petition to be posted 
for declaration of dividend not less than one month after the date specified in the notice. 
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Madtas Before the day appointed for the declaration of dividend, the Official 

Assignee shall file in Court a proportion account in Form No. 21. 

89. Notice of the declaration of a dividend shall be in Form No. 22 and shall be 
sent by the Official Assignee to each creditor who has proved his debt within one month 
after the declaration. 

» 

90. The amount of the dividend may, at the request and risk of the creditor, be 
transmitted to him by post. 

91. Upon the declaration of a dividend, the Official Assignee shall forthwith 
transmit to the Begistrar a list of proofs and a request for orders for payment of the 
dividend in Form No. 23. If the dividend is not declared within the peroiod prescribed 
by Section 69 of the Act, the Official Assignee shall append to the said request a state- 
ment of the reason for postponing the declaration to a later date. 

92. The said list and request shall be returned by the Registrar to the Official 
Assignee together with the order of the Court thereon. 

93. Unless the Court otherwise orders, every bill of exchange, promissory note 
or other negotiable instrument, upon which proof has been made, shall be exhibited to 
the Official Assignee before payment of dividend thereon, and the amount of dividend 
paid shall be endorsed on the instrument. 

9i. Notice of intention to declare a final dividend shall be published by the Official 
'Assignee in the Fort St. George OazeUe^ and shall be sent by post to each of the creditors 
entered in the schedule who have not proved their claims, not less than one month before 
the application to the Court for leave to declare the dividend. Such notice shall state 
the day appointed by the Registrar for the application to the Court. 

95. The Official Assignee shall not less than 5 days before the day so appointed, file 
in Court a balance sheet setting out the amount realised by him, the amount expended 
by him in the administration of the estate, specifying the principal items of such realiza- 
tions and expenditure, the amounts already distributed, and the amount of his commission 
thereon and in respect of the final dividend. 

98. The Official Asisignee shall certify to the Court the sums due to the creditors 
whoshave not applied for their dividends, and the Court may direct the Official Assignee 
to keep such dividends to the credit of liis dividend account for a period not exceeding 3 
months and after the expiration of such period to pay such sums to the Accountant- 
General and that such sums shall be invested by the Accountant-General in Government 
securities and carried to the credit of the unclaimed dividend account in his hands, or 
make such other order os it may think fit. 

97. At any time before the expiration of the said period, the Official Assignee may 
pay the sum due to any creditor to him or to the Attorney or agent n^Jiinated by him, 
but after the expiration thereof, he shall pay the same only under an order of the Court 
made on the application of the creditor upon notice to the Official Assignee. 

98. In the case of all dividends remaining unclaimed for 3 months from &e date of 
declaring the same, the Official Assignee shall cause notice thereof to be given by posting 
in his Office and upon the Court notice-board a list containing the serial numbers of the 
petitions, the names of insolvents, and of the creditors to whom dividends are payable, 
and the amounts of such dividends. 
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Small Inaclvencies, 

99. Where an application is intended to bo made or an order is passed for the 
summary administration of an insolvent's estate, the following rules shall apply : — 

lOOi Unless the Court otherwise orders, it shall not be necessary to publish any 
notice relating to the insolvency in the OazeUe of India or the Fort SU George Oazettef and 
in all cases where such publications is directed by the Act or those rules it shall be sufficient 
in lieu thereof to affix the notice to the notice-board of the Court. 

101. The petition shall state that the property of the insolvent is not likely to 
exceed Rs. 3,000, and shall pray that the estate may be administered summarily. 

102. The petition and all subsequent proceedings shall be endorsed “Summary 
Case and shall be entered in a separate list of cases. 

103. The Registrar shall send the insolvent’s petition to the Official Assignee, who 
shall after noting the contents thereof, return the same to the Registrar. 

104. The insolvent shall, within 10 days after filing his schedule attend the Official 
Assignee, and give him any information required by him as to the insolvent’s affairs. 

105. Notice to the creditors of the intention of the Official Assignee to declare a 
dividend and of the declaration of a dividend, may be given by affixing the same to the 
notice-board of the Court. 

106. The affidavit of service required by Rule 66 (1) shall be filed in Com t not more 
than two months after the date of filing of the schedule. In default, the Registrar shall 
post the petition for orders. 


ORDER XIII. 

Administration of Estate of a Deceased Debtor. 

107. A petition under Section 108 of the Act shall bo in Form No. 24 with such 
variations as the case may require, and shall be signed and verified by the petitioner 
The Registrar shall appoint a day for the hearing of tho petition, and shall sign the 
endorsement in tho said form. 

108. Notice of the petition shall be given to tho legal representative of the deceased, 
by serving him with a sealed and certified copy of the petition in manner prescriied for 
service of creditor’s petition not less than 5 days before tho day so appointed. Provided 
that in any ease where there are numerous representatives of the deceased, the Court 
may direet that service of a copy of the petition may be made on one or more of the 
representatives, and that notice of the petition may bo sent by post to the other repre- 
sentatives, or may give such other directions as the Court may deem fit. 

109. Where an administration order under Section 108 of tho Act is made, it shall 
be the duty the legal representative of the deceased debtor to lodge with the Official 
Assignee forthwith an account of the dealings with and administration of the deceased’s 
estate by such representative, and ho shall also furnish forthwith a list of tho creditor^ 
and a statement of the assets and liabilities and such other particulars of the affairs 
of the fleeeased as may be required by the Official Assignee. 

110. The costs and expenses incurred by the legal representative in preparing and 
lodging any account, list or statement under the last preceding rule shall be taxed and 
after taxation shall be allowed out of the estate, if any, upon production of the allocatur 
of the taxing officer. 
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m^l^as If it is made to appear to the Court that no legal representative esdsts, the 

Court may order that the account, list and statement mentioned in Buie 109 shall be 
made and lodged by such person as, in the opinion of the Court, may have taken upon 
him the administration of, or may otherwise have intermeddled with, the property of 
the deceased, or any part thereof. 

112. In proceedings for the administration of the estate of a deceased delKor, the 
provisions of the Act and of these rules shaU, so far as applicable, apply as if the 
proceedings were upon a creditor’s petition. 

113. If a surplus remains in the hands of the Official Assignee and there is no legal 
representative, or his title to give an effectual discharge is doubtful or in dispute, the 
Official Assignee shall pay the surplus to the Official Trustee. 


ORDER XIV. 

Official Assignee's Powers and Duties, 

114. The Official Assignee shall be entitled to disclaim any property held by the 
insolvent under a tenancy not exceeding one year, or for any term at a rack rent, without 
the leave of the Court. 

116. The Court may on the application of the Official Assignee direct that the 
debtor’s books of account and other documents given up by him may be sold, destroyed 
or otherwise disposed of. 

116. Application by the Official Assignee to the Court may be made personally and 
without notice or other formality, but the Court may, in any case, order that an applica- 
tion shall be renewed formaUy under Buie 15 ; and that such notice thereof be given to> 
any person likely to be affected thereby as the Court may direct. 

117. Except where otherwise provided by the Act or these rules, evidence to be 
given by the Official Assignee may be given by his report to the Court and need not be 
upon affidavit : and such report shall be prima facie evidence of the matter reported upon. 

118. The Official Assignee shall be at liberty to inspect the records of the Court,, 
and to take notes or copies of the proceedings, in any petition in insolvency. 

119. If the Official Assignee be appointed interim receiver under Section 16 of the- 
Act, he shall, with respect to any immovable and movable property and credits of^ 
and any business carried^ pn by, the insolvent, have all the powers of a receiver and 
manager appointed by the High Court. 

120. The office of the Official Assignee shall be open from 12 noon to 2 p.m. on att 
days except Sundays and holidays. 


ORDER XV. 

Practitioners of the Court, 

121. Every appointment of an attorney to make or do ai^ appearance, 
application, or act, shall be in writing, and shall bear the date of execution, and shall be- 
endorsed with the address for service of the attorney, and the said endorsement shall be 
signed by him. 

c 

122. No attorney shall be allowed to appear or act in any petition, proceeding,, 
appeal, or matter, until he has filed in Court an appointment in accordance with these 
rules. If the appointment is executed by an agent of the party, the attorney shall, if 
required, produce the power of attorney, authorizing the agent to appoint him, and, if 
required, shidl also file in Court a copy thereof with the appointment. 
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123. An appointment on behalf of a finn may be signed by any partner authorized MuJlUt 
thereto in the name of the firm. 

124. The appointment of an attorney shall, unless otherwise provided therein^ or 
unless the appointment ceases by reason of the death of the client, or the attorney, or is 
revoked under rule 126 continue in force, in the petition or matter in all proceedings in 
the High Court, whether in execution of, or on appeal from, or otherwise in connection 
with, any decree or order which ma^ be passed in the said petition or matter, or in any 
appeal or other proceedings in connection therewith. 

125. The appointment of an attorney may be revoked by an order to be obtained 
upon summons in chambers. Unless the consent of the client or attorney (as the case 
may be) is endorsed thereon, notice of the application shall be given to him. 

126. After the determination of his appointment, an attorney shall not unless he 
has given the party by whom he was previously employed an opportunity of engaging his 
services, appear or act in the same petition, appeal, or matter, or in any proceedings 
connected therewith, for any person whose interest is opposed to that of his former 
•client. 

127. A party, who has filed an appointment of an attorney, shall not be allowed to 
appear before the Court, except in the absence of his attorney, or to make any application 
•or do any act, in person, so long as the appointment is in force. 

128. An advocate may appear and plead upon any hearing in Court or in Chambers, 
provided that the taxing officer shall not, as between party and party, allow any fee in 
respect of his attendance at Chambers, unless the Judge certifies that the case is a 
proper one for the attendance of an advocate. 

129. An attorney may appear, plead and act upon aU proceedings ; provided that 
he shall not be allowed to appear or plead upon a hearing in Court. 

130. The attorney shall be responsible to the Registrar for all court-fees payable 
in the petition, appeal, or matter, in which he is appointed. If any fee is not paid within 
'Seven days from the same becoming due, the Registrar shall stop the issue of all papers, 
from his office to the attorney responsible therefor; provided that in case of urgency or 
for other sufficient cause, the Registrar may direct a particular paper to be issued to the 
-attorney. 

131. The retainer of a prisoner shall be accepted by the attorney personally, or by 

another attorney on his behalf. ^ 


ORDER XVL 

Co9t8^F€ea---Taxation of Coria, 

132. If the petition of a debtor is dismissed, the Court may direct the costs of the 
Official Assignee and of an opposing creditor or other party to ho paid by the debtor or 
to be retained or paid by the Official Assignee out of the assets if any in his hands, and 
that the said As^ be not delivered to the debtor until the said costs are paid or 
satisfied. If the petition of a creditor is dismissed, the Court may direct the costs of the 
Official Assignee and of the debtor or other party to be paid by the creditor ; or that the 
costs of 4he Official Assignee be retained by him out of the assets if any in his hands, and 
that the amount thereof and the costs of the debtor be paid by the creditor to the debtor. 

183. The Court shall have power to direct the costs of any petition, application or 
snatter to be paid by any party to the proceedings, whether he U or is not the successful 
|Murty therein, or to be paid out of any fund in or under the control of the Court, or in the 
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Madras hands of the Official Assignee or other officer of the Courts and generally to deal with the 
costs of aU proceedings in the Court as to it may seem just. 

134. The fees set out in Appendix ni hereto, shall be charged and received by the 
Begistrar, the Sheriff of Madras, and the Official Assignee, respectively, upon the several 
proceedings, documents, and matters in the said Appendix^speoified as ohazgeable. 

136. The costs and expenses of serving or publishing any notice shall be pdld by the 
Official Assignee out of the assets of the estate in respect of which such service or 
publication was made. 

136. One half of the several fees set out in the column headed ** Lower scale ** of 
Appendix IV to the High Court Fees Rules, 1902, shall be allowed to the attorneys of the 
Court for the business done by them. Provided as follows 

(1) The fee for copies and engrossments shall be at the rate of four annas per folio ; 

(2) the fee for the preparation of the affidavit of service of notice to creditors, 

including copy for filing, and all attendances on the party of the Officer or 
the Court, shall be four annas per folio ; 

(3) the Court may, under Rule 40 of the said rules, order that the full foes set out in 

the said column shall be allowed. 

137. Subject to the foregoing rules, and so far as the same are applicable, the High 
Court Fees Rules, 1902, except Rules 4, 6 and 63, and Appendix II, shall regulate the 
fees to be charged and received by the Officers and attorneys of the Court, and levy and 
taxation thereof. 


ORDER XVII. 

Accounts of the Official Assignee and of the Accountant of the Court, 

138. The Official Assignee shall maintain the books of account mentioned in part 
I of Appendix IV of which the first column contains the names of the several books, and 
the second column specifies the entries to be made therein respectively. 

139. The Official Assignee shall keep three accounts at the Bank of Madras, namely, 
the *' Collection Account,” the ** Office Charges Account,’ and the “ Dividend Account.” 

140. The Re^trar of the High Court shall maintain the books oi account 
mentioned in part ll Of Appendix IV, of which the first column contains the names of 
the several books, and the second column specifies the entries to be made therein 
resp^vely. 

141. The Official Assignee shall be entitled to retain in his hands for petty expenses 
a sum not exceeding Rs. 2,000, and subject thereto, all moneys received and paid by him 
shall be paid into or out of the Bank of Madras. 

142. The Official Assignee shall from time to time certify and pay to the Registrar 

of the High Court the amount standing to the credit of the Collection Account which 
may in his opinion be invested, and the Registrar of the High Court shall thereupon 
purchase Government securities for that amount, and the same shall b.) placed to the 
credit of the Collection Account of securities in the hands of the Registrar of the High 
Court. The interest from time to time accruing on the said investments shall be carried 
to the credit of the Office Charges Fund. ^ 

143. The Official Assignee may from time to time certify to the Registrar of the 
High Court the amount of securities standing to the credit of the Collection Account, 
or Estates Account^ of securities, which he desires shall be sold, and the Registrar of 
the High Court shall thereupon sell the same and pay the net sale proceeds to the 
Collection Account of the Official Assignee at the Bank of Madras. 
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144. The B^gistrar of the High Court shall mvest any moneys paid to him I 7 the MidfW 
Official Asaignee under Buie 96 in Government seouritieB and shall cany the said invest* 

ments to the credit of the Unclaimed Dividend Account of securities in his hands. 

145. The interest from time to time accruing on the said investments shall be 
carried to the credit of the Office Charges Fund. 

146! The Begutrar of the High Court shall from time to time debit the Office 
Charges Fund with, and pay to the credit of the Office Charges Account of the Official 
Assignee at the Bank of Ma^as, such sums as shall be necessary to meet the drawings by 
the Official Assignee on the said account, and shall invest such part of any balance of the 
said Fund as he may from time to time think fit in Government securities, and shall cany 
the said investments to the credit of General Profit Account of securities in lus hands. 

147. The interest from time to time accruing on the said investments shall be 
carried to the credit of the Office Charges Fund. 

148. The accounts of the Official Assignee shall be audited once in every year by the 
Examiner of the Local Fund Accounts or an auditor appointed by him, and the costa 
of the audit, as allowed by the Court, shall be paid by the Official Assignee and debited 
to Office Charges Account. 

149. The day-book of the Official Assignee shall also be subject to a concurrent 
monthly audit by the Examiner of the Local Fund Accounts. 

150. The Official Assignee shall, before the 1 st day of July in every year, 
forward to the Examiner of the Local Fund Accounts a statement certified by him 
containing a list of all estates ( 1 ) committed to his charge during the previous year ending 
the 31st day of December, (2) committed to his charge prior to the said period, on 
account of which he has, during the said period, received any moneys or securities, (3) 
wherein dividends have been declared or distributed during the said period, and an aceowU 
of dll salea with full details as to the expenses, costs and commission paid to auctionurs on 
each sale. 


151. Upon the receipt of the said statement and account, the said auditor shall 
proceed to audit the accounts of the Official Assignee, and shall, before the 1st day of 
September following, forward his report thereon to the Kegistrar of the High Court. 

Security Allowances and Expenses of the Official Assignse. 

152. The Official Assignee shall execute a bond for Rs. 10,000 with two sureties in 
favour of the Chief Justice of the High Court for the time being, as security for tite due 
performance of his duties. 

153. Where under Section 74 of the Act, the Court directs the Official Assignee to 
pay interest, the rate of interest shall not exceed 12 per cent, per annum. 

154. The Official Assignee shall be at liberty to draw every month from the mone 3 r 8 
standing to the credit of the Office Charges Fund for his personal remuneration, and for 
the costs, and charges, and remuneration of his establishment such sum as may from 
time to time b^sanctioned by the Court. 

155. The Court may, by special order, from time to time authorize the Official 
Assignee to draw from the moneys standing to the credit of the office charges fund any 
further maos which in the opinion of the Court are necessary to meet any special 
expenses in connection with the costs, charges and remuneration of his establishment. 

156. In addition to the said allowances, the Official Assignee shall be entitled to a 
commission of five per cent, upon the moneys from time to time to be distributed as 
dividends out of the estate of any insolvent in his hands. 
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Madjfat ^^7. The said commission shall be calculated upon the total amount to be so 
distributed, and shall be entered as a payment in the accounts of the insolvent’s estate 
maintained by the Official Assignee. 

158. The ^d amount chargeable with commission shall include any net balance 
remaining in the hands of the Official Assignee upon the dismissal of a petitio n, or the 
annulment of an order of adjudication, and any moneys repud to the insolvent. • 

169. Where an insolvent has no available assets, the Official Assignee shall not be 
required to incur any costs, charges or expenses in relation to his estate without the 
express direction of the Court. Provided that he shall be at liberty to apply any moneys, 
not exceeding Bs. 100 in any one matter, standing to the credit of the Office Charges 
Fund in defraying any necessary court-fees, costs, charges and expenses therein • 

160. Upon the application of the Official Assignee, the Court may from time to 
time empower him to apply any moneys standing to the credit of the said fund, to an 
amount specified in the order of the Court in payment of any costs, charges and expenses 
of or in connection with the realisation or administration of the estate of an insolvent, or 
of any suit, appeal, prosecution, or other proceedings authorized'by the Court. 

161. All sums advanced out of the said fund under this rule shall be repaid out of 
any assets of the insolvent in priority to all other claims or charges . 


ORDER XVnL 

Registrar, 

162. The Registrar shall have the following powers and duties 

(1) to transmit any notice, order, or other process, for service or execution 

by any Court or authority ; 

(2) to detemine the proper sum to be tendered to a witness ; 

(3) to have the custody of the records of the Court ; 

(4) to certify copies of the records of the Court ; 

(6) to sign ail writs, notices, decrees, orders, warrants and other judicial 
proodS^; 

l^vided that the Registrar shall, when so required by any party interested, refer 
any matter to the Court. 

163. The manager of the Insolvency Office, or other person from time to time 
appointed by the Registrar, shall be his deputy for the purposes of sub-rules (1), (2), (4) 
and (6) of the preceding rule. 
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BOMBAY RULES MADE UNl^ S. 112 OF THE PRESlDENCy-TOWNS 
mOLVEtKY ACT, m OF 1909. 


PrdiminaTy- 


Interpreta tlo n 
of terms. 


1. These Rules may be cited as The Bombay IhsolTenoy Rules 1910.” They 
• shall come into operation on the Ist day of January 1910» and 

oo^moemratf ^ as far as practicable, and unless otherwise expressly 

provided, apply to ail matters arising and to all proceedings 
taken in any matters under the Act, on or after that day. 

Interpretation ^ B,vi\eR unless the context or subject-matter 

of terms. otherwise requires : 

(1) * The Act ’ means the Presidency-towns Insolvency Act, 1909. 

(2) * The Court ’ includes an officer of the Court when exercising the powers of 

the Court pursuant to the Act^ of these Rules. 

(3) * Creditor ’ includes a corporation or firm of creditors in partnership. 

(4) * Debtor * includes a firm of debtors in partnership and includes any debtor 

proceeded against under the Act, whether adjudged Insolvent or not. 

(5) * Chief Clerk ’ means the principal ministerial officer of the Court. 

(6) * The Judge ’ means the Judge to whom insolvency business is for the time 

being assigned under Section 4 of the Act. 

trse of forms in Appendix I hereto, shall be used with 

Appendix I. such variations as circumstances may require. 


Rufct— P,.fcLA. 
BamlMqr. 


TTse Of forms in 
Appendix I. 


Court and ChamberB, 


Matters to be heard following matters and applications shall be heard 

in Court. and determined in open Court, namely : — 

(а) Applications for protection orders. 

(б) The public examination of insolvents. 

(c) Applications to approve a composition or scheme of arrangement. 

(d) Applications for orders of discharge. 

(e) Applications to set aside or avoid any settlement, transfer, security or pay- 

ment or to declare for or against the title of the Official Assignee to any 
property adversely claimed. ^ 

(/) Applications for the commital of any person to prison for contempt. 

(р) Appeals against the rejection of a proof or application to expunge or reduce a 

proof where the amount in dispute exceeds Rs. 2,000. 

Any other matter or application may be heard and determined in chambers. 

5. Any matter which an officer of the Court empowered 
Adjournment from under Section 6 of the Act has jurisdiction to determine shall 
leer to Judge.# adjourned to be heard before the Judge ; — 

(a) If all the parties require it. 

(() If any party or applicant on an ex parte application requires it, and the officer 
thinks that it involves a question of difficulty on the .ground of novelty or 
otherwise. 

(с) If the Judge shall either specially or by any particular direction applicable 

to the particular case, so direct. 


officer to Judge.# 
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Bombay 


6. Subject to the proyisious of this Act and these Buies any n&tter or application 
Adjournment ftom Judge (or as the case may be the officer 

Ghamben to Court empowered under section 6) thinks fit, be adjourned from 
and vice versa. Chambers to Court or from Court to Chambers ; and if all the 

contending parties reqmre any matter or application to be adjourned from Chambers 
into Court, it shall be so adjourned. 


Proce/edingH, 


7. (1) 

ProceedingB 

instituted. 


Every proceeding in Court under this Act shall be dated and shall be 
intituled ** In Insolvency *' with the name of the matter to 
which it relates. 


(2) All applications and orders shall be intituled ex parte the applicant. 

(3) A petition instituting proceedings in a matter shall on presentation to the 

Court, be assigned a ^stinctive number by the Chief Clerk, and all subse- 
quent proceedings in the same matter shall bear the same number. 

(4) Form No. 1 in Appendix I shall be used with such variations or additions as 

circumstances may require. 

8. All petitions, schedules, affidavits, applications and other proceedings 
presented to the Court shall be written type-written or printed,. 
procccdSgs.^^ printed and legibly on durable foolscap paper or other paper 

similar to it in size and quality bookwise and with an inner 
margin of about an inch and a quarter wide. The writing or printing shall be on both 
sides of the paper, and numbers shall be expressed in figures. 


9. All proceedings of the Court shall remain on record in the Court, so as to form a 
complete record of each matter, and they shall not be removed 
Records of the Court, for any purpose, except for the use of the Officers of the Court^ 
or by special direction of the Judge or Chief Clerk ; but they may 
at all reasonable times be inspected by the Official Assignee, the debtor and any creditor 
who has proved; or any person on behalf of the Official Assignee, debtor or any such 
creditor. 


10. All notices required by the Act or these Buies shall be in writing, unless these 

Notices to be in otherwise provide, or the Court shall in any particular 

writing. case otherwise order. 

11. All summonsedK^petitions, notices, orders, warrants, and other process issued 
Procfts to be sealed. by the Court shall be sealed. 


12. Where the Court orders a general meeting of creditors to be summoned it shall 

bo summoned as the Court directs, and in default of any direction 
by^heo5irt.**^™”°*^^ Court, the Chief Clerk shall transmit a sealed copy of 

the order to the Official Assignee, and the Official Assignee shall 
not less than seven days before such meeting send a copy of the order to each creditor 
at the address given in his proof, or when he shall not have proved, the address given 
in the list of creditors by the insolvent or such other address as may be ^own to him. 

13. All office copies of petitions, proceedings, affidavits, books, papers and writings 

or any part thereof required by the Official Assignee or by any 
Office copies. insolvent or by any creditor or by the solicitor of any sucl^ Official 

Assignee, insolvent or creditor shall be provided by the Chief 
Clerk and shall, except as to figures, be fairly written at length and be sealed and 
delivered out without any unnecessary delay and in the order in which they shall have 
been bespoken. 
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14* Where in the exercise of his functions under the Act the Official Assignee requires Bombay 
to inspect or use the file of proceedings in any matter, the Chief 
Use of file by Official Clerk shall (unless the file is at the time required for use in Court 
AmIssm* or by him) on request transmit the file of proceedings to the 

Official Assignee. 

15. /I) The Chief Clerk shall file a copy of each issue of the OoEdie o/ /ndta and 
the local Official OazeUe and whenever the Gazette contains 
Filing, gazetting, fto. any advertisement relating to any matter under the Act, the 
Chief Clerk shall file with the proceedings in the matter a memo- 
randum which shall be in the Form No. 109, in Appendix I, referring to and giving the 
date of such advertisement. 

(2) In the case of an advertisement in a local paper the Chief Clerk shall, in like 

manner, file a memorandum referring to and giving the date of such 
advertisement. 

(3) For this purpose one copy of each local paper in which any advertisement 

relating to any matter under the Act in such Court is inserted, shall be left 
with the Chief Clerk by the person inserting the advertisement. 

(4) The memorandum by the Chief Clerk shall be prima facie evidence that the 

advertisement to which it refers was duly inserted in the issue of the 
** Gazette ** or paper mentioned in it. 

Motion and Practice. 


16. Every application to the Court (unless otherwise provided by these Rules or 
Application to ba by Court shall in any particular case otherwise direct) shall be 
laotton. made by motion supported by affidavit. 


17. When any party other than the applicant is affected by the motion, no order 

shall be made unless upon the consent of such party duly shown 
and^^^ftsappllStlons Court, or upon proof that notice of the intended motion 

and a copy of the affidavit in support thereof have been duly 
served upon such party provided that the Court, if satisfied that the delay caused by 
proceeding in the ordinary way would or might entail serious mischief, may make any 
order ex parte upon such terms as to costs and otherwise, and subject to such undertaking, 
if any, as the Court may think just, and any party affected by such order may move to 
set it aside. ^ 

18. Unless the Court gives leave to the contrary, notice of motion shall be served 

on any party to be affected thereby not less than four days 
Length of notice. before the day named in the notice for hearing the motion. An 
application for leave to serve short notice of motion shall be 
made ex parte and the fact that short notice has been allowed shall be stated in the 
notice of motion. 


19. Wher^a respondent intends to use affidavits in opposition to a motion he shall 
Affidavits against copies of such affidavits to the applicant not less than 

motion. two days before the day appointed for the hearing. 


20. {f on the hearing of any motion or application the Court shall be of opinion that 
any person to whom notice has not been given, ought to have, 
•HljSper^^sr^ notice, the Court may either dismiss the 
motion or application or adjourn the hearing thereof, in order 
that such notice may be given upon such terms as the Court shall think fit. 
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Eyery affidavit to be used in supporting or opposing any opposed motion shall 
affidavits on be filed with the Chief Clerk not later than the day before the 
day appointed for the hearing. 

A party intending to move shall, not later than four o'clock on the day previous 
to the day appointed for the hearing, deliver to the Chief Gerk 
of motion to }||g QQtice of motion. There shall be indorsed on such 

copy the name of the applicant's attorney (if Baf). Every 
notice of motion shall be entered by the Chief Clerk in a list for heiaring on the day 
appointed in such notice. 

23. If within one week fron the making of an order of adjudication, order annulling 

adjudication, order an application to approve a composition or 
Preparation of orden. scheme, order annulling a composition or scheme or order on 
application for discharge, such order has not been completed, it 
shall be the duty of the Chief Gerk to prepare and complete such order ; provided that 
if in any case the Judge shall be of opinion that the provisions of this Rule ought not to 
apply, he may so order ; and provided also that where an order of discharge is granted 
subject to the condition that judgment shall be entered against the Insolvent, nothing 
in this Rule shall require the Chief Clerk to prepare and complete the order until the 
Insolvent has given consent, in the prescribed form, to judgment being entered 
against him. 

24. A person who has the carriage of an order shall obtain from the Chief Clerk an 

^ ^ ^ appointment to settle the order, and shall give reasonable notice 

to settle order. of the appointment to all persons, who may be affected by the 

order, or to their attorneys. 
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/ BcmlMy 21. 

iriUng 

motion. 

22 . 

Notice 

beffled. 


Security in Court. 

25. Except when these Rules otherwise provide where a person is required to give 
security, such security shall be in the form of a bond with one or 
more surety or sureties to the person proposed to be secured. 


Security by bond. 


26. The bond shall be taken in a penal sum, which shall not be less than the sum 
for which security is to be given and probable costs, unless the 
count of bond. opposite party consents to it being taken for a less sum. 


27. Where a person is required to give security he may, in lieu thereof, lodge in 
^ourt a sum equal to the sum in question in respect of which 
bonS^**^ security is to be given and the probable costs of the trial of the 

question together with a memorandum to be approved of by the 
Chief Clerk and to be signed by such person, his solicitor, or agent setting forth the 
conditions on which the money is deposited. 


28. In all cases where a person proposes to give a bond by way of security, he shall 

serve by post or otherwise, on the opposite party and on the 
NoUce of sureties. Chief Clerk, notice of the proposed sureties which shall be in the 
Form No. 11 in Appendix I. The Chief Cler^ shall forthwith 
give notice to both parties of the time and place at which he proposes that the bond shall 
be executed, and shall state in the notice that should the proposed obligee have any 
valid objection to make to the sureties or either of them, it must be made at that time. 

29. The sureties shall make an affidavit of their sufficiency (which shall be in the 

Form No. 12 in Appendix I) unless the opposite party shall 
suwtles?^^**^” dispense with such affidavit and such sureties shall attend the 

Court to be cross-examined if required. 
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Executloa of bond. 


30. The bond shall be executed and attested in the presence 
of the Chief Clerk or of the Official Assignee. 

31. Where a person makes a deposit of money in lieu of giving a bond, the Chief 

V 4 .t Clerk shall forthwith give notice to the person to whom the 

Notice of deposits. -x • .l ^ ^ j -x v • v j 

security is to be given of such deposit having been made. 

Affidavits. 

The Rules of the High Court of Bombay, 1909 relating to affidavits shall apply 
to affidavits used in insolvency matters, with such variations 
as the nature of the case may require. 


32. 

Affidavits. 


33. 


Discovery of Insdvevi's Property. 

Every application to the Court under Section 36 of the Act shall be in writing. 


Application 

discovery. 


for 


and shall state shortly the grounds Upon which the application 
is made. Where the application is made on behalf of the Official 
Assignee it need not be verified by affidavit. 

33A. A Summons under Section 36 of the Act shall be in the Form No. 93 
Form of Summons. ^ Appendix 1 hereto, with such variations as circumstances 
may require. 

Appropriation, of Pay or Salary or Incovne. 

Where the Official Assignee or a creditor intends to apply to the Court for an 
appropriation order under Section 60 of the Act, he shall give 
to the insolvent notice of his intention to do so. Such notice 
shall specify the time and place fixed for hearing the application 
and shall state that the insolvent is at liberty to show cause against such order being made. 
The notice shall bo in the Form No. 86 in Appendix I hereto, with such variations as 
circumstances may require. 


34. 


Notice to insolvent 
of application. 


36. 

Copy of 
department. 


order to 


Kovfew of order. 


To whom warrants 
addressed. 


BomlMtjr 


Where an order is made under Section 60 of the Act the Chief Clerk shall give 
to the Official Assignee a scaled copy of the order, who shall 
communicate the same to the chief of the department or other 
person under whom the pay or salary or income is enjoyed. 

Where an order has been made for the payment by an insolvent or by his 
employer for the time being, of a portion of his salary or income, 
the insolvent may, upon ceasing to receive a salary or income of 
the amount he received when the order was made, apply to the Court to rescind tlffi order 
or to reduce the amount ordered to be paid by him to the Official Assignee. 

WarrarUSt Arrests and Commitments. 

37. A warrant of seizure, or a search warrant, or any other warrant issued under the 
provisions of the Act shall, if granted to an officer of the Court, 
be addressed to the Sheriff or such other officer of the Court as 

the Court may in each case direct. 

38. Where an insolvent is arrested under a warrant issued under Section 36 of the 

Act he shall be given into the custody of the jailor or keepers 
ticmM^^lvent.^^^^' of the prison mentioned in the warrant, who shall pr^uce such 
insolvent before the Court as it may f^m time to time direct, 
and shall safely keep him until such time as the Court shall otherwise order ; and 
any books, papers, moneys and goods in the possession of the insolvent which may 
be seized shall forthwith be lodged with the Official Assignee. 
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Applications to 
commit. 


39. An application to the Court to commit any person for 
contempt of Court shall be supported by affidavit and shall be 
filed with the Chief Clerk. 


40. Subject to the provisions of the Act and of the Rules, upon an application to 
commit, the Court shall fix a time and place for the Court to hear 
of^ppUtttto?. the application, notice whereof shall be personally serv^ on the 

person sought to be committed, not less than three days before 
the day fixed for the hearing of the application. Provided that in any case in which the 
Court may think fit, the Court may allow substituted service of the notice by advertise- 
ment or otherwise, or shorten the length of notice to be given. 


Oomxnittal of oon- 
tumadous insolvent or 
witness. 


41. Where an order of committal is made against an insolvent for disobeying any 

order of the Court, or of the Official Assignee to do some 
of wnESttalorSer.***^* particular act or thing, the Court may direct that the order of 

committal shall not be issued, provid^ that the insolvent com- 
plies with the previous order within a specified time. 

42. (1) If an insolvent or witness examined before the officer empowered under 
Section 6 of the Act refuses to* answer to the satisfaction of such 
officer any question which he may allow to be put, such officer 
shall report such refusal in a summary way to the Judge, and 

upon such report being made the insolvent or witness in default shall be in the same 
position and be dealt with in the same manner as if he had made default in answering 
before the Judge. 

(2) The report of such officer shall be in writing, but without affidavit, and shall 
set forth the question put and the answer (if any) given by the insolvent or witness. 

(3) Such officer shall before the conclusion of the examination at which the 
default in answering is made, name the time and the place when the default will be 
reported to the Judge ; and upon receiving the report, the Judge may take such action 
thereon as he shall think fit. If the Judge is sitting at the time when the default in 
answering is made, such default may be reported immediately. 

(4) The report of such officer as aforesaid may be in the Form No. 15 in Appendix 
thereto. 

Service aivd Execution of Proceas, 

Every attorney suing out or serving any petition, notice, summons, order, or 
other (^ocument, shall indorse thereon his name or firm and place 
Attorney for se^ice. business in Bombay, which shall be called his address for 

service. All notices, orders, documents, and other written 
communications which do not require personal service shall be deemed to be sufficiently 
served on such Attorney if left for him at his address for service. 


44. Service of notices, orders, or other proceedings, shall be efinted before the 
hour of six in the afternoon, except on Saturdays when it shall 
Hours for service. be effected before the hour of two in the afternoon. Service 
effected after six in the afternoon of any week di^, except 
Saturday, shall for the purpose of computing any period of time subsequent to such 
service be deemed to have been effected on the following day. Service effected after 
two in the afternoon on Saturday shall, for the like purpose, be deemed to have been 
effected on the following Monday. 
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45. It shall be the duty of such Officer as the Court may direct, to serve such orders, Bomllljr 
summonses, petitions, and notices as the Court may require him 
Duties of Officers, etc. to serve, to execute Warrants and other process, to attend any 
sittings of the Court (but not sittings in Chambers), and to do and 
perform all such things as may be required of him by the Court. 

But this Rule shall not be construed to require any order, summons, petition, or 
notice td be served by an Officer of the Court which is not specially by the Act or these 
Rules required to be so served, unless the Court shall in any particular proceeding by 
order specially so direct. 

46. Where notice of an order or other proceedings in Court 
may be served by Post it shall be sent by registered letter. 

47. Every order of the Court may be enforced as if it were 
a decree of the Court to the same effect. 

Rides rdating to the Business of the Court, 

i 

48. The Court shall sit for the despatch of bufliness upon the first and third Tuesday 

in every month or upon such other days as may be necessary and 
Sittings of the Ck)urt. niay from time to time be fixed by the Chief Justice. When 
the first or third Tuesday in any month is a Court holiday the 
Court will sit upon the next working day of the same week. 

49. The Office of the Chief Clerk in Insolvency (except in vacation and on 

Saturdays and holidays) shall be kept open daily from 10>45 ▲.M. 

Office hours. till 5-30 f.m. but no work, unless of an urgent nature, will be 

admitted after 4-15 f.m. On Saturdays the Office shall bo kept 
open from 10-45 A.M. to 1-45 f.m. but no work will bo admitted after 1-15 F.M. 

In vacation the office shall be kept open daily from 11-15 a.m. to 3-45 f.m. except 
on Saturdays and holidays, but no work, imlcss of an urgent character, will be received 
after 1-15 f.m. 


Service by Post. 

Enforcement of 
orders. 


Costs — Fees — Taxation of Costs, 

50. (1) Ail bills of costs shall be taxed by the Taxing Officer of the High Court 
on its Original Side, and the Bombay High Court Rules relating 
coete***'*^*^ taxation of costs shall apply to the taxation of such bills 

as far as circumstances will permit : Provided that the^Offlcial 
Assignee may in his discretion tax any Ifill of costs not exceeding Rs, 300. 

(2) Where an estate is ordered to be administered in a summary manner under 
Section 106 of the Act, a lower scale of Attorneys* costs shall bo allowed in all proceedings 
under the Act in which costs are payable out of the estate, namely, three-fifths of the 
charges ordinarily allowed, disbursements being added. 


51. The fees and percentages set out in Appendix II hereto, shall be charged and 
^ received by the Chief Clerk, Sheriff and Official Assignee 

ees an percen ges. respectively upon the several proceedings, documents and 
matters in the said Appendix specified as chargeable. 

f 


52. The assets in every matter remaining after payment of the actual expenses 
Priority of coats l^c^rred in realizing any of the assets of the insolvent shall, 

and charges payable subject to any order of the Court, be liable to the following 

out of the estate. payments which shal be made in the following order of priority 
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Bombay First , — ^The actual expenses incurred by the Official Assignee in protecting the 

property and assets of the insolvent or any part thereof, and any expenses incurred by 
him or by his authority in carrying on the business of the insolvent. 

Next . — ^Any fees payable to or costs, charges or expenses incurred cr authorized 
by the Official Assignee. 

Next . — ^The balances of any deposits lodged with the Official Assignee under these 
Rules. * 

Next . — The remuneration of the special manager (if any). 

JVejsi.— The remuneration of the Official Assignee. 

Neaa . — ^Any allowances made to the insolvent pursuant to an order of the Court. 

Next . — ^Any costs directed by the Court to be paid out of the estate. 

Next . — ^Any sums deposited under Rules 55 and 72. 

Insolvency Petition, 

53. Every petition shall be fairly written or printed or partly written and partly 

printed and no alteration, interlineations or erasures shall be 

Form of Fetition. made without the leave of the Chief Clerk, except so far as may 
be necessary to adapt a printed form to the circumstances of the 
particular case. A debtor’s petition shall be in Form No. 2 and a creditor’s petition shall 
be in Form No. 3 in Appendix I, hereto, with such variations as circumstances may 
require. A debtor’s petition shall also state whether any previous petition has been 
presented to the Court either by or against him, with particulars of any such petition 
and the manner in which it was disposed of. 

54. Every insolvency petition shall be attested. If it be attested in British India, 

the witness must be an Attorney, Vakil, Pleader, or Justice 

Attestation. of the Peace or the Official Assignee or the Chief Clerk or the 

Head Clerk of the Official Assignee or Chief Clerk. If it be attest- 
ed out of British India, the witness must be a Judge or Magistrate or a British Consul 
or Vice-Consul* or a Notary Public. 

55. (1) Upon the presentation of a petition either by the debtor or by a creditor, 

the petitioner shall deposit with the Chief Clerk the sum of 
Deposit by petitioner. Ks. 20 and such further sum as the Chief Clerk may, from 
time to time, require to cover the fees and expenses to be 
incurred by the Chief ^plerk. 

(^) The Chief Cle^ shall account for the money so desposited to the creditor, 
or, as the case may be, to the debtor’s estate, and any sum so paid by a petitioning 
creditor shall be repaid to such creditor, so far as circumstances will permit, out of the 
proceeds of the estate in the priority prescribed by these Rules. 

CredUor^s Petition. 

56. A petitioning creditor who is a resident abroad, or whose estate is vested in a 

trustee under any law relating to insolvency, or against whom 

Security for costs. a petition is pending under the Act, or who hrs made default 

of payment of any costs ordered by any Court to be paid by 
him to the debtor, may be ordered to give security for costs to the debtor. 

Yeriflcatlon. 57. Every creditor’s petition shall be verified bj^affidavit. 


58. Where the petitioning creditor cannot himself verify all the statements 


Who to verify. 


contained in the petition, he shall file in support of the petition 
the affidavit of some person who can depose to them/ 
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50. Where a petition is presented by two or more creditors jointly, it shall not be ' Bomlny 
necessary that each creditor shall depose to the truth of all the 
Joint petittoners. statements, which are within his own knowledge, but it shall be 
sufficient that each statement in the petition is deposed to by 
someone within whose knowledge it is. 

» Hearing of Petition, 

^ service of a creditor's petition shall be ordered by 
Kquired. ^ ** the Court, the following provisions shall apply: — 

I 

(а) The petition shall not be heard until the expiration of eight days from the 

service thereof, unless the Court otherwise directs. 

(б) The Chief Clerk shall appoint the time and place at which the petition shall 

be heard and notice thereof shall be written on the petition and scaled copies; 
and where the petition has not been served, the Chief Clerk may, from time 
to time, alter the first day so appointed and appoint another day and hour. 

(c) Where there are more respondents than one to a petition the provisions as to 

service shall be observed with respect to each respondent, but where all the 
respondents have not been served, the petition may be heard separately or 
collectively as to the respondents or such of the respondents as has or have 
been serv^, and separately or collectively as to the respondents not then 
served, according as service upon them is effected. 

(d) Where a debtor intends to shew cause against a petition he shall file his affidavits 

with the Chief Clerk and send copies thereof to the petitioner three days 
before the day on which the petition is to be heard. 


61. Where the Court directs that a creditor's petition shall be served upon a debtor, 

such service shall be effected by an Officer of the Court or by 
Service of petition. the Creditor or his Attorney, or by some person in their employ, 
by delivering to the debtor a sealed copy of the filed petition; 
provided that if personal service cannot bo effected, the Court may extend the time for 
hearing the petition, or if the Court is satisfied by affidavit or other evidence that the 
debtor is keeping out of the way to avoid such service, or service of any other legal process, 
or that for any other cause prompt personal service cannot be effected, it may order sub- 
stituted service to be made by delivery of the petition to some adult inmate at his usual 
or last known residence or place of business, or by registered letter or in bu||i other 
manner as the Court may direct, and that such petition shall then be deemed to have 
been duly served on the debtor. 

62. Where the Court orders service of the petition on the debtor such service shall 

Prftftf fBATvi be proved by affidavit, with a sealed copy of the petition attached, 

^ which shall be filed in Court forthwith after the service. 


63. Wh|re the Court orders service of a petition on a debtor petitioned against who 
Service out of within the limits of the Original Civil Jurisdiction of the 

jurisdiction. Court, the Court may order service to be made within such time 

and in such manner and form as it shall think fit. 

f 

64. . If a debtor upon whom the Court has ordered service of an Insolvency petition 


Death of debtor 
before service of petition. 


dies before service thereof, the Court may order service to be 
effected on the legal representatives of the debtor, or on such 
other persons as the Court may think fit. 
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Bombay 66. if any creditor negleota to appear on his petition, no subsequent petition 

against the same debtor or debtors, or any of them, either alone 
/ Non-Appearance of other person shall be presented by the same 

‘creditor. creditor in respect of the same act of insolvency without the 

leave of the Court. 

66. The personal attendance of the petitioning creditor and of the witnesses 
Fenonal attendance to prove the debt and act of insolvency or other material 

dkDfi^^^th “ statements, upon the hearing of the petition may, if the Court 
shall think fit, be dispensed with. 

67. Where proceedings on a petition have been stayed for the trial of the question 
Proceedings after the validity of the petitioning creditor’s debt and such ques- 

t'*al of disputed tion has been decided in favour of the validity of the debt, the 
petitioning creditor may apply to the Chief Clerk to fix a day on 
which further proceedings on the petition may be heard, and the Chief Clerk, on produc- 
tion of a certified copy of the judgment of the Court in which the question was tried, 
shall give notice to the petitioner by post of the time and place fixed for the hearing 
of the petition, and a like notice to the debtor at the address given in his notice to 
dispute. 


68. Where proceedings on a petition have been stayed for the trial of the question 
of the validity of the petitioning creditor’s debt, and such question 
dls^iss.^ 1 c a 1 1 0 n to decided against the validity of the debt, the debtor 

may apply to the Chief Clerk to fix a day on which he may apply 
to the Court for the dismissal of the petition with costs and the Chief Clerk, on the pro- 
duction of a certified copy of the judgment of the Court in which the question was tried, 
shall give, notice to both the petitioner and the debtor by post of the time and place 
fixed for the hearing of the application. 

69. .An application for extension of time for the adjourn- 
ed hearing of a petition shall be in writing, but need not be 
ilon^ time?” supported by affidavit unless in any case the Court shall otherwise 

require. 

70. On an application for extension of time for the adjourned hearing of a petition, 
no order shall be made for an extension beyond fourteen days 
of time? wtenslon adjourned hearing of the petition, 

unless the Court is satisfied that such extension of time will 
not be prejudicial to the general body of creditors. Any costs occasioned by such appli- 
cation shall not be allowed out of the estate unless so ordered by the Court, 


Interim Receiver, 


Form and 
of order. 


contents 


71. Where an order is made appointing the Official Assignee to be Interim Receiver 
of the property of the debtor, such order shall bear the number 
of the petition in respect of which it is made afild shall state 
the locality of the property of which the Official Assignee is 

ordered to take possession. 

72. Before any order is issued, the person who has made the application fherefor 

^ shall deposit with the Official Assignee the sum of Bs. 100 

* towards the commission of the Official Assignee and for the 

expenses which may be incurred by him. 
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73. If the Biim of Be. 100 shall prove to be insufficient, the person on whose appii- BomlMy 
oation the order has been made shall, from time to time, deposit 
deposit If Official Assignee such additional sum as the Ck>iirtc 

may, on the application of the Official Assignee from Aime to 
time, direct ; and such sum shall be deposited within 24 hours after the making of such 
order. If such additional sum shall not be so deposited the order appointing the IrUerim 
Beceiyer may be discharged by the Court. 


74. If an order appointing an Interim Receiver is followed by an order of adjudi- 
cation, the despoils made by the creditor on whose application 
deposit. * ^ ™ ^ /nfenw Receiver was appointed shall be repaid to him 

(except and so far as such deposits may be required by reason 
of insufficiency of assets for the payment of the commission payable to and the expenses 
incurred by the Interim Receiver) out of the proceeds of the estate in order of priority 
prescribed by these Rules. 


75. Where after an order has been made appointing an interim receiver, the peti- 
tion is dismissed, the Court shall upon application to be made 
dismSseS!* ^ within 21 days from the date of the dismissal thereof, adjudicate 

with respect to any damages or claim thereto arising out of the 
appointment and shall make such order as the Court thinks fit, and such decision or 
order shall be final and conclusive between the parties, unless the order be appealed 
from. 


Powors 

receiver. 


of interim 


76. The Court, if it appoints the Official Assignee interim receiver of an estate, 
shall confer upon him all such powers as to bringing and defend- 
ing suits and for the realization, management, protection, pre- 
servation and improvement of the property, the collection of 
the rents and profits thereof, the application and disposal of such rents and profits and 
the execution of documents as the debtor himself has or such of those powers as the 
Court may think fit. 


Proceedings when the debtor is in prison, 

77. When the debtor is in prison, these Rules shall be * 
subject to the following modifications. 

78. The debtor's petition and schedule (if any) shall be 
forwarded by the jailor or keeper of the prison to the^hief 
Clerk, together with a certificate of the cause and period of de- 
tention of the debtor. 

79. Where a creditor applies for an order of adjudication against a debtor in prison, 

if the Court shall order service of the petition on the debtor, 
petiUon^ creditor's transmit a copy of the petition to the jailor 

for service on the debtor. 

• 

80. On the application of the Official Assignee or the debtor or a creditor or for the 

purpose of any proceedings in Court, the Chief Clerk may issue 
Production of debtor, an order to the jailor to produce the debtor before the Official 
Assignee or the Court. If the proceedings are adjourned, the 
Chief Clerk aha-ll endorse on the order a direction to the jailor to produce the debtor on 
the adjourned day. The application of the debtor shall be sent by the jailor to the 
Chief Clerk. 


Proceeding when 
debtor In pruon. 


Petition to be 
forwarded by Jailor. 
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Bombay 

Notices, etc., how 
served. 


81. Service of all notices, petitions, and processes upon 
the debtor shall be made by delivering the same to the Jailor 
whose receipt therefor shall be sufficient proof of service on the 
debtor. 


Semce of Procudings. 

82. Where a debtor against whom an order of adjudication has been made is not 
in British India, the Court may order service on the debtor 
abroad.**^ debtor order of adjudication, order to attend the public examina- 

tion or any adjournment thereof or of any other order made 
against, or summons issued for the attendance of, the debtor, to be made within such time 
and in such manner and form as it shall think fit. 


Proceedings m fling of debtor's petition. 

83. Every debtor who shall file his petition shall lodge forthwith in the office of the 

Insolvent to lodge Official Assignee all books, papers, writings, accounts and vou- 

all books, etc., with chers relating to his estate with a list thereof signed by himself 
Official Aiwee. ^ statement of his movable and immovable estate ; 

if the debtor shall be in jail such list and statement as aforesaid shall be forwarded by 
the jailor. 

84. On the debtor complying with the provisions of rule 83, the Official Assignee 
shall issue a certificate certifying the same, and no order of ad- 
judication shall be made on the petition unless such certificate 
be produced. 

84A. The Chief Clerk shall send notice of every order of adjudication made on a 
crediWs petition to such two English daily papers and two 
be^vertM. ^ Vernacular daily papers as the Court may, from time to time 
direct or in default of such direction, as he may select. 


Certificate of 
Official Assignee. 


85. (1) An order of adjudication shall be in the Form 
* conSSts.^* Appendix I hereto, with such variations as circum- 

stances may require. 

(2) Where any a4|udication order is made on a creditor’s petition, there shall 
be stated in the adjudication order the nature and date, or dates of the act, or acts of 
insolvency upon which the order has been made. Every order shall contain at the foot 
thereof a notice requiring the debtor to attend on the Official Assignee forthwith on the 
service thereof at the place mentioned therein. 


A copy of every adjudication order, and order for the appointment of the 
Official Assignee as Interim Receiver of the debtor’s property, 
sealed with the seal of the Court, shall forthwith be sent by the 
Chief Clerk to the Official Assignee. « 


Transmission of oopy 
to Official Assignee. 


Service of adjudica- 
tion order. 


87. The Chief Clerk shall cause a copy of the order of 
adjudication sealed with the seal of the Court, to be served on 
the debtor. < 


88. There may be included in an adjudication order an 
Stay of Proceedings. order staying any suit or proceeding against the debtor or staying 
proceedings generally. 
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AnwAvmi of Adjudication. Bmilbay 

60. An application to the Court to annul an order of adjudication shall not be 
heard except upon proof that notice of the intended application, 
adj^S^Uon^ ot ^ affidavits in support thereof have been duly 

proceedings thereunder. served upon the Official Assignee. Unless the Court gives 
leave to the contrary, notice of any such application shall be 
served dh the Official Assignee not less than seven days before the day named in the 
notice for hearing the application. Pending the hearing of the application, the Court 
may make an interim order staying such of the proceedings as it thinks fit. 

89A. (1) The Chief Clerk shall send notice of an order annulling an adjudication 
to such local paper (if any) as the Court may in each case direct. 

(2) An order annulling an adjudication may be in the Form No. 28, in Appendix 
I hereto, with such variations as circumstances may require. 

(3) When an adjudication is annulled, the Chief Clerk shall forthwith give notice 
thereof to the Official Assignee. 

Protection Order, 


90. Every debtor, intending to apply for a protection order, shall give four days' 

previous notice to the Official Assignee and also to each execution 
creditor unless the Court shall think fit to dispense with notice 
to any of such creditors. Every application for protection shall 
be made by petition setting forth the grounds on which the application is made. 

Schedule. 

91. Every insolvent shall be furnished by the Chief Clerk with forms and instruc- 

tions for the preparation of his Schedule. The Schedule (which 
How made out. shall be made out in duplicate and one copy of which shall 
be verified) shall be in the Form No. 23 in Appendix I hereto 
with such variations or additions as circumstances may require. The insolvent shall 
file with the Chief Clerk the verified Schedule, and the duplicate Schedule with the 
Official Assignee. 


92. Where an insolvent requires an extension of the time for the filing of his 
Schedule, he shall apply to the Official Assignee, who may, 
Extension of tlmo. if he thinks fit, give a written certificate extending such time 
in form No. Ill in Appendix I hereto which certificate jhall be 
filed with the Chief Clerk and shall render an application to the Court unnecessary. 


93. An insolvent shall not be at liberty to amend his Schedule unless he shall 
produce to the Chief Clerk a certificate signed by the Official 
^ ® Assignee containing the proposed amendment in the Form No. 

110, in Appendix 1 hereto. 


91. The Official Assignee in causing a Schedule to be prepared under the provisions 
• of sub-section (4) of Section 24 of the Act, shall follow as far as 

r^S^Aisi^Be!”^ circumstances will permit Form No. 23 in Appendix I hereto* 


Public examination of Inedvent, 

96. Where an order of adjudication has been made against an insolvent, it shall 
be the duty of the Official Assignee to make an application to 
the Court to appoint a day and hour for holding the public 
examination of the insolvent, and upon such application being 
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Bombuy lOftdey the Court shall by an order appoint the day and hour for such public examination 
and shall order the insolvent to attend the Court upon such day and at such hour. 

06. Where any order is made appointing the time and place for holding the public 
examination of an insolvent, seven days before the day so ap« 
^inted the Chief Clerk shall serve a copy of such order on the 
insolvent, and the Official Assignee shall give to thg creditors 
notice of such order and of the time and place appointed thereby. The Official Assignee 
shall also send a notice of such order to such local paper, if any, as the Court may direct. 

97. Where the Court is of opinion that an insolvent is failing to disclose his afEairs 
or where an insolvent has failed to attend the public examina- 
Adjoummcnt tint die. tion or any adjournment thereof, or where an insolvent has not 
complied with any order of the Court in relation to his accounts, 
conduct, dealings, and property and no good cause is shown by him for such failure, the 
Court may adjourn the public examination sine die and may make such further or other 
order as the Court shall think fit. 


98. Where an examination has been adjourned sine die, and the insolvent desires 
to have a day appointed for proceeding with his public exami* 
adSSnmenSinedt^I^^ nation, the expenses of giving notice to creditors of the day 
to be appointed for proceeding with such examination, shall 
unless the Official Assignee consents to the costs being paid out of the estate, be at the 
cost of the insolvent, who shall, before any day is appointed for proceeding with the 
public examination, deposit with the Official Assignee such sum as the Official Assignee 
shall think sufficient to defray the expenses aforesaid. The balance of the deposit after 
defraying the expenses aforesaid shall be returned to the insolvent. 


In any case in which a public examination has been adjourned nine die and the 
proceed- afterwards makes an order for proceeding with such 


Notice of . 

Ing after adjournment 
tint die. 


examination, notice to creditors of the time and place appointed 
for proceeding with such examination shall be sent by the 
Official Assignee and notice shall also be inserted in the local paper, if any, in which the 
notice of the first holding of the public examination was directed to be inserted, seven 
days before the day appointed. 


100. (1) An application for an order dispensing with the public examination 
Public examination insolvent or directing that the insolvent be examined in 

of a g.'erson who is a s^e manner or at some place other than usual, on the ground 
lunatic, etc. insolvent is a lunatic or suffers from mental or physical 

affliction, or disability rendering him unfit to attend a public examination, or is a woman 
who, according to the manners and customs of the country, ought not to be compelled 
to appear in public, may be made by the Official Assignee or by any person who has 
been appointed by any Court having jurisdiction so to do to manage the affairs of or 
represent the insolvent or by any relative or friend of the insolvent who may appear to 
the Court to be a proper person to make the application. 

a 

(2) Where the application is made by the Official Assignee, it may be made ex 
parte and the evidence in support of the application may be given by a report of the 
Official Assignee to the Court, the contents of which report shall be received^as prima 
facie evidence of the matters stated therein. 

(3) Where the application is made by some person other than the Official Assignee, 
it shall be made by motion of which notice shall be given to the Official Assignee and shall, 
except in the case of a lunatic so found by inquisition, be supported by affidavit. 
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(4) Where the application is made by a person other than the Official Assignee, he Bombiy 

shall, before any order is made on the application, deposit with the Official Assignee 

such sum as the Official Assignee shall certify to be necessary for the expenses of the 
examination. 

(5) The order to be made on the application shall be in the Form No. 18 or the 
Form No> 19 in Appendix I hereto, as the case may be, with such variations as dr* 
oumstances may require. 


Compoaitim or Scheme, 

101. Where an insolvent intends to submit a proposal for a composition or a 

scheme, the Forma of Proposal, Notice, and Report, Nos, 50$ 
52, 63, 64, and 66, in Appendix I hereto, with such varia- 
tions as circumstances may require, shall be used by the Official 
Assignee for the purpose of the meeting of creditors for consideration of the proposal. 

102. Where the creditors have accepted a composition or scheme subject to the 

A lication b of Section 29, Sub-section (2), the Official Assignee 

insolent ^or ^Official or the insolvent may forthwith apply to the Court to fix a day 

A^gg^ for approval for the hearing of an application for the approval of such com- 

position or scheme. The Official Assignee shall not, by making 
such application, be deemed necessarily to approve of the composition or scheme. 

102A. Any person other than the Official Assignee who applies to the Court to 
approve of a composition or scheme shall, not less than seven 
AfS ffS ^ Official the day appointed for hearing the application, send 

notice of the application to the Official Assignee. 

103. Whenever an application is made to the Court to approve of a composition 

or scheme, the Official Assignee shall, not less than three days 
Notice to creditors. before the day appointed for hearing the application, send notice 
of the application to every creditor who has proved. 

104. In every case of an application to the Court to approve of a composition 

or scheme, the Report of the Official Assignee shall be filed 

rej^rt^to be llied!***^^° * ^®*‘^ ^®®® ^^®® before the day 

fixed for the hearing of the application. 

106. On the hearing of any application to the Court to approve of a composition 
or scheme, the Court may, in addition to considering theKeport 
of the Official Assignee, hear the Official Assignee thereon. 

106. No costs incurred by an insolvent of or incidental to an application to approve 
Costs of application ^ composition or scheme, shall be allowed out of the estate 

by debtor. if the Court refuses to approve the composition or scheme. 

107. The Court before approving of a composition or scheme shall, in addition 

^ to investigating the other matters as required by the Act, require 
Evidence and order. proof that the provisions of Section 28, Sub-sections (1) and 
(2) of the Act have been complied with. An order approving 
of a oom]^tion or scheme shall be in the Form No. 41, in Appendix I hereto, with such 
variation as circumstances may require. 

108. Where a composition or scheme has been duly accepted by the creditors, such 
Provision in composition or scheme shall not be approved by the Court unless 

rompc^tlon or scheme the Court is satisfied on the report of the Official Assignee that 
provision is made for payment of all proper costs, charges and 
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Bombay expenue of and inddeatal to the prooeedinge and all fees, oommteion and peroeatagea 
to the Official Aadgnee and the Chief Clerk under the scale of fees, commission and per- 
centages in force for the time being. 

109. At the time a composition or scheme is approved of, the Court may correct 
or supply any accidental or formal slip, error or omission therein, 
but no alteration in the substance of the composition or scheme 
shall be made. 


109A. When a composition or scheme is approved of, the Official Assignee shall, 
on payment of all proper costs, charges and expenses of and 
lotomeap^vMf * ^ incidental to the proceeding and all fees, commission and per- 
centages payable to the Official Assignee and the Chief Clerk, 
forthwith put the insolvent (or as the case may be the trustee under the composition or 
scheme or the other person or persons to whom under the composition or scheme the 
property of the insolvent is to be assigned) into possession of the insolvent’s property. 
The Court shall also annul the order of adjudication. 


110. In every case of a composition or scheme in which a trustee is not appointed 
Gases in which the appointed, declines to act or becomes incapable of acting 

Official Assignee is to or is removed, the Official Assignee shall, unless and until 

be trustee. another trustee is appointed by the creditors, be the trustee 

for the purpose of administering the debtor’s property and carr 3 dng out the terms of 
the composition or scheme, as the case may be. 


111. Where under a composition or scheme a trustee is appointed, he shall after 


Security by trustee 
under composition or 
scheme. 


the composition or scheme has been approved by the Court, 
if the Court think it necessary, give security to the satisfaction 
of the Court. If the trustee fail to give such security within the 


time required, he may be removed by the Court. 


112. Where a composition or scheme has been approved and default is made in any 
payment thereunder either by the insolvent or the trustee (if 
of ^mj^tion. any), no action to enforce such payments shall lie, but the remedy 

of any person aggrieved shall be by application to the Court. 


113. Where a composition or scheme is annulled, the trustee under the compo- 

dfeion or scheme, shall account to the Official Assignee for any 
oom^tloii”or wAern? ^oney or property of the insolvent which has come to his hands, 
and pay over to the Official Assignee any money or property 
which has not been duly administered. 

114. Where under any composition or scheme provision is made for the payment 

Disputed claims moneys to creditors entitled thereto and any claim, in 

under^ oompositioii , or respect of wffich a proof has been lodged, is disputed, the Court 

may, if it shall think fit, direct that the amount wffich would 
be payable on such claim if established shall be secured in such mam! jr as the Court 
may direct, until the determination of the claim so disputed ; and on the determination 
thereof, the sum so secured shall be paid as the Court may direct. 

116. Every person claimii^; to be a creditor under any composition or scheme 
who has not proved the debt before the approval of such oompo- 
or^ .Seme. scheme, shall lodge hie proof with the tmstee these- 

under, if any, or if there is no such trustee, with the Official 
Assignee who shall admit or reject the same. And no creditor shall be entitled to 
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enforce pajrment of any part of the sums payable under a composition or scheme unless BcnailNiy 
and until he has proved his debt. 

Proof of Debts, 

116. A creditor’s proof shall be in the Form No. 45 in 
Form of Proof. Appendix I hereto, with such variations as circumstances may 

require. 

117. In any case in which it shall appear from the insolvent’s schedule that there 

are numerous claims for wages by workmen and others employed 
Workmen’s wages. by the insolvent, it shall be sufficient if one proof for all such 
claims is made either by the insolvent or his foreman or some 
other person on behalf of all such creditors. Such proof shall be in the Form No. 46 in 
Appendix I hereto, and shall have annexed thereto a schedule setting forth the names 
of the workmen and others and the amounts severally due to them. Any proof made in 
compliance with this Rule shall have the same effect as if separate proofs had been 
made by each of the said workmen and others but shall be stamped with one stamp 
as an ordinary proof. 

118. The Official Assignee shall, within two days after receiving notice from a 

creditor of his intention to appeal against a decision rejecting 
** ® ' ® a proof, file such proof with the Chief Clerk, with a memorandum 
thereon of his disallowance thereof. After the appeal has been 
heard by the Court the proof, unless wholly disallowed, shall be given back to the Official 
Assignee. 


119. Subject to the power of the Court to extend the time, the Official Assignee 
shall, within seventy days after receiving a proof in writing, 
admlsBion either admit or reject it wholly or in part, or require further 
by Offidal Assignee. evidence m support thereof, and give notice of his decision 
rejecting a proof wholly or in part to the creditor affected thereby: 
Provided that where the assets in any estate are not sufficient to declare and distribute a Divi- 
dend the Official Assignee need not examine such proof until sufficient assets are realised : 
Provided also that where the Official Assignee has given notice of his intention to declare 
a dividend, he shall, within seven days after the date mentioned in such notice as the 
latest day up to which proofs must be lodged, examine and in writing admit or reject 
every proof which has not been already admitted or rejected. 

120. Where a creditor’s proof has been admitted^ the 
notice of dividend shall be sufficient notification to such creditor 
of such admission. 

121. The Official Assignee shall, in no case, be personally 
liable for costs in relation to an appeal from his decision rejecting 
any proof wholly or in part. 


Notice of admission 
of proof. 


Costs of appeal 
from dedsions as to 
proofs. 


Notice of 
dividend, g 


Intended 


^ Dividends, 

122. Not more than two months before declaring a dividend, the Official Assignee 
shall cause notice of his intention to do so to be published twice 
in the local Official Gazette in the English and one vernacular 
language and in one English and one vernacular daily paper, 
and at the same time, shall give notice to such of the creditors mentioned in the insolvent’s 
sohednle as' have not proved their debts. Such notice shall specify the latest date up to 
which proofs must be lodged which shall not be less than fourteen days from the date 
of such notice. 
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Bombay (2) Where any creditor after the date mentioned in the notice of intention to declare 
a dividend as the latest date upon which proofs may be lodged, appeals against the deci- 
sion of the Official Assignee rejecting a proof, such appeal shall, subject to the power 
of the Court to extend the time in special cases, be commenced and notice thereof shall 
be given to the Official Assignee within seven days from the date of the decision against 
which the appeal is made, and the Official Assignee shall, in such case, ma ]«0 provision 
for the dividend upon such proof and the probable costs of such appeal in the event of 
the proof being admitted. When no appeal has been commenced within the time speci- 
fied in this Rule, the Official Assignee shall exclude all proofs which have been rejected 
from participation in the dividend. 

(3) Immediately after the expiration of the time fixed by this Rule for appealing 
against the decision of the Official Assignee ho shall proceed to declare a dividend and 
shall cause notice of the same to be published in tho local Official Gazette and in one 
English and one vernacular daily paper and shall also send a notice of dividend to each 
creditor whose proof has been admitted, accompanied, if required, by any creditor, by a 
statement as to the particulars of the estate. 

(4) The notices shall be in the Forms Nos. 81, 82 and 83 in Appendix Thereto, with 
such variations as circumstances may require. 

(fi) If it becomes necessary, in the opinion of the Official Assignee and the Com- 
mittee of Inspection (if any) to postpone the declaration of the dividend beyond the 
prescribed limit of two months, the Official Assignee shall give a fresh notice of his inten- 
tion to declare a dividend by advertisement in the Gazette, but it shall not be necessary 
for the Official Assignee to give fresh notice to such of the creditors mentioned in the 
Insolvent's Schedule of affairs as have not proved their debts. In all other respects the 
same procedure shall follow the fresh notice as would have followed the original notice- 

123. Subject to the power of the Court in any other case on special grounds to 
order production to be dispensed with, every bill of exchange, 
noto8^&o?*^° hoondee, promissory note or other negotiable instrument of 

security upon which proof has been made, shall be exhibited 
to the Official Assignee before payment of dividend thereon, and the amount of dividend 
paid shall be indorsed on the instrument. 

124. Tho Official Assignee shall pay interest at the rate 
Interest on Dividend. ' of 6 per cent, cn any dividend ordered to be paid by him under 

^ ^he provision of section 74 of the Act. 

Discharge, 

125. An insolvent intending to apply for his discharge under section 38 of the Act 

shall produce to the Chief Clerk a certificate from the Official 

Application. Assignee specifying the number of his creditors of whom the 

Official Assignee has notice (whether they have 'proved or not). 
The Chief Clerk shall not less than twenty-eight days before the day appointed for 
hearing the application give notice of the time and place of the hearing of the application 
to the Official Assignee and shall cause such notice to be published, \)nce in the local 
Official Gazette, and once in one English and one vernacular paper and shall also send 
such notice to each creditor not less than one month before tho day so appointed. Such 
notices shall be in the Forms Nos. 31 and 32, in Appendix I hereto. c 

126. In every case of an application by an insolvent for his discharge, the report 

of the Official Assignee shall be filed with the Chief Clerk not less 
Aul^i^ Ofladal the time fixed for the hearing of the 

application. 
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127. Where an iiuolrent intends to dispute any statement vith regard to his Bombay 
conduct and affairs contained in the Official Assignee^B report, 
to report.^ answer ^eBa than two days before the hearing of the appli- 

cation for discharge, give notice in writing to the Official Assignee 
specifying the statements in the report, if any, which he proposes at the hearing to dispute. 

Any creator who intends to oppose the discharge of an insolvent on grounds other than 
those mentioned in the Official Assignee's report, shall give notice of the intended oppo- 
sition, stating the grounds thereof, to the Chief Clerk, and the same shall be served on 
the insolvent not less than five days before the hearing of the application. 

128. An insolvent shall not be entitled to have any of the 
Costs of application. costs of and incidental to his application for his discharge allowed 
to him out of his estate. 

129. (1) Where the Court grants an order of discharge conditionally upon the 

insolvent consenting to judgment being entered against him by 
Conditional orders. the Official Assignee for the balance or the part of any balance 
of the debts provable in insolvency which is not satisfied at the 
date of the discharge, the order of discharge shall not bo signed, completed or delivered 
out until the insolvent has given the required consent in the Form No. 38, in Appendix 
I hereto. The judgment shall he in the Form No. 39, in Appendix I hereto, with such 
variations as circumstances may require. 

(2) If the insolvent does not give the required consent within 28 days of the making 
of the conditional order, the Court may on the application of the Official Assignee revoke 
the order or make such other order as the Court may think fit. 

130. The order of the Court made on an application for discharge shall be dated 

of the day on which the order is drawn up and signed ; but such 

Order. order shall not be delivered out or gazetted until after the expira- 

tion of the time allowed for appeal, or, if an appeal be entered, 
until after the decision of the Appellate Court thereon. The order shall bo in one of 
the Forms Nos. 33, 34, 35, 36 and 37, in Appendix I hereto, with such variations as the 
case may require. 


131. When the time for appeal has expired, or, as the case 
Gazetting order. may be, when the appeal has been decided by the Court, the Chief 

Clerk shall cause the order to bo gazetted. , 

132. (1) An application by the Official Assignee for leave to issue execution 
Execution on Jude- ^ judgment entered pursuant to a conditional order of dis- 
ment in case of condl- charge shall be in writing, and shall state shortly the grounds 
tional discharge. which it is made. When the application is lodged, the Chief 

Clerk shall fix a day for the hearing. 

(2) The Official Assignee shall give notice of the application to the debtor not less 
than eight da^ before the day appointed for the hearing, and shall, at the same time, 
furnish him with a copy of the application. 


133. Where an insolvent is discharged subject to the condition that judgment 
* shall be entered against him, or subject to. any other condi- 

acqiSSedpropcrty.^*^*^’ l^ion as to his future earnings or after-aoquired property, it shall 
be his duty until such judgment or condition is satisfied, from 
time to time, to give the Official Assignee such information as he may require with 
respect to his earnings and after-aoquired property and income, and not less than once 
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Bombay * ^ Clerk a statement showing the particulars of any property 

or income he may have acquired subsequent to his discharge. 

134. Any statement of after-acquired property or income filed by an insolvent 

whose discharge has been granted subject to conditions shall be 
mlntM 0 ? aSter^oquM verified by affidavit and the Official Assignee may require the 
property. insolvent to attend before the Court to be examined on oath 

with reference to the statements contained in such affidavit or as to his earnings, 
income, after-acquired property or dealings. Where an insolvent neglects to file such 
affidavit or to attend the Court for examination when required so to do, or properly to 
answer all such questions as the Court may put or allow to be put to him, the Court 
may, on the application of the Official Assignee, rescind the order of discharge. The 
affidavit shall ^ in the Form No. 40 in Appendix I hereto, with such variation as 
circumstances may require. 

135. An insolvent shall give fourteen days* notice to the Official Assignee and to 

all his creditors of the day fixed for the hearing of any appli- 
m^&Sittonof orter**' cation to be made to the Court under Section 42, Sub-Section 
(2) of the Act. 

136. Where an insolvent does not apply to the Court for his discharge under Seo- 

Frooedure if dig- ^ period of eighteen months from the date 

chsige not applied of the order of adjudication, the Court, on the application of 
for within 18 months. Official Assignee or of a creditor or of its own motion, may 

annul the adjudication or make such order as it may think fit. 

137. The Chief Clerk shall fix a day for the hearing of any application to be made 

to the Court by the Official Assignee or by a creditor under Kule 
tion w?er Sectlon*4l!!*" notice of the intended application shall be given to the 

insolvent and also published in the local Official Gazette fourteen 
days before the day so fixed. 


Renewed application 
for discharge. 


Procedure when the 138. A similar notice shall be given and published when 

Court act nto mcCti. Court desires to proceed of its own motion under Rule 136, 

139. Where the Court refuses the discharge of an insolvent, 
permit him to renew his application until the expiry 
>pf two years from the date of such refusal. 

1^. Where an insolvent is permitted to renew his application for discharge, the 
Court shall fix a day for the hearing of such renewed application 
ne^^^cation. Chief Clerk shall give notice to the Official Assignee and 

to all his creditors of the time and place of the hearing of the 
application, not less than fourteen days before the day fixed. 

141. The Official Assignee may, if he so wishes, file a farther report regarding the 
Further report of conduct and affairs of the insolvent and any creditor may appear 


Procedure on 
newed application. 


Further rept 
Official Assignee. 


and oppose such renewed application as aforearAd. 


Rules 126 and 127 provisions of Rules 126 and 127 shall apply 

to apply to renewed to such further report of the Official Assignee and to such oppo- 
application. - - - ® " 


Form of proxies. 


sition by any creditor. < 

ProxUs and Voting Letters, 

143. (1) A general proxy shall be in Form No. 48, a 
special proxy in Form No. 49, in Appendix I hereto. 
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(2) A proxy shall be lodged with the Official Assignee not later than four o’clock Bombay 

on the day before the meeting or adjourned meeting, at which it is to be used. 

(3) As soon as a proxy or voting letter has been used it shall be filed with the 
proceedings in the matter. 


144. A proxy given by a creditor shall be deemed to be sufficiently executed if it is 
signed by any person in the employ of the creditor having a 
Signature of proxy. general authority to sign for such creditor or by the authorised 
agent for such creditor if resident abroad. Such authority shall 
be in writing, and shall be produced to the Official Assignee if required; 


145. The proxy of a creditor blind or incapable of writing in the English language 
may be accepted if such creditor has attached his signature 
cwditorlSnd,Sc.^^^ thereto in the presence of a witness, who shall add to 

his signature is description and residence ; and provided that 
all insertions in the proxy are in the handwriting of the witness, and such witness shall 
have certified at the foot of the proxy that all such insertions have been made by him at 
the request of the creditor and in his presence before he attached his signature or mark. 


Minors not to be person shall be appointed a general or special 

proxies. proxy who is a minor. 

Meding/i of Creditors, 

Form of Kotice. 147. Notice to an insolvent and to creditors of a meeting 

of creditors shall be in one of the Forms Nos. 56 and 65, in Appen> 
dix I hereto, with such variations as circumstances may require. 

148. The Official Assignee shall send to the Chief Clerk 
^ certified by him of every resolution of a meeting of 
creditors. 

149. A meeting of creditors shall not be competent to act for any purpose except 

the proving of debts and the adjournment of the meeting, unless 
Quonim. there are present or represented thereat at least three creditors 

or all the creditors if their number does not exceed three, but 
only those creditors who are entitled to vote at the meeting shall be reckoned. 

Proceedings by Company or Co~parinership, 

150. An insolvency petition against any debtor to any company duly authgfised 

to sue and be sued in the name of a public officer or agent of 
oom^, et“ company, may be presented by or sued out by raoh public 

officer or agent as the nominal petitioner for and on behalf of 
such company or co-partnership, on such public officer or agent filing an affidavit stating 
that he is such public officer or agent, and that he is authorised to present or sue out 
such petition. 

Proceedings by or against a Firm, 

151. Wheife any notice, declaration, petition or other document is signed by a 

firm of creditors or debtors in the firm name the partner signing 
signature how jj|g signature, e.g,, “Brown & 

^ Go. by James Qreen, a partner in the said firm.’* 

152i (1) Any notice or petition for which personal service is necessary shall be 
deemed to be duly served on all the members of a firm if it if 
Servloe on firm. served upon any one or more of the partners or at the principal 
place at which the partnership business is carried on within 
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Bombay British India, upon any person having at the time of service the control or management 
of the partnership bunness there ; and such service shall be deemed good service upon 
the firm whether all or any of the partners are within or without British India. 

(2) Where a notice or petition to or against a firm is served in the manner provided 
by sub-rule (1) every person upon whom it is served shall be informed by notice in writing 
given at the time of such service whether he is served as a partner or as a penibn having 
the control, or management of the partnership business, or in both characters, and in 
default of such notice, the person served shall be deemed to be served as a partner. 


153 . 

Debtors' 
by firm. 


Where a firm of debtors file an insolvency petition the same shall contain the 
names in full of the individual partners, and if such petition 
petition jg signed in the firm name, it shall be accompanied by an affidavit 
made by the partner signing the petition, showing that all the 


partners concur in the filing of the same. 


154. (1) An order of adjudication made against a firm shall operate as if it were 
Effect of order of ad- order of adjudication made against each of the persons who 
Judication against firm. at the date of the order is a partner in that firm. 


(2) Subsequent proceedings shall continue in the name of the firm so far as is 
practicable, but applications for discharge must be made by the partners individually. 


155. In cases of partnership the insolvents shall submit a schedule of their 


Sdiedulos. 


partnership affairs and each insolvent shall submit a schedule 
of his separate affairs. 


Joint and Separate Estates, 


156. The joint creditors and each set of separate creditors may severally accept 


Acceptance of com- 
position, etc., by Joint 
and separate credltois. 


compositions or schemes of arrangement. So far as circum- 
stances will allow, a proposal accepted by joint creditors may bo 
approved in the prescribed manner, notwithstanding that the 


proposals or proposal of some or one of the debtors made to their 
or his separate creditors may not be accepted. 


157. Where proposals for compositions or schemes of arrangement are made by a 

^ firm and by the partners therein individually, the proposal 

fo7^^glSon!”fSc“^^ ^ creditors shall be considered and voted upon 

by them apart from every set of separate creditors, and the 
proposals made to each set of separate creditors shall be considered and voted upon by 
such separate set of creditors apart from all other creditors. Such proposals may vary 
in character and amount. Where a composition or scheme is approved the order of ad- 
judication shall be annulled only so far as it relates to the estate, the creditors of which 
have confirmed the composition or scheme. 

c* 

158. If any two or more of the members of a firm constitute a separate and inde> 

pendent firm, the creditors of such last mentioned firm shBll 
Separate firms. be deemed to be a separate set of creditors and to be on the same 
footing as the separate creditors of any individual members of 
the firm. And where any surplus shall arise upon the administration of the assets of 
such separate or independent firm, the same shall be carried over to the separate estatea 
of the partners in such separate and independent firm according to their respective rights 
therein. 
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^ Lunalies. 

' 169* (1) Where it appears to the Court that any debtor or creditor or other person 
who may be affected by any proceeding under the Act or these 
Lunatics. Rules is a lunatic, not so found by inquisition (hereinafter called 

the lunatic), the Court may appoint such person as it may think 
fit to appear for, represent, or act for, and in the name of the lunatic, either generally, 
or ‘n and for the purpose of any particular application or proceeding, or the exercise 
of any particular rights or powers which under the Act and these Rules the lunatic might 
have exercised if he had been of sound mind. The appointment may be made by the 
Court either on an application made as hereinafter mentioned, or, if the Court thinks 
fit to tlo so, without any previous application. 


BomlMir 


(2) An application to the Court to make an appointment under this Rule may be 
made by any person who has been appointed by any Court having jurisdiction so to do, 
to manage the affairs or property of, or to represent the lunatic, or by any relative or 
friend of the lunatic who may appear to the Court to be a proper person to make the 
application, or by the Official Assignee. 

(3) The application may be made ex parte and without notice, but in any case in 
which the Court shall think it desirable, the Court may require such notice of the appli- 
cation as it shall think necessary to be given to the Official Assignee or to the petitioning 
creditor, or to the person alleged to be a lunatic, or to any other person, and for that 
purpose may adjourn the hearing of the application. 


(4) Where the application is made by some person other than the Official Assignee, 
ic shall be supported by an affidavit of a duly qualified medical practitioner as to the 
physical and mental condition of the lunatic. When the application is made by the 
Official Assignee, it must be supported by a report of the Official Assignee, the contents 
of which shall be received as prima facie evidence of the facts therein stated. 


(6) When a person has been appointed under this Rule, any notice under the Act 
aiid these Rules, served on, or given to, such person, shall have the same effect as if 
the notice had been served on or given to the lunatic. 

Small Insolvencies. 

160. An application by the Official Assignee that the estate of an insolvent may 
be ordered to be administered in a summary manner shall be 
Form of application. in the Form No. 21, in Appendix I hereto, with such variations 
as circumstances may require. 

160A. Where an estate is ordered to bo administered in a summary manner under 
Section 106 of the Act the provisions of the Act and Rules 
admlnls- shall, subject to any special direction of the Court, be modified 
as follows, namely — 

(1) There shall be no advertisement of any proceedings in a local paper 

unless the Court otherwise directs. 

(2) The title of every document in the proceedings subsequent to the making 

of the order for summary administration shall have inserted thereon 
^ “ Summary base.” 

(3) There shall be no Committee of Inspection. 

(4) On an application by an insolvent for his discharge the certificate of the 

Official Assignee shall not include, nor shall notices be sent to, 
creditors whose debts do not exceed Rs. to. 
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(5) NotioeB of meetmgs or of sittings of the Court shall only be sent to 

creditors whose debts or claims exceed Bs. 90. 

(6) Such sheets from A to H in Form 23 in Appendix I hereto, as will have 

to be returned blank shall be omitted from the Schedule, the 
insolvent enumerating such sheets in the deficiency statement. 

AdmifiM^ion of estate of person dying insdvent. ^ 

161. A creditor’s petition under Section 108 of the Act shall be in the Form No. 4, 
V fnrtitkm ^ Appendix I hereto, with such variations as droumstances 

onno pettoon. require, and shall be verified by affidavit. 

162. Where an administration order under Section 108 of the Act is made, such 
Oasettlng and order shall be gazetted and advertised in the same manner In 

dYertlslng. j^egpeot as an order of adjudication is gazetted and advertised. 


advertising. 


163. (1) The petition shall, unless the Court otherwise directs, be served on each 

executor who has proved the will or as the case may be on each 
Ssr^iM. person who has ^en out letters of administration or if no 

probate or letters of administration have been granted, upon such 
person orjpersons as the Court may direct. 

(2) Service shall be proved in the same way as is providedin the case of an ordinary 
creditor's petition, and the petition shall be heard in like manner. 

164. An administration order under Section 108 of the Act shall be in one of the 

Pom of order Forms Nos. 20 and 20A in Appendix I hereto, as the case may 

be, with such variations as circumstances may require. 

165. Where an administration order under Section 108 of the Act has been made, 

it shall be the duty of the legal representative of the deceased 
re^eo^tlye?^ debtor to lodge with the Official Assignee forthwith in duplicate 

an account of the dealings with and administration of (if any), 
the deceased’s estate by such legal representative, and such legal representative shall 
also furnish forthwith in duplicate a list of the creditors and a statement of the assets 
and liabilities, and such other particulars of the affairs of the deceased as may be required 
Vy the Official Assignee. Every account, list and statement to be made under the Buie 
shall be vertified by affidavit. The expense of preparing, making, verifying and lodging 
any account, list an^^tement under this Rule shall, after being taxed, be allowed out 
of the estate. 

166. In any case in which an administration order under Section 108 of the Act 

has bsen made, and it appears to the Court, on the report of 
Bzeoutor 4$ wntoH, the Official Assignee, that neither probate nor letters of admi* 
nistrationto the estate of the deceased debtor have been granted 
to any person, the account, list and statement mentioned in Buie 165 shall be made, 
verified and lodged by such person as in the opinion of the Court upon such report may 
have taken upon himself the administration of or may have otherwise intermeddled with 
the property of the deceased or any part thereof. 

Buies as'to^adminls- 1^7. In proceedings under an order for the administration 
tratlon of estate. of the estate of a persoii dying insolvent ; — ^ 

, (1) The provisions of Schedule I. of the Act relating to meetings of 

creditors; 

(2) The provisions of these Buies which refer to creditors, meetiagi of 
creditor^ and Committees of Inspection ; and 


Buies as"'to""adminIs- 
tratlon of estate. 
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(3) Where the property is not likely to exceed Bs. 3,000 the proTisiona of Bombay 
Section 106 of the Act 

shall, as far as applicable, apply as if the proceedings were under an order of 
adjudication. 

Oazeiting, 

168. All notices requiring publication in the Goyemment 
Oazetting njtioes. of India Gaaette or the local Official Gazette shall be gazetted 
by the Chief Clerk. 

Inspection, 

169. The Chief Clerk and the Official Assignee shall, on the reasonable request 

Chief Clerk and <>r creditor, pernut him to inspect and examine 

Official AsBignee to every petition, schedule, order of adjudication and all other 

SSes^raiSiSred?^ proceedings relating to such insolvent, and all books, papers 
and writings filed or deposited in such matter ; and shall provide 
any such insolvent or creditor requiring the same on the receipt of the prescribed fee 
with a copy or copies of such petition, schedule, order of adjudication and all other orders 
and proceedings so filed or deposited as aforesaid, or such part or parts thereof as shall 
be required. 

Security of Official Assignee, 

170. The Official Assignee, previous to his admission, shall enter into a bond, with 

sufficient securities to the Commissioner for taking Accounts in 
enteftato a penalty of rupees twenty thousand, conditioned for the 

due execution of his office. 


Official AsBlgnee to 
enter into a bond. 


Accounts and Audits, 

171. The Official Assignee shall open an account with the Bank of Bombay entitled 

Official Assignee Account of the Official Assignee of Bombay,** and, all 

to open an accon^ in moneys received by him in the realisation of insolvent’s estates, 
the Bank of Bombay. ^e^j^^ting such sum as may be required for imme- 

diate payment of costs, charges, etc., within seven days after the receipt thereof, be 
paid into the credit of the said account. 

172. The Official Assignee shall invest all sums to the credit of insolvents* estates 

as may not be required for the payment of costs, expenses or 
New Investments. dividends, in the purchase of 3} per cent. Promissory Notes of 
the Government of India and deposit such Notes with the%dd 
Bank to the credit of each estate respectively at the expiration of each half year ending 
on the 3l8t January and 3l8t July, respectively. 

173. The Official Assignee shall keep accurate accounts of the property, debts 

and credits of every insolvent and of all moneys received and 
keS**i^u«rte"iSio^£ payments made, which accounts any creditor shall be at liberty 
to inspect at all reasonable times. 

174. At the expiration of each half year as aforesaid, the Official Assignee shall 

Official to ® statement of account of each estate not then wound 

prepaie balf^parly an up and fully distributed, that is to say, of the whole receipts, 
aoo^t m each whole disbursements (distinguishing dividends from other 

payments), of the balance remaining, and of the mode in and 
securities on which the balance is actually invested, and at the foot thereof shall specify 
the amount of commission received by him during the half year. 



874 PKESIDENCY-TOWNS INSOLVENCY RULES, BOMBAY. 


Riilet— L A« 

Bombay 175. The Chief Justice shall from time to time appoint an Auditor or Auditors 

to examine half-yearly, up to the 31st day of January and the 
ap^^AisUtorl^* ^ *^'^y “ ®^®^y y®®^* statement which the 

Official Assignee is required to prepare under Buie 174. 

176. The Auditor or Auditors so appointed shall examine the said statement and 
the accounts of the Official Assignee and shall report thereon 
^ Chief Justice ; and if during such audit any question 
to the Chief Justic^ or matter of difference shall arise between the Auditor or Audi- 
tors and the Official Assignee in respect of any payment, receipt, 
voucher or otherwise, such question or matter of difference shall bo referred to the 
Chief Justice or to such Judge as he may appoint to decide the same. 

177. On completion of each audit, the statement above 
' referred to shall be signed by the Auditor or Auditors and by 
oSetS. ^ the Official Assignee, and shall be published forthwith in the 

local Official Gazette. 

178. The Official Assignee shall open an account called The Unclaimed Dividend 

Account” and shall from time to time transfer to the said 
^ Official account all dividends unclaimed within one year from the date 

iS^dend Accoimt. ^ of declaration of such dividends together with all sums standing 

to the credit of insolvents* estates in which no further recovery 
is anticipated and in which no dividend can be declared, and all such other unclaimed 
balances whatsoever as may be in his hands by virtue of proceedings under the Indian 
Insolvency Act, 1848, or any other previous Insolvency Act, and invest all moneys 
standing to the credit of the account in Promissory Kotes of the Government of India 
bearing interest at 3j^ per cent, or any higher rate. 

179. The Official Assignee shall transfer the interest arising from such investment 

to an account called **The Unclaimed Dividend Bevenue 
Account ” and from the moneys at credit with such account 
shall pay such fee not exceeding Bs. 1,600 for each audit as the 
Chief Justice shall consider reasonable together with such sums for stationery, wages 
and other office expenses as the Chief Justice may direct. 

179A. If in any year after the 31st January it should be found that there was an 
Disposal oi the income over expenditure during the previous twelve 

Balance of Unclaimed '^onths in the Unclaimed Dividend Bevenue Account, the Chief 
■ Accoi^^ Bevenue Justice may in his discretion direct the payment to Government 
of such balance or any part thereof. 


Bemunerstion 
Official Assignee. 


of 180. The Official Assignee shall be entitled to charge for 
the duties to be performed by him: — 

(а) Such fees and percentages as may be chargeable by him under the Act and 

these rules. 

(б) A commissiom of 6 per cent, on the principal amount or value of the assets 

collected by him in each estate and a commission of 1 per cent, on the value 
of assets taken charge of or collected by him as Interim Beceiver an$l a 
commission of 3 per cent, on the amount paid in pursuance of a Compo- 
sition or Scheme of arrangement and when an application is ifiade under 
section 21 of the Act on the ground that the debts of the Insolvent are paid 
in full, a commission of 3 per cent, on the total of such debts (the same 
to be payable before any order is made under this section). 
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Provided that if after any half-yearly audit it shall appear that the amount of such com 
mission shall not have reached the average of the time scale of Rs. 2,500-50-2,760 the 
commission shall be made up to this amount by taking the sum required from the 
** Unclaimed Dividend Revenue Account.’* 

The Official Assignee shall be paid on the time scale of Rs. 2,500-50-2,760, the excess 
of fees and commission over the Official Assignee’s pay levied in any one year from the 
let Fe][>ruary to the 31st of January following being applied in the first instance towards 
the payments to the Official Assignee’s Establishment Provident Fund of a sum equal 
to the aggregate pey for one month of all the members of his establishment who are 
members of the said Provident Fund, and the balance, if any, thereafter being credited' 
to Government. 

(c) A commission not exceeding 5 per cent, on the amount realized by the Official 
Assignee under the 2nd Schedule to the Act, as may by agreement be fixed 
between the Official Assignee and the Mortgagees. 

The ProaeaUion of Frauduletit Debtors and the Payment of the Costs thereof, 

181. At the hearing of any notice or of any charge under Section 104 of the Act, 

the Court may direct that the Official Assignee shall have the 
conduct of the proceedings against the insolvent and thereupon 
the Official Assignee shall be entitled to pay the costs and ex- 
penses of such proceedings out of the Unclaimed Dividend 
Revenue Account.” 

Costs of Civil Proceedings, 

182. Where the Official Assignee has been directed by the Court in the matter 
of any insolvency to institute legal proceedings of any kind what- 
soever he shall be entitled, so far as the assets in his hands relating 
to such insolvency are insufficient to meet the costs and expenses 

of such proceedings, to pay such deficiency out of the ** Unclamed Dividend Revenue 
Account.” 


RuIm— P i-tLA. 
Bcmbir 


Prosecution of 
fraudulent debtors and 
payment of costs 
thereof. 


Costs of 
proceedings. 


civil 


183. 


Civil 

Official 

met. 


Where the Official Assignee, while acting under the order and direction of the 
Court in the matter of any insolvency, shall incur any civil 
Asslmee^ how assets in his hands relating to such insolvency 

are insufficient to meet such liability, he shall be entitled to 
apply to the Court for leave to pay any. deficiency out of the 
** Unclaimed Dividend Revenue Account” and such leave shall be granted provided 
that the Official Assignee while so acting shall have complied with the order ana direction 
of the Court. 

183A. Where an insolvent has no available assets, the Official Assignee shall not 
be required to incur any costs, charges or expenses in relation 
notrallabje!^^ ^ estate without the express directions of the Court Pro- 

vided that he shall be at liberty to apply any moneys not ex- 
ceeding Rs. 250 in any one matter out of the revenue of the moneys standing to the 
credit of ”ffhe Unolaimed Dividend Account ” in defraying any necessary Court fees, 
costs, charges and expenses in administering estates in which he has no funds in his 
hands and shall repay, in priority to all other claims or chargest he amount so applied* 
out o^the recoveries, if any, made by him. 

Committee of Inspection, 

184. (1) A Committee of Inspection shall consist of not 
more than five nor less than three persons. 


Committee of 
Xnspeotion. 
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^ Bpnibay (^) A Oommittee of Inspeotion shall meet at such time as they shall from time to 
time appoint and failing such appointment at least once a month ; and the Official 
Assignee or any member of the Committee may also call a meeting of the Committee 
as and when he thinks necessary. 

(3) A Committee of Inspection may act by a majority of its members present at a 
meetings bat shall not act onless a majority of the Committee is present at the meeting. 

(4) Any member of a Committee of Inspection may resign his office by notice in 
writing signed by him and delivered to the Official Assignee. 

(6) If a member of a Committee of Inspection becomes insolvent or is absent from 
five oonseontive meetings of the Committee, his office shall thereupon become vacant. 

* (6) If a creditor who has not proved is appointed a member of a Committee of 

Inspection, his office shall become vacant if he does not prove within one month from 
the date of his appointment. 

(7) Any member of a Committee of Inspection may be removed by a resolution 
at any meeting of the creditors, of which seven days* notice has been given, stating the 
object of the meeting. 

(8) On a vacancy occurring in the office of a member of a Committee of Inspection, 
the Official Assignee shall forthwith summon a meeting of creditors for the purpose of 
filling the vacancy and the meeting may by resolution appoint another creditor or other 
person eligible as above to fill the vacancy. 

(0) The continuing members of a Committee of Inspection, provided there be not 
less than two such continuing members, may act not withstanding any vacancy in their 
body, and when the number of members of a Committee of Inspection is for the time 
being less than five, the creditors may increase that number so that it does not exceed 
five. 


185. Where a Committee of Inspection has been appointed under Section 88 of 
the Act, the Official Assignee shall, in the administration of 
over Official property of the insolvent and in the distribution thereof* 

have regard to any directions that may be given by the Com- 
mittee, but any directions given by resolution of the creditors at a meeting shall in case 
of conflict override any directions given by the Committee. 

186. Where a Committee of Ihspeotion has been appointed 
under Section 88 of the Act, the Official Assignee shall obtain 
the^onsent of the Committee before applying to the Court 
for leave to do any of the things^for which such leave is required 

Section 68 of the Act. 

Difidaimer of Lease. 

187. (1) A lease may be disclaimed without the leave of 
the Court in any of the following cases, viz . : — 

t. Where the insolvent has not sublet the premises leased or any part thereof 
or created a mortgage or charge upon the lease and i 

(а) The rent reserved is less than Rs. 300 per axmum, or 

(б) The estate is administered under the provisions of Section 106 of the Act, or 

(c) The Official Assignee serves the lessor with notice of his intent&n to 
disclaim and the lessor does not, within seven days after the receipt of 
such notice, give notice to the Official Assignee requiring the matter to 
be brought before the Court. 


Oonsent to be 
obtained by Official 
Assignee before 

applying Court 

under Section 68. 


Disclaimer of Lease, 
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a. Where the iiuolTent has sub-let the demised premises or created a mortgage Bombay 
or charge upon the lease and the Official Assignee serves the lessor and 
the sub-lessee or mortgagee with notice of his intention to disclaim and 
neither the lessor nor the sub-lessee or mortgagee or any of them, within 
fourteen days after the receipt of such notice, require the matter to be 
brought before the Court. 

{i) The notices shall be one of the Forms Nos. 72, 73, 74, 78, 79 and 80 in Appendix 
I hereto, with such variations as circumstances may require. 

(3) Except as provided by this Rule, the disclaimer of a lease without the leave 
offthe Court shall be void. 

(4) Where the Official Assignee disclaims a lease he shall forthwith file the dis- 
claimer with the Chief Clerk, and the disclaimer shall contain particulars of the lease 
disclaimed and a statement of the persons to whom notice of the disclaimer has been 
given. Until the disclaimer is filed by the Official Assignee it shall be inoperative. 

(6) Where in pursuance of a notice by the Official Assignee to disclaim a lease, the 
lessor, sub-lessee or mortgagee requires the Official Assignee to apply to the Court for 
leave to disclaim, the costs of the lessor, sub-lesseo or mortgagee shall not be allowed out 
of the estate of the insolvent except in cases in which the Court is satisfied that such 
application was necessary in order to do justice between the parties. 

(6) A disclaimer made without the leave of the Court under this Rule shall not 
be void or otherwise affected on the ground only that the notice required by this Rule 
has not been given to some person who claims to be interested in the property leased. 

(7) Where any person claims to be interested in any part of the property of the 
insolvent burdened with onerous covenants, ho shall, at the request of the Official 
Assignee, furnish a statement of the interest so claimed by him. 


Official Assignee, 

188. (1) As soon as the Official Assignee receives notice of an order of adjudication, 
the or some one deputed by him shall forthwith hold a personal interview with the 
insolvent for the purpose of investigating his affairs and determining whether the estate 
should be administered imder Section 106 of the Act. 

(2) It shall bo the duty of the insolvent to attend at such time and place as the 
Official Assignee may appoint. 

189. Application by the Official Assignee to the Court may be made personally 

and without notice or other formality ; but the Conrt may in 
to^urt.^^ application order that an application be renewed in a formal 

manner, and that such notice thereof be given to any person 
likely to be affected thereby as the Court may direct. 

190. Where for the purposes of any application to the Court by the Official Assignee 

for directions or for leave to disclaim a lease, or for an extension 
caSom”'*^ *Pply leave to disclaim a lease, or for an order 

• to commit an insolvent, it is necessary that evidence be given 

by him in support of such application, such evidence may be given by a report of the 
Official Assignee to the Court and need not be given by affidavit, and any such report 
of th| Official Assignee to the Court shall be received by the Court as prima facie evidence 
of the matters reported upon. 


191. In any case of doubt or difficulty or in any matter not provided for by the 
AppUcation o r relating to any proceedings in Court, the 

dlrecOons. Official Assignee may apply to the Court for directions. 
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Accounting by Official 
Asilgnee. 


192. Where a oomposition or scheme is sanotioned by the 
Court the Official Assignee shall account to the debtor or as the 
case may be to the trustee under the oomposition or scheme. 


193. The insolvent shall, on the request of the Official Assignee, furnish him with 
trading and profit and loss accounts and such other accounts 
inmlventf for a period not exceeding two years prior to the date of the 

order of adjudication as the Official Assignee may require. 
Ptovided that the insolvent shall, if ordered by the Court so to do, furnish such accounts 
’as the Court may order for any longer period. If the insolvent fails to comply with the 
requirements of this Buie, the Official Assignee shall report such failure to the Court and 
the Court shall take such action on such report as the Court shall think just. 


194. The following provisions shall apply to every case in which proceedings are 
taken, either by action, motion or in any other manner against 
and expooMs?* Official Assignee in respect of anything done or default made 
by him, when acting, or in the hom-fde. and reasonable belief 
that he is acting in pursuance of the Act, or in execution of the powers given to the 
Official Assignee by the Act : — 

(1) Subject to the provisions of the next following sub-section, the costs, 
damages and expenses which the Official Assignee may have to pay, or 
to which he may be put under such proceedings, shall be paid out of 
the estate of the insolvent. 


(2) As soofi as any such proceedings are commenced it shall be the duty 

of the Official Assignee to report the same to the Court, which shall 
determine whether or not such proceedings shall be resisted or defended, 
and unless the Court shall otherwise determine, no such costs, damages 
or expenses shall be paid out of the estate unless the Court has 
determined that such proceedings shall be resisted or defended. 

(3) The Official Assignee shall not, unless the Court sh^ll otherwise order, be 

entitled to be paid out of the estate any costs or expenses he may have 
to pay or bwr in consequence of resisting or defending any such 
proceedings unless the Court has determined that such proceedings 
shall be resisted or defended. 


\ Miaedlaneoug, 

195. ^Eveiy Special Manager shall account to the Official Assignee and every such 

Special Manager’s accounts shall be verified by affidavit and 
Special yrheD. approved hy the Official Assignee the totals of the receipts 
and payments shall be added to the Official Assignee’s accounts. 

196. (1) Any person who knowingly falsifies or fraudulently alters any book 

or document in or incidental to any proceec^g under the Act 
do^ents.^ * * Rules shall be deemed to be guilty of contempt of 

Court and shall be liable to be punished accordingly. 

(2) The penalty imposed this Buie shall be in addition to and not in substitution 
for any other penalty, punishment or proceeding to which such person may be liable. 

197. Non-compliance with any of these Buies or with any Buie of practice for the 

time being in force shall not render any proceeding void unless 
E^w?"^”*^****^ Court shall so direct, but such proceeding may be set aside 

either wholly or in part as irregular or amended or otherwise 
dealt with in such manner and upon such terms as the Court may think fit. 
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Rule*— P.«t. L_A. 

198. All Rules and Orders made under the Indian Insolvency Act, 1848, are herby Bombiir 
annulled, except so far as regards any proceedings under the 
said Act, which may be pending in the Court at the date of 
coming into operation of these Rules. 


Aepeal of Buies 
under the Act of 1848. 


» 199. When no other provision is made by the Act or these Rules, the present law 

procedure and practice in Insolvency matters shall, insofar 
®*l8tlng applicable, remain in force. And save as provided by these 
Rules, or Rules amending them, the Rules of the High Court 
of Bombay, 1909, shall not apply to any proceeding in insolvency. 

200. When the Official Assignee is of opinion that an insolvent has been guilty 

of an offence under Section 103 of the Act, ho shall report the 
^tin^ to Bftme to the Court, whether the insolvent has made an application 
offences under Section for his discharge or not, and the Court shall'take such action on 
such report as it may think fit. 

201. A notice under Section 104 of the Act shall be served personally on the Insol- 

vent not less thw seven days before the day fixed for the hearing 
undle?S^ion 104.**°*^^ notice : Provided that in any case in which the Court 

may think fit the Court may allow substituted service of the 
notice by advertisement or otherwise or shorten the length of notice to be given. 
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Abroad- 

act of insolyency committed, 76, 88. 

departure abroad, when act of insolvency, 89-92. 

property, realisation of, 168. 

transfer for benefit of creditors executed, 76. 

transfer to defeat creditors executed, 88. 

vesting in Official Assignee of property situate, 168. 

Absenting— 

as an act of insolvency, 91. 

Abuse of process — 

annulment of adjudication and, 226. 

dismissal of creditor’s petition on ground of, 123. 

refusal to adjudicate on debtor’s petition on ground of, 130. 

Acts Of Insolvency- 

absenting from dwelling-house or place of business, 91. 
agent, by, 100. 

partner as agent, 104. 

attachment of debtor’s property in execution, 92-95. 
attachment must be for twenty-one days, 93. 

attachment must be in execution of decree for payment of money, 94. 
decree against partners, 95. 
committed abroad, 76, 88. 
definition of, 74. 

departure from British India, or dwelling-house or place of residence, 89-92. 
absence from dwelling-house or place of business, 91. 
avoiding creditors, 89. 
defeat or delay creditors, intent to, 90. 
departure from British India, 90. 
departure from dwelling-house or place of business, 91. 
dwelling-house, departure or absence from, 91. 
intent to defeat or delay creditors, 90. 
place of business, departure or absence from, 91. 
remaining out of British India, 90. 
secludes himself,” meaning of, 92. 
imprisonment in execution of money decree, 99. 

remaining in prison, 99. 
meaning of, 74. 

notice of suspension of payment, 96-99. 
agent, by, 99, 100. 

* defined, 96. 

estoppel of creditor, 99. 
inability to pay, 97. 

* notice, what amounts to, b6. 

notice of suspension distinguished from mere suspension, 96 

non-trader, by, 99. 

suspension of payment, what is, 96. 

temporary suspension, 97.. 

test, 97-99. 
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Acts of InBolvency-^cofitd. 

petition by debtor for adjudication, presentation of* 05. 
principles common to, 106*100. 

act of insolvency as foundation of jurisdiction, 106. 
act of insolvency cannot be purged, 106. 

aot of insolyenoy is personal, 106. • 

act of insolvency must be committed in British India, 106. 

. aot of insolvency must have been committed within three months before presen- 
tation of petition, 107. 
acts of insolvency a creation of statute, 106. 
any creditor can found a petition on any act of insolvency, 109. 
burden of proof, 109. 

* transfers which are in themselves acts of insolvency, 107. 

voluntary and involuntary acts of insolvency, 107. 
sale or attachment of debtor’s property in execution, 92-95. 
attachment to be for twenty-one days, 93. 
decree must be for payment of money, 94. 
execution, attachment must be in, 94. 
execution, attachment or sale must be in, 94. 
partners, decree against, 95. 

sale of debtor’s property in execution pending adjudication order, 95. 
three months, must be committed within, before presentation of petition, 118. 
transfer for- benefit of creditors generally, 75-77. 
creditors privy to transfer, 77. 
executed abrosd, 76. 

' transfer for benefit of creditors generally, 75. 
when void as against Official Assignee, 77. 
transfer to defeat or delay creditors, 77-89. 
after-acquired property, of, 86. 
consideration for, 85. 
executed abroad, 88. 

fraudulent under Statute of Elizabeth, 78. 

fraudulent under Transfer of Property Act, 78. 

fraudulent under Insolvency Aot, 79. 

gift, by way of, 88.v 

ha:tory of, 77. '' 

mortgage of partnership property, 88. 

mortgage of substantially the whole property for past debts, 80. 
mortgage of substantially the whole property for present consideration, 82. 
mortgage of substantially the whole projierty for securing existing debt, 83. 
mortgage of substantially the whole property for securing existing debt and 
future advances, 84. 
part only of debtor’s proi>erty, oi, 87. 

sale of substantially the whole property for past debts, 80. ^ 

sale of substantially the whole property for present consideration, 81. 
transfer, meaning of, 88. 

Transfer of Property Act, fraudulent under, 78-80. t 

transfer of part only of debtor’s property, 87. 
transfer of whole of debtor’s property, what is, 86. 
when void as against Official Assignee, 89. 

transfers way of fraudulent preference. * See Fraudulent Preference. 

Action— ^ee Suit and other Proceeding. 
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Adjudication— Annulment of Adjudication, 
abuse of process of Court, and, 130. 

annulment of. Su Annulment of Adjudication appeal against order of, 520 
conouiient orders of, 230. 
contracts prior to, 340. 

corporations and registered companies, of, 73A. 
date from which order takes effect, 126. 
dealings after, 465. 
dealings before, 467. 

dealings between commencement of insolvency and adjudication, 457. 
debtor, meaning of, 62. 
effect of— 

bar of suit and execution proceedings, 170-182. See Leave to sue. Leave to 
execute decree. 

disqualifications of insolvent, 100, 191. 
secured creditors, saving of rights of, 182-185. 
stay of suit and other proceedings, 185-189. 
transactions, effect on, 189, 100. 
vesting of property in Official Assignee, 167-170. 
firm, 70. 

foreigner, of, 70, 118. 

Gazette conclusive evidence of, 573. 
joint debtor, of, 70, 118. 
joint Hindu family, of, 72, 73A. 
jurisdiction to adjudge, 110. 
lunatics, of, 69, 70. 
married women, of, 68. 
minor partner, of, 67. 
minors, of, 66. 

on creditor's petition. See Petition, 
on debtor’s petition. See Petition, 
order of, on creditor’s petition, 125. 
order of, on debtor’s petition, 129. 
order of, when it takes effect, 126. 
partners, of, 70-72, 113. 
power to adjudicate, 110. 

publication of, 129. ^ 

^ re-adjudication, 256. 

traders and non-traders, of, 73A. 
transactions after, 465. 
transactions before, 457. 

transactions between commencement of insolvency and adjudication, 457. 
trustee, disqualification of insolvent to act as, 191. 
who may be adjudicated insolvent, 62. 

Administration of estate of deceased insolvent— iSree Deceased insolvent, 

Admirdstrator— 

inso^ency of , 400. 

Affidavit— 

gwearing of. 673. 
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After-acanlred property— 

proper^ acquired after adjudication but before discharge, 300-307. 
action insolvent for, 367. 
assignment of, 347. 

creditors subsequent to insolvency, rights of, 372. 
future receipts of business, assignment of, 349. 
intervention of Official Assignee, 360. 

license to seize, 346. * 

payments by insolvent, 461. 

protection of persons dealing with insolvent as to, 455 et eeq, 
right of action in respect of, 367. 
rule in Cchen v. MUcMU 361-365. 

agreements in fraud of bankruptcy law, 365. 
second bankruptcy, 365. 
to what property the rule applies, 362. 
second bankruptcy, 365. 
suit by insolvent for, 367. 

title of insolvent to, until intervention by Official Assignee, 360. 
vesting of, in Official Assignee, 360. 
what is, 360-363. 

property acquired after discharge, 279. 

accounts of, where discharge subject to conditions, 279. 

assignment of, 347. 

composition, effect of, on, 390. 

discharge subject to conditions as to, 272. 

judgment, entering up against insolvent and, 264, 265. 

license to seize, 346. 

Agent — See Factor — 

act of insolvency by, 100. 
carrying-on busmess through, 112. 
fraudulent preference, payment to, 450. 
partner as, 104. 
petition by, 115. 
reputed ownership, 401. 

undischarged insolvent, obtaining credit through, 506. 

AUqiony— ^ 

cannot be proved in insolvency, 285. 

order for payment of, and stay of execution, 188. 

Annulment of Adjudication, 232-240. 

annulment where debtor ought not to have been adjudged insolvent or where debts 
are paid in full, 223-229. 

application for, by whom to be made, 224. 

debts paid in full, annulment discretionary, 225-228. « 

debts paid in full, meaning of, 224. 

discretion as to annulment, 225, 

difference between P.-t. 1. A. and Prov. I. A., 223. 

inherent power to annul, 226. 

limitation, none for application for, 229. 

refusal of annulment, cases relating to, 228. 

where debtor ought not to have been adjudged insolvent, 224. 

where petition presented without leave, 229. 
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Ammlment of Adjudication— conta. 

umnlment wheze petition presented hy debtor without leave of Courts 229. 
annulment in ease of oonouirent insolvenoies^ 220. 
oonounent orders of adjudication, 230. 
difference between P.-t. L A. and Fzov. 1. A., 230. 
power to annul disoretiGnazy, 230. 

annulment on approval of composition or scheme of arrangement* 249. 
costs of OfGloial Assignee* 256. 
dSeot on rights of creditors* 251. 
expunging of debts from schedule* 256. 
jurisdiction of Insolvency Court after annulment* 250. 
re- vesting of property in insolvent* 256. 
secured creditors* rights of* on annulment* 256. 
trustee under composition* right of* to sue* 256. 
vesting of property in person appointed by Court, 256. 
annulment on failure to apply for discharge, 232. 
application for, 234. 

automatic annulment, none under the Act, 235. 
discretion as to* 232. 

insolvency proceedings whether terminate on annulment* 236. 
notice of application for annulment, 234. 
remedies open to debtor whose adjudication is annulled, 236. 
annulment of insolvency proceedings pending in subordinate Court* 237. 
effect of annulment, 238-240. 

forfeiture clauses, effect of annulment on* 337. 
re- vesting of property in insolvent* 256. 
suits and other proceedings, effect of annulment on* 239. 
vesting of property in person appointed by Court* 2401 

Appeal — See Appeal to Court against Official Assignee, Beview and Behearing. 

appeal against decision of Official Assignee. See Appeal to Court against Official 
Assignee. 

committal for contempt of Court, appeal against, 537. 

Court* appeal to what, 527. 
creditors, by, 535. 
insolvent, by, 534. 

Judge exercising insolvency jurisdiction* appeal from orders of* 527. 
limitation for appeal from order of officer empowered under s. 6* 539. 
limitation for appeal from order of judge exercising insolvency jurisdiction^dSP. 
notice of appeal to Official Assignee* 537. 

Official Assignee* appeal against decisions of. See Appeal to Court against Official 
Assignee. 

Official Assignee, by, 535. 

officer empowered under s. 6* api^cal from orders of* 526. 
orders appealable, 527. 

order for administration in insolvency of estate of person' dying insolvent* appeal 
againstt 537. 

order for private examination, appeal against* 537. 
order of adjudication, appeal against* 529. 
ordArs which may be made in appeal* 538. 
person aggrieved, meaning of, 528. 
petitioning creditor* by, 534. 

Privy Council* to* 539. 
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Appeal — confd. 

refusal to hear, appeal against, 537. 
security for costs of , 638. 
special leave to appeal, 538. 
where Judges differ in opinion, 538. 
who may appeal, 528. 

Appeal to Court airalnst OfScial Assignee— ^ 

decisions of Official Assignee, appeal from, 539. 

insolvent, by, 640. * 

limitation for appeal against Official Assignee, 540. 
parallel enactments, 539. 
person aggrieved, by, 540. 

seizure of property of third person by Official Assignee, 540 
who may appeal, 640. 

Arbitration- 

reference of insolvency petition to, 158. 

Arrangement, Scheme ot^-See Composition. 

Arrest— 

of insolvent under sec. 34, 202 
of insolvent under sec. 36 (2), 204. 

payment or composition, etc., after arrest, fraudulent preference, 450 

Assignee — See Assignment. 

insolvency petition by, of debt, 116. 

Assignment- 

equitable assignment, 321-326. 

of after-acquired property, 347. 

of a mere right to sue, by Official Assignee, 359. 

of debt, and insolvency petition, 115. ^ 

of dividend, 494. 

of future profits of business, 349. 

of instalments under hire-purchase agreement, 350. 

of lease by trustee in bankruptcy to a pauper, 469. 

of right of action of insolvent by Official Assignee, 484, 485. 

of surplus, 496, 

stamp duty, exeB|^)tion of, 572. 

Attfthment — See Seizure, Execution creditor, 
effect of adjudication on, 421. 
of debtor’s property before adjudication, 161. 
of surplus, 496. 

sale of property under attachment by executing Court after notice of order of 
adjudication, 425. 

Auctioneer- 

insolvency of, 331. f 

Audience, right of, 574, 575. 

Banker- 

crossed cheque, 330. ^ 

insolvency of, 328. 

property held on trust by, 328-330. 

short bills, 329. 
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Bar of ExecutlOll— i9e« Leave to execute Decree. 

Bar Of Salt— Leave to sue. 

Benamidar-- 
petition by, 117. 
proof by. 291. 

Books Of account of insolvent- 
destroying of. 499. 
false entries, in 499. 
keeping false books, 499. 

Official Assignee to take possession of, 475, 476. 
omission to keep proper books, 267. 
omission to make entries, 501. 
vrithholding books, 499, 500. 

Burden of Proof- 

act of insolvency, in case of, 109. 
fraudulent preference, in case of, 444. 
offences, in case of, 501. 
protected transactions, in case of, 463. 

transfers within s. 53 of the Transfer of Property Act, in case of, 434. 
voluntary transfers, in case of, 501. 

Business- 

assignment of future profits of, 349. 

power of Official Assignee to carry on insolvent’s business, 482. 
vesting of profits of business in Official Assignee, 370. 

Claims— 

arising out of insolvency, 34. 
not arising out of insolvency, 34. 

Code of Civil Procedure, 1908— 
sec. 24, 55. 
sec. 80, 488. 
sec. 115, 559. 

0. 9, r. 9, 57. 

0. 21, r. 22, 488. 

0. 21, r. 58. 480 [f. n. (c) ]. 

O. 21, r. 66, 480 (addenda). 

0. 121, r. 71, 480 (addenda). 

0. 21, r. 89, 480. 

0. 22, r. 4, 490. 

O. 22, r. 8, 488. 

0. 22, r. 10, 489. 

0. 39, r. 1, 56. 

0. 47, r. 1, 560. 

Commencement of Insolvency— ^Sfee Relation back, 
time of, 412. 

Commission agents— 

l^perty held by insolvent commission agent, 331. 

Committal — See Contempt of Court. 

Committee of Inspection- 

superintendence of administration by, 497. 
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Gompany — 

olause in ariloleB providing for oompulaory transfer of aihares, 389. 
debenture-holders and proteoted transaotionB, 4M. 
no insolvency petition against company, 73A. 
petition by, 114. 

proof by, in respect of disclaimed shares, 472. 
sham companies and relation back, 418. 
shares in, right of Official Assignee to acc^t, 483. 

Composition and Sclieme of Arrangement — 

acceptance by creditors of, 243. 
after adjudication, 242. 
after presentation of petition, 242. 
annulment of, 256, 257. 

annulment of adjudication after approval by Court, 249. 
apart from Insolvenoy Act, 241. 
application to Court for approval of, 244. 
approval of, by Court, 245. 

costs of Official Assignee on annulment after approval, 256. 

Court, approval of, by, 244, 245. 

Court, power of, 246. 
creditors, acceptance by, 243. 
creditors, meeting of, 243. 

creditors, rights of, after approval by Court, 251. 

creditors, remedy of, in default of payment of composition, 254. 

criminal liability aftm, 507. 

ileath of insolvent after approval and before annulment of, 257. 
debts, expunging of, from schedule, 256. 
debts incurred before re-adjudication, 257. 

default in payment of composition and creditor’s remedy, 254. 

discharge of debts, 253. 

discretion of Court, 246. 

effect of apxnroval of, 251. 

expimging debts from schedule, 256. 

Insolvenoy Act, apart from, 241. 

insolvent, revesting of property in, ::56. 

jurisdiction of Court after approval of, 250. 

matters to be taken into consideration by Court, 245 

meeting of creditors,^'^3. 

nofice of meeting to creditors, 243. 

object of approval by Court, 245. 

petition, composition after presentation of, 242. 

power of Court, 246. 

proposal of, 242. 

questions to be considered by Court, 245. 

re-adjudge, power to, 256, 257. See Re-adjudication. 

refusal of, absolute, 246. 

refusal of, conditional, 247. 

releases of debts and, 249. 

revesting of property in insolvent, 256. 

revesting of property in person appointed by Court, 256. 

schedule, expunging debts from, 256. 

secured creditors and, 256. 

surety, liability of, on annulment of composition, 257. 
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Composition and Scheme of Arrangement— contd. 

terminaticni of insolvency proceedings, whether any, on annulment, 260. 
trustee under, right of, to sue, 256. 
withdrawals of debts and, 249. 

Concurrent proceedings— 

adjudication, concurrent orders of, 230. 
anjiulment of one of concurrent adjudications, 230. 
difference between P.-t. L A and Prov. I. A, 230. 
discretion as to, 230. 
stay of proceedings, 230. 

Consideration— 

creditor*s petition and inquiry into consideration for debt by Court, 121. 
proof for debts and inquiry into, by Court, 286. 

■ protected transactions and, 463. 
voluntary transfers and, 433. 

Contempt of Court- 

committal of insolvent for, «02. 
discharge, committal after, 202. 

{lower of Court under Letters Patent, 478. 

Contracts — 

after-acquired property of insolvent, as to, 346. 

after commencement of insolvency, 465. 

assignment of after-acquired property, 347. 

before commencemont of insolvency, 340. 

between commencement of insolvency and adjudication, 457. 

by or with insolvent, when protected, 455. 

damages arising out of, and proof, 288. 

damages arising out of breach of, not a good petitioning creditor’s debt, 118. 

disclaimer of onerous contracts, 468. 

equities. Official Assignee takes subject to, 355 

goods, contracts as to, 341. 

immovable property, contracts as to, 341. 

involving {lersonal skill, 343. 

of service to be rendered to insolvent, 343. 

proof for damages arising out of breach of, 288. 

reoission of, application by the other party for, 470, 

sale of goods, relating to, 341. 

specific performance of insolvent’s contracts as to immovable property, 341, 468. 

Copyright- 

insolvent’s prop^y in, 346. 

* vesting of, in Official Assignee, 346. 

Corporatton — See Company. 

Costs— 

annulment, costs of Officiai Assignee on, after composition, 25. 

tppeal by insolvent against adjudication and costs of Official Assignee, 560, 670. 

applications by Official Assignee, 560. 

discretion of Court as to, 568. 

execution, of, 427. 

insolvency of defendant and continuation of defence by Official Assignee, 490, 669. 
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Costs— contd. 

insolvenoy of plaintiff and continuation of suit by Official Assignee, 489, 569. 
jurisdiction to give, 568. 

leave to Official Assignee to sue or defend and costs, 486, 487. 
meetings of creditors, of, 196. 
motions by Official Assignee, 669. 

Official Assignee, costs of, 568. 
of proving debts, 296. 
proof for costs, 290. 

provision for, before declaration of dividend, 492. 
rules as to costs, 570. 
suit for, 570. 

suits brought by or against Official Assignee, 568. 

Courts — See Jurisdiction, Court executing decree. 

auxiliary, to be, 58. 
constitution of, 31, 32. 

Court to which petition should be presented, 110. 
carrying on business, 112. 
carrying on businm through agent, 112. 
firm, adjudication of, 113. 
imprisonment. 111. 

ordinarily resides or has a dwelling-house. 111. 
petition against passing visitor. 111. 

exclusive jurisdiction of Insolvency Court in matters of voluntary transfers and 
fraudulent preferences, 48. 
executing court. See Court executing decree, 
general powers of Court, 66. 
injunction, 56. 
mode of -taking evidence, 55. 

. power to adjourn proceedings, 55. 
power to amend written process or proceeding, 55. 
power to award costs, 55. 
power to extend time, 65. 
stay of proceedings, 56. 
transfer of proceddjlngs, 65, 

Vhere special procedure is prescribed, 56. 
general powers of procedure, 56. 

High Court and insolvency jurisdiction, 31. 
letters patent and insolvency jurisdiction, 38, 39. 
orders in aid, to make, 60. 

power to decide questions arising in insolvency, 33. 
amendment of s. 7, 44. 

Bankruptcy Acts, law under, 33, 34. 
claimB arising but of bankruptcy, 34-36, 
claims not arising out of bankruptcy, 34-36. 

distinction between claims arising out of bankruptcy and olaimB not arising 
out of bankruptcy, 34-36. 

English law, under, 36. 
limitation, 60. 

Presidency-towns Insolvency Act, under, 39«50. 
powers of High Courts under Letters Patent, 38,. 39. 
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Courts— confvL 

sumniBzy, 47. 

Bui>erior title of trustee in bankruptcy, 34-36. 

^ time for taking objection to exercise of jurisdiction, 49. 

transfers within sec. 53 of the Transfer of Property Act, 48. 
power of High Court to make rules, 570. 
prooedim to be followed by, 55, 56. 
to be auxiliary to each other, 58. 
wrong Court, presentation of petition to, 113. 

Court executing decree- 

application by Official Assignee for possession of attached property, 426. 
costs of execution, 427. 

duties of, as to property taken in execution, 425. 
execution, costs of, 427. 

property in possession of executing Court, meaning of, 427 
sale by, after notice of adjudication, 425. 
secured creditors, realization of attached property by, 427. 
stay of execution before adjudication, 189. 

Creditors— riS^ee Composition, Dividends, Distribution, Secured Creditors, 
Creditors, Proof of Debts, 
apj^al by, 545, 561. 

assignment of right of action by Official Assignee to, 484, 485 

composition. See Composition. 

distribution. See Distribution. 

dividends. See Dividends. 

effect of insolvency on rights of, 282. 

execution. See Execution Creditors. 

execution of decree by. See Leave to execute. 

meetings of creditors, 195. 

petition by, 114-126. Creditor’s Petition. 

preferred creditor. See Fraudulent Preference, 

proof by, when fraudulently preferred, 452. 

proof of debts by. See Proof of debts. 

proxy, may vote by, at meetings of, 197. 

secured. See Secured Creditors. 

suit by, against insolvent. See Leave to sue. 

Creditor's Petition — See Petition. 

abuse of bankruptcy laws and creditor's petition, 123. 

act of insolvency must be within three months of petition, 118. 

adjourning hearing of, 122. 

amendment of, 120. 

contents of, 120. 

debt, amount of, 117. 

debt barred b^^ limitation, 118. 

debt founded on illegal consideration, 118. 

debt, jgint, 118. 

debt piQSt be liquidated, 117. 

debt must exist before act of insolvency, 117. 

debt, stay of proceedings to ascertain amount of, 125. 

debtor as a witness, 120. 

diamiaaal of, for ** sufficient cause,” 122. 

dismissal of, none after discharge, 125. 
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Creditor’s Petition— coned.' 

dismlBsal of, on failnxe to prove neoessaxy facts, 122. 
facts to be proved at the hearing, 120. 
hearing, adjournment of, 122. 
hearing of, 120. 

inquixy into consideration for debt, 121. 
joint debt, 118. 

judgment,.power to go behind, 121. 

limitation, 119. 

order of adjudication on, 126. 

order of adjudication, when it takes effect, 126. 

pendency of insolvency proceedings in another court, effect of, 124. 

requisites of, 114. 

secured creditor’s petition, 119. 

sexvice of, 121. 

stay of proceedings to ascertain amount of debt, 125. 

undischarged insolvent, creditor’s petition against, for second adjudication, 123. 
verification of, 120. 
who may be petitioning creditor, 114. 
assignee of debt, 115. 
benamidar, 117. 
company, 114. 
co-suret>, 117. 

creditor privy to act of insolvency, 116. 

executor, 115. 

factor, 115. 

firm, 114. 

foreigner, 115. 

joint creditors, 114. 

liquidator, 115. 

• lunatic, 115. 
married women, 115. 
minor, 115. 

Official Assignee, 116. 
partners, 114. 

petition against shareholder, 115. 

receiveh>^117. 

sole creditor, 116. 

Stock Exchange creditor, 116. 
surety, 117. 
trustee, 115. 

undischarged insolvent, 115, 
withdrawal of, 153. 

Criminal proceedings — 

admissions by insolvent, admissibility of, 208. 
complaint by Court, 503. 
composition or scheme no bar to, 507, 508, 
discharge no bar to, 507, 508. 
punishment, 500. 

Grown— 

composition or scheme, bound by, 253, 574. 
discharge, bound by, 574. 
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Crown— confil. 

• pfiority of debts, 311. 

provisions, relating to remedies against debtor’s property, bound by, 574. 
ric^ts of, in general, 574. 

Dealings with Insolvent — See Transaotions vrith Insolvent. 

Death — See Deceased Insolvent. 

debtor,^of, 155. 

Debts — See Proof of Debts. 

amount and oharaoter of, for creditor’s petition, 117, 118. 

amount of, for debtor’s petition, 127. 

concealing debts, 600. 

debts not provable and discharge, 278. 

discharge, effect of, on debts, 276-278. 

leave to sue for. See Leave to sue. 

leave to execute decree for. See Leave to execute. 

omission to prove for, effect of, 220. 

paying debt to creditor with intent to give him preference, 501. 

priority of debts, 311-315. See Priority of debts. 

proof of. See Proof of Debts. 

promise to pay, after discharge, 279. 

provable debts and discharge, 278. 

re-adjudication, debts contracted after annulment and before, 257. 
trade debts, 381. 

Debtor — See Insolvent. 

abuse of process, when petition hy, an, 130. 

act of insolvency by, 74 ei eeq, 

adjudication of, on creditor’s petition, 125. 

adjudication of, on debtor’s own petition, 129. 

administration order against estate of deceased debtor, 511. 

annulment of adjudication, 222. See Annulment of Adjudication. 

committal of. See Arrest, Ck>ntempt of Cburt. 

death of, continuance of proceedings, on, 155. 

definition of, 62. 

deceased debtor, administration order against estate of, 511. 
foreigner, 62. 

fraudulent preference by, 440 et seq. See Fraudulent Preference. 

joint debtors, 70. 

limatics, 69. 

married woman, 68. 

minors, 66, 67. 

offences by. See Penalties. 

partners, 70. 

petition by. See Debtor’s Petition, 
wrong tklvlH, presentation of petition to, 113. 

* Debtor’s Petition— 8ee Petition. 

abuse of process of Court and, 130. 
attachment of debtor’s property, 127. 
conditions on which debtor may petition, 127. 
contents of, 128. 
debt, amount of, 127. 
dismissal of, 129. 
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Debtor’s Petition— cotica. 

impiiflonment of debtor* 127. 

leave of Court* for presentation of debtor’s petition* when necessary* 127. 
order of adjudication on* 129. 

petition by debtor whose adjudication has been annulled for failure to apply for 
discharge, 127. 

undischarged insolvent* petition for adjudication by* 131. 
withdrawal of* 153. 

Deceased Insolvent- 

administration of, 511. 
administrator-general, jurisdiction of, 513. 
legal representative* payment by* 513. 
mode of administration* 512. 
payment by legal representative* 513. 
vesting of estate* 512. 

Deputy official Assignee— -iSee Official Assignee, 
appointment of* 514. 
powers of, 514. 
removal of, 514. 
security to be given by, 514. 

Discliarge* 201 - 281 . 

absolute order of, power to make, 261. 

absolute order of* power to refuse, 261. 

absolute refusal of discharge, 262. 

absolute order of, refusal of* 263. 

annulment of adjudication on failure to apply for* 275. 

application for, 258. 

application for* notice of, 259. 

application for* hearing of* 259. 

assets not of requisite value and discharge* 266. 

assets, failure to account for loss of, 269. 

books of uccount* omission to keep* 267. 

concealment of property and discharge, 270. 

conditions* discharge subject to, 261* 272. 

Court* powers of, 261. 

criminal liability after discharge, 280. 

Grown debts not extinguished by, 276. 

^debts, contractin^f* without reasonable expectation to pay* 268. 
debts barred by discharge, 279. 
debts not provable and discharge* 278. 
decree, requiring insolvent to consent to, 264. 
discharge not a termination of insolvency proceedings* 280. 
discharge subject to conditions* 261* 272. 
discretion of Court, 260. 
dividend of not less than four annas* 264. 
duties of insolvent after* 281. 

'effect of, 276. 

debts from which insolvent is released, 277. 
debts from which insolvent is not released, 277, 278. 
debts not provable in insolvency and dichaige* 278. 
debts provable in insolvency and discharge, 278. 
promise to pay debts barred by discharge, 279, 
property acquired by insolvent after disohaige* 279, 
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Discharge— concxL 

effect of offences on discharge, 503. 
excepted debts, 276. 

Crown debts, 276. 
debts incurred by fraud, 276. 
liability for maintenance, 277. 
extravagance in living, 269. 

facts wmch prevent absolute, that is, immediate unconditional dischaige, 266. 
assets not of requisite value, 266. 
assets, failure to account for loss of, 269. 
books of account, omission to keep, 267. ' 
concealment of property or books, 270. 
contracting debts without reasonable expectation to pay, 268. 
fraudulent breach of trust, 270. 
frivolous or vexatious defence, 270. 
frivolous or vexatious suit, 270. 
rash and hazardous speculations, 269. 
trading after knowledge of insolvency, 2G8. 
undue preference, 270. 
failure to apply for, 232 et ^eq/ 
foreign and indian orders of, 280. 
fraud, debts incurred by, not extinguished by, 277. 
fraudulent breach of trust, and discharge, 270. 
frivolous or vexatious defence, 270 
frivolous or vexatious suit, 270. 
grounds for refusing absolute discharge, 266. 
historical review, 258. 

immediate unconditional discharge, refusal of, 263. 

insolvency petition cannot be dismissed after, 125. 

judgment, I'equiring insolvent to consent to, 264. 

maintenance, liability for, not extinguished by, 277. 

marriage settlement, 275. 

matters to be considered by Court, 260. 

notice of application for, 259. 

order of discharge conclusive evidence of insolvency, 279. 

powers of Court as to,' 261. 

private examination after, 209. 

promise to pay debt barred by, 279. 

property acquired after, 279. 

provable debts and, 278. 

public examination to bo concluded before, 258. 

refusal of immediate unconditional discharge, 263. 

refusal of, with liberty to apply, 273. 

refusal of, not a termination of insolvency, 275. 

renewA triplication for, 273. 

report of Official Assignee, 259. 

restrictions on powers of Court, 262. 

ieview.273. 

revocatmn of order of, 281. 
speculation and disohaige, 269. 
surety and, 278. 

suspending discharge, 261, 263, 271. 
suspending dischaige and attaching conditions, 261 . 
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Discharge ^•^eomd. 

suspending disohazge until payment of dividend, 264. 

termination of insolvency, whether operates as disohaige, 28C. 

time, fixing of, to apply for discharge, 232. 

trading after knowledge of insolvency, 268. 

undischarged insolvent obtaining credit, 606, 606. 

undue preference and discharge, 270. 

variation of terms of order. 274. 

Disclaimer, 467*472. 

by Official Assignee, 468. 
contracts, of, 468. 

order rescinding contract, 470. 
specific performance by Official Assignee. 468. 
specific performance against Official Assignee, 468. 
earlier statutes as to, 467. 
effect of, 470. 
leaseholds, of, 469. 

mortgagee of leasehold, 468. 
proof by lessor for injury, 472. 
vesting order in respect of leaseholds, 471. 
onerous property, what is, 468. 
order rescinding contract, 470. 
order vesting disclaimed property, 470. 
persons injured by disclaimer, 472. 
power to call on Official Assignee to disclaim, 469. 
proof by person injured by, 472. 
shares, disclaimer of, and proof by company, 472. 
time for, 469. 

vesting disclaimed property, order, 470. 
vesting order in respect of leaseholds, 471. 
writing, disclaimer to be in, 469. 

Disqualifications of insolvent — 
enumeration of, 190, 191. 
removal of, 190. 

where insolvency caused by misfortune without misconduct, 100. 

Distress— v 

light of, none after adjudication, 316. 

Distribution of property— iSfes Dividends. 

administration of estate in two oountries, in case of, 496. 

allowance to insolvent, 495. 

distributiun of dividends. Bee Dividends. 

surplus to be paid to insolvent, 496. 

Dividends— 

administration of estate in two oountries, in ease of, 496. 
allowance to insolvent, 495. 
assignment of, 494. 
calculation of, 492. 

deceased person, dividend payable to estate of, 496. 

distribution of, 492. 

first dividend, 492. 

final dividend, notice of, 493. 
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DivldendB— ccrntd. 

final dividend, when to be declared, 493. 
joint and separate dividends, 496. 
lapse of time no bar to proof, 494. 
no Biiit for, 495. 
not a debt, 494. 
notice of final dividend, 493. 
reduction of proof, 496. 
setting aside declaration of dividend, 493. 
suit, none for, 496. 
surplus, insolvent entitled to, 496. 
assignments of surplus, 496. 
attachment of surplus, 496. 

surplus after distribution under composition, 496. 
unclaimed, 497. 
when set aside, 493. 
where creditor overpaid, 495. 

Double Insolvency— 

effect of, 324-326. 

Ex parte Waring, rule in, 324-326. 
bolder of bill in, 324 si ss^. 
second insolvency, rights in, 365. 

Double Proof, 292. 

Duties of Debtor— 


as to discovery and realization, 200. 
committal for contempt, 202. 
duties after discharge, 281. 
to aid Official Assignee, 201. 
to execute transfers of his property, 201. 

Effbctr-** 


adjudication, of, 166 si ssgf. 
annulment, of, 238 si seg. 

composition or scheme of arrangement of, 251 si ssg. 

discharge of, 276. 

double msolvency, of, 324 si ssg. 

notice of presentation of petition of, and proof, 311. 

notice of presentation of, and protection section, 465. 

notice of presentation of, and rights of execution creditors, 419, 420. 

Euuitable Assignment, 32i. 

EQUities — Official Assignee takes subject to, 355, 467. 


Equity of Redemption— 

veeMsg^j^m Official Assignee, 184. 

Estoppel— 


s 


covenant given by or accounts stated with insolvent, no estoppel against Official 
Assignee, 296. 

judgment against insolvent, no estoppel against Ihsolvenoy Court, 121’, 286, 287. 
of creditor privy to transfer for benefit of creditors, 77, 89, 116. 
of Official Assignee by insolvent’s admissions, gee Addenda, 
subsequent creditors and estoppel of Official Assignee, 372. 
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Evidence- 

answers given by witness at private examination as evidence against him, 207, 208, 
445. 

answers given by insolvent at private examination when evidence against him 
207, 208. 

answers given by insolvent at public examinatipn when evidence against him, 199* 
Examination — S^e Private Examination, Public Examination. 

Exclusive Jurisdiction— 

of Insolvency Court, 48, 429, 441. 

Execution — Set Execution Creditor. ^ 

attachment, effect of adjudication on, 421. 
costs of, 427. 

creditor when not entitled to benefit of, 419. 

leave to sue does not imply leave to execute, 176. 

leave to execute decree against insolvent’s person, 178. 

leave to execute decree against insolvent’s property, 176. 

property in execution, when to be delivered to Official Assignee, 425 el aeq. 

reputed ownership of goods seized under, 385. 

restrictions of rights of creditors under, 419 it aeq, 

stay of, against insolvent’s person, 189. 

stay of, against insolvent's property, 189. 

Executing Court — Set Court executing decree. 

Execution Creditor- 

assets realized in course of execution, 421. 
attachment, effect of adjudication on, 421. 
benefit of execution, when not entitled to retain, 419. 
costs of execution, 427. 
dividing line, 419. 

duties of executing Court as to property taken in execution, 425*427 
English law, 420. 
garnishee notice, 422. 

money in Court, rights with regard to, 422, 423. 
order for rateable distribution, 422. 
property .taken in execution, 425-427. 
purchaser at execution-sale, rights of, 424. 

sale by executing Court after notice of order of adjudication, 425. 

receiver of mortgaged property and subsequent insolvency, 422. 

reputed ownership of goods seized under execution, 385. 

restrictions of rights of, 419, et aeq, 

rights of, 419. V 

ftecured creditors, rights of, 422. 

when entitled to benefit of execution, 419. 

Execution Furebaser— 
buying in good faith, 424. 
rights of, 176-178. 

Execution Sale — Set Execution Creditor, 
act of insolvency on, 92. 
purchaser under, 176-178, 424. 

Executor— 

executor and reputed ownership, 400. 

executor de son tort and reputed ownership, 401. 

no right of retainer, 183, 291. 

petition by, 115. 

proof by, 291. 

property held by insolvent as, 318. 
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Factor— 

insolvenoy of, 330. 
peUtion by, 115. 
property in hands of, 330. 

reputed ownership of goods in hands of insolvent factor, 401. 

Fees and Percentages, 575. 

Firm — See Partners. 

adjpdioation of, 70-72. 

joint Hindu family firm, 72-73 A. 

petition against, 70. 

petition against, to which Court to be presented, 113. 
petition by, 114. 

petition by or against, to which Court to be made, 113. 
proceedings in firm’s name, 71. 
proof against, by separate estate of a partner, 313. 
proof by, against separate estate of a partner, 313, 314. 

Foreign Insolvency— 

and distribution, 496. 

Foreign Order of Discharge- 

effect of, 280. 

Foreigner— 

adjudication of, 62. 
petition by, 115. 

Forfeiture Clause- 

annulment of adjudication, effect of, 337. 
bankrupt cannot defeat his own interest, 336. 

English law as to, 335. 
forfeiture of lease on assignment, 338. 
forfeiture of lease on insolvency, 338. 
forfeiture of share in partnership, 339. 

Indian law as to, 338. 
intention to benefit donee, 337. 
settlement, in, 336-338. 

wife and children, provision for maintenance ot, 337. 
will, in, 335-338. 

Fraudulent Preference- 

agent, payment to, by way of fraudulent preference, 450. 
application to set aside, by whom to be made, 462. 
application to set aside, limitation for, 454. 
arrest, payment to creditor after, 203. 
hardea of proof, 444. 

circumstances negativing view to prefer, 449. 
creditor, person preferred must be a, 442. 

*^tilli||^or execution of mortgage and, 439. 
definear89. 
essentials of, 441-444. 

adjudication must be on a petition presented within three months, 450. 
^ inability to pay debts, 441. 

person preferred must be a creditor, 442. 
there must be preference in fact, 443. 
view to prefer, 443. 
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Fraudulent Preference— contxL 

evidence of Intent to prefer* 445. 

evidence* answers given by a creditor at his private examination^ 445. 
exclusive jurisdiction of Insolvency Court to set aside* 44L 
good faith of preferred creditor immaterial* 446. 
history of* 440. 

Inability to pay debts essential* 441. 
intent to prefer* evidence of* 445* 449. 
limitation for application to set aside* 454. 
mortgage executed pursuant to order of Court* 439 
object of doctrine of* 440. 

payment by way of fraudulent preference after presentation of petition. 454. 

payment to creditor after arrest* 203. 

payment to creditor’s agent* 450. 

person preferred must be a creditor* 442. 

preference in fact* 443. 

previous enactments* 440. 

pressure by creditor* effect of* 440. 

proof by creditor fraudulently preferred* 452. 

purchasers in good faith from preferred creditor* 453 

test of* 443. 

third persons making title in good faith* 453. 

threat of *l^al proceedings* 448. 

three months* must be within* 450. 

view of benefiting debtor himself* 448. 

view of preferring creditor* 443. 

voidable* not void* 451* 452. 

voidable* but for benefit of all creditors* 453 

what is* 89. 

what is not* 446-450. 

Garnishee Notlce-r- 

pasrment under* and rights of decree-holder* 422. 

Gazette — 

evidence of adjudication* 573. 
publication of rules in* 572. 

Goods — Property. 

Goodwill — 

sale of* by Official Assignee* 481. 
soliciting customers after sale of* 481. 
vesting of* in Offioial Assignee* 344. 

High Court- 

appeal to* 527. 

assignment of insolvency work to special ‘Judge* 31. 
insolvency jurisdiction part of ordinary jurisdiction* 31. 
jurisdiction of* 31. 

letters patent* powers of High Courts under* 38. 

power to stay suits or other proceedings in subordinate Courts* 185. 

power to annul and stay insolvency proceedings in subordinate Courts* 186. 
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Hindu Joint Family— 
adjudication of, 72-73A 
fa^er, power of, to sell family property, 351. 
insolvency of manager, father or other member, 350-363. 
manager, power of, to s^ family property, 360. 
sons, interest of, 53. 

Hlre-pnrchase Agreement— 

assighment of instalments under, 350. 
reputed ownership under, 402. 

History of Bankruptcy Law — Origin and History of Bankruptcy Law. 

Illegal Transaction- 

petition in respect of, 118. 
proof in respect of, 285. 
whether protected, 417. 

Imprisonment— Arrest. 

Incriminating Questions— 
public examinatioti, at, 207. 
private examination, at, 207. 

Injunction, 56. 

Insolvency- 

acts of, 74 €f seg. 

after-acquired property. See After-acquired Property, 
annulment of. See Annulment. 

•arbitration, submission to, effect on, 484. 
commencement of, 412-414. 
concurrent insolvencies, 230. 
contract, disclaimer of, 468, 470. 
contract, effect on, 340-341. 
creditors, effect on rights of, 282. 

execution creditors, effect of insolvency on rights of. See Execution Creditors, 
foreign, 496. 
forfeiture on, 356 ef seg. 

fraudulent preference. See Fraudulent Preference. 

petition. See Petition, Creditor’s Petition, Debtor’s Petition. 

power of attorney, revoked by, 373. 

protected transaction. See Protected Transactions. 

relation back of trustee’s title. See Relation Back. 

second insolvency, 365. 

suit founded on debt barred by, 279. 

suit, insolvency of party to, 488-490. 

voluntary transfers, effect on. See Voluntary Transfers. 

Innrtfff JJt— Debtor. 

after^bquired property, 360 el eeq. See After-acquired Property. 

aggrieved by act of Official Assignee, 539. 

allowance to, 495. 

amest of. ^ See Arrest. 

appeal byl See AppeaL 

appointment in favour of, 372, 373. 

books of. See Books of Account. 

businesB, managed by, 495. 
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Ins olvent — caHtd. 

.companies cannot be, 73A 
committal of. See Contempt of Court. 

composition, 241 el seq. See Composition and Scheme of Arrangement, 
contracts requiring personal skill Of, 342. 
copyright, 346. 

creditors, rights of. See Creditors, 
creditors, rights of subsequent, 372. 
defeating his own interest, 336. 

dealings by, in respect of his property, 189, 456 et aeq. 
discharge of, 268 et aeq. See Discharge. ^ 

death of, after composition, 267. 
disqualifications of, 190. See Disqualifications, 
duties of, 200. See Duties of Debtor, 
estoppel. See Estoppel. 

execution creditors, rights of. See Execution Creditors. 

family, allowance for maintenance of, 495. 

goodwill, soliciting customers after sale of, 344, 481, 

maintenance allowance to, 496. 

offences by, 490 ei aeq. See Penalties. 

penalties, 499 et aeq. See Penalties. 

personal earnings, 369. 

persons who may be adjudged insolvent, 62. 

private examination of; 203 et aeq. See Private Examination. 

property of, 316 et aeq. See Property. 

property, may purchase his own, 481. 

property of, seizure of, 473, 474. 

public examination of, 198 et aeq^ See Public Examination, 
re-adjudication of, 266. 

rights of action, 363. See Bights of Action. 

salary or income of, 371. 

second insolvency, 366. 

surplus, insolvent entitled to, 496. 

trading by, for benefit of creditors, 495, 496. 

transactions by, in respect of his property, 189, 466 et aeqm 

undischarged, obtaining credit, 506, 606. 

undischarged, creditors petition against, 123. 

undii^harged, petition by, for his own adjudication, 131. 

undischaiged, suits by, 354. 

who may be adjudged insolvent, 62. 

Interest — 

in case of a surplus, 307. 
mortgage debt, on, 307. 
proof for, 304. 

none after adjudication, 304, 307. 
rate of, 

where interest is stipulated for, 305. 
where interest is not stipulated for, 305. 
rebate of, on debt not presently payable, 306. 

Usurious Loans Act, 307. 

Interim Receiver — 

appointment and powers, of, 159. 
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Joint and aenarato delita aid ostato-^ee ArtneifL 
Joint Greditora-^ 

petition by, 114. 
piOof by, 313. 

Joint Debtora— 

adjudication of, 70. 

disohaige of one, no release of others, 270. 
single petition against, 70. 

Joint Hindu Family — 8ee Hindu Joint Family. 

Judgment— 

oonaideiation for, inquiry into, 121, 286-287, 372. 
disohaige, subject to conditions as to, 263, 261, 265. 
entering up against insolvent, 264, 265. 
fraudulent preference by deferring judgment, 441. 
proof in respect of, 286, 287, 372. • 

Jurladlctlon— ^66 Courts, 
adjudicate, to, 62. 
amendment of sec. 7, 44-47. 
appeal. See appeal, 
chambem, exercise of, in, 31. 

Courts, of, 31. 

English law, under, to decide questions of title, 36. 
exclusive jurisdiction of Insolvency Court, 48, 420, 441. 
fictitious transfers, 52, 53. 

fraudulent preferences, exclusive jurisdiction as to, 441. 
in insolvency, 33. 

claims arising in insolvency, 34. 
claims not arising out of insolvency, 34. 
consent, 38, 44-46. 

Courts to be auxiliary to each other, 58 el eeq. 
discretionaiy under English law, 36. 

English law, under, 36. 
exclusive, whether, 48, 429, 441. 
injunction, 56. 

Letters Patent, under, 38. 

limitation for application under sec. 7, 60. 

objection to, when to be taken, 49. 

Presidency-towns Insolvency Act, under, 39. 

decisions prior to amendment of sec. 7, 40, 4^ 
decisions under amended s. 7, 46, 47 
sec. 7, amendment of, 44. / 

le-hearing, 523. 
review, 523. 

strangers to the bankruptcy, over, 34-36, 3% 4-1-47. 
^Ajj^mkrion to, 37 ef eeq* 
summa^ 47, 

superior ^le of trustee in bankruptcy, 34-36. 

time for ta'kog objection to, 49. 

title, questions -tf^ and jurisdiction, 33* 

transfers witkin n. oe of Transfer of Property Act, 48. 

voluntary tmnsfers, «x(duaive iurisdiotion as to^ 48, 429. 

wrong Court, petition 113* 
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Labourer — 

wages of, when preferential debt, 312. 

Landlord — See Liease. 

Lease — 

alienation, covenant against, not binding on Official Assignee, 338. 

covenant against assigning, 338. 

determination of, on insolvency, 338. 

disclaimer of, 469. 

fixtures, reputed ownership of, 377. 

forfeiture of, on assignment, 338. 

forfeiture of, on insolvency, 338. 

liability of assignee of lease and proof, 288. 

pauper, assignment to, 469. 

Leave to sue Insolvent — 

does not imply leave to execute, 175. 

during pendency of insolvency proceedings, 174. 

limitation for suit against insolvent after annulment of adjudication, 180. 

must be obtained before institution of suit, 171. 

secured creditors, 183, 431. 

suits commenced before adjudication, 176. 

when necessary, 170. 

when not necessary, 175. 

Leave to execute Decree against Insolvent — 

execution against insolvent’s person, 178. 
execution against insolvent’s property, 176. 
secured creditors, 183. 

l/)ave to present Petition — 

annulment of adjudication where petition presented without leave, 229. 
tases in which leave should be obtained, 145. 

Letten — 

re-drection of. 203. 

Letters Htent— 

jurisdioion under, 38. 

License to atize goo^s — 

efiect of adjudication on, 347. 

Lien — 

books of account, on, t73, 475. 
factors, 331. 

reputed ownership of go%ds in bands of lien creditor of bankrupt, 384. 

solicitor employed by Ofik^ial Assignee, 483. 

trustees of void settlement, lien of, for costs, 438. 

unpaid vendor^ 341. ^ 

Limitation — 

acknowledgment of debo in petition or schedule, 182. 
annulment of adjudication, suit against insolvent aft«r« 181. 
appeal from order of Court, 539. 

appeal from order of officer empowered under s. 539. 
appeal to Court against Official Assignee, 540, 
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Limitation — cofitid. 

application to decide questions of title* 49. 

application for annulment* 229. 

debt barred by limitation and petition* 118. 

debt barred by limitation and proof* 286. 

fraudulent preference, application to set aside* 454. 

proof of debt and limitation, 494. 

review* application for* 525. 

suit a^jidnst insolvent after annulment* 181. 

title**application to decide questions of* 50. 

voluntary transfers* application to sst aside 432. 

Liquidator- 

petition by* 115. 

Lunatic- 

adjudication against* 69. 
petition by* 115. 

Major Offences— 499 et aeq. 

Malicious proceedings- 

compensation for* 157. 

Manager- 

appointment of special* 169. 

Married woman- 
adjudication of* 68. 
petition by* 115. 

Meeting of Creditors— 
adjournment of* 197. 
admitting proof, 197. 
chairman of* 196. 
costs of* 196. 
insolvent to attend, 196. 

meeting of creditors* when to be summoned* 195. 
minutes of proceeding, 197. 
negotiable instruments, proof in respect of* 197 
non -receipt of notice, effect of, 196. 
notice of meetings, 195. 

proof by partner, 1 97. • 

proof in respect of negotiable instrument* 197. 

proof of issue of notice* 196. 

proxy, creditor may vote by* 197. 

proxy* general* 197. 

proxy* instrument of* 197. 

proxy* Official Assignee as* 197. 

fh.**:^when to be deposited* 197. 

rejecUr^^^froof* 197. 

right to vote, 196. 

secured creditor and voting* 196. 

8ecu||ty* creditor may be required to give up* 197. 
summoning of meetings* 195. 

vote* none for unliquidated or contingent debt or any debt the value of which is 
not ascertained* 196. 
voting by secured creditor* 196. 
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Jflnor-*^ 

partner, adjudication of minor, 67. 
petition against, 60. 
petition hy, IIS. 

Minor Offencest 366 ei seg. 

Mistake- 

goods delivered to insolvent by, 366. 
money paid to Official Assignee by, 368. 

Mortgage — See Secured Creditors, 
act of insolvency, when, 80-86. 
disclaimer, effect on, 468-471. 
suit on, alter adjudication, 183. 

Mortgagee — See Secured Creditors. 

additional security for, on insolvency, 339. 
of lease, provision for rights of, on disclaimer, 408. 

Mutual dealings and Set-off- 

balance, date for ascertaining, 311. 

Civil Procedure Code, 1908, set-off under, 308. 

contributories and set-off, 310. 

costs and set-off, 311. 

date for ascertaining balance, 311. 

debts must be between same parties, 310. 

debts must be due in same right, 310. 

earlier law as to set-off, 308. 

mutual dealings, what are, 308. 

notice of presentation of petition, effect of, 311. 

set-off and avoidance of voluntary transfers, 438. 

set-off none unless claims result in pecuniary liabilities, 309. 

when allowed, 308. 

Non-trader— 

adjudication of, 73A. 

Notice Of Suspension of Payment— /See Acts of Bankruptcy. 

Offences — See Penalties, 
major, 499. 
mitior, 366. 

Official Assignee — See Deputy Official Assignee, 
accounting to Court by, 618. 

act or decision of, application to Court by person aggrieved. 

against Official Assignee, 
action by or against, 486-491. 

admission by insolvent, when binding. See Addenda, 
admission or rejection of proof by, 197, 295. 
mpfmi by, 636. 

application to Court by, for directions, 517. 
appointment. Irregularity in, 674. 
appointment of, 614. 
arbitration, power to refer to, 483. 
assignment of right of action by, 484, 486. 
attendance of insolvent on, 201. 
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Officlftl ASBlcnee— cotinL 

carrying on bunness of insolvent Ly^ 482. 

commisnon of, 516. 

oompromise by, 483. 

control of Court over, 618. 

costs, 616f668. See Costs. 

Creditors, duty to furnish list of, 614« 

Deputy. 8u Deputy Official Assignee 
direcfSons of Court, application for, 617. 
directions of creditors, must have regard to, 616. 
disclaimer by. See Disclaimer. 

discretion of, as to management and distribution of property, 517 
discretionary powers of, 517, 

distribution of property by. See Distribution of Property, Dividends. 

dividends, declaration of, and oversight or mistake of Official Assignee, 493, 494. 

dividends, omission to pay, 616. 

division of property in specie by, 486. 

duties as regards insolvent’s conduct, 614. 

duties of insolvent, 200. 

duty to furnish list of creditors, 514. 

equities. Official Assignee takes subject to, 365. 

Ex parte James, ruling in, 367-359. 
fraud, goods obtained by insolvent by, 366. 
guardian of public morality, 166. 
insolvency rules relating to, 618. 

interference with, restrained by injunction. See Addenda. 

intervention of and after-acquired property, 366. 

irregularity in the appointment of, 674. 

leaseholds, liability in respect of, 469-471. 

legal practitioners, power to employ, 483. 

liability of, for costs, 516, 668. 

management of property, 617. 

meetings of creditors to bo summoned by, 196, 

mere right to sue, transfer of, by, 359. 

minutes of proceedings at meetings to be kept by, 197. 

misfeasance of, 516. 

mistake, goods delivered to insolvent by, 356. 

mistake, money paid to Official Assignee by, 368. ^ 

mortgage by, 483. 

mortgage, Official Assignee takes subject to, 366. 
must act honourably, 356-369. 
name under which to sue or be sued, 616. 
oath may be administered by, 614. 
office vacated by insolvency of, 616. 

^Scial name of, 487, 616. 
petii/ll** 116. 
possession to be taken by, 473. 
power to administer oath, 614. 
power to reject proof, 197. 

powffirs of, which may be exercised with leave of Court, 482-486. See Realization 
of Property, 

powers of, which may not bo exercised without leave o( Court, 480-482, See 
Realization of Property. 

pre-emption. Official Assignee takes subject to, 356. 
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OfSclAl Assignee —contJ. 

proceedings, power of, to institute or defend, 483, 486-491. 

proceedings in name of, by insolvent or creditor on indemnity, 487, 535. 

proof, power to reject, 197. 

proofs, admission or rejection of, by, 197, 296. 

proxies to be issued by, 197. 

public examination, may take part in, 198. 

purchase of insolvent’s property by, 481. 

realization of property by. See Realization of Property. 

receipts by, 482. 

receiver. Official Assignee to have powers of, 473. 

relation back of title of, 411 ef seq. See Relation back. 

removal of, 514. 

remuneration of, 616. 

reports as to debtor’s conduct, 269, 514. 

reputed ownership, bankrupt’s property in. See Reputed Ownership, 
rights of action, 353. 

rights of action, assignment of, by, 484, 485. 

sale by, 480, 483. 

security for costs by, 489. 

security to be given by, 614. 

small insolvencies, 609. 

solicitor, employment of, by, 483. 

suits by and against, 486, 491. 

as to insolvent’s property, 486. 
costs of suit, etc. See Costs, 
defendant, insolvency of, ponding suit, 489. 
leave to sue and defend, 486, 487. 
no leave necessary to sue Official Assignee, 488. 
notice under sec. 80 of Civil Procedure Code, 488. 
notice under O. 21, r. 22, of Civil Procedure Code, 488. 
plaintiff, insolvency of, pending suit, 488. 
summary administration, 609. 
unclaimed dividends in hand of, 497. 
vesting of insolvent’s property in, 167. 

Official Receiver — ^ 

ui^er Rnglish law, 132. 

Order and Disposition Clause — See Reputed Ownership. 

Order of Adjudication — See Adjudication. 

Origin and History of Bankruptcy Law — ^Lecture T. 
bankruptcy offences, 18. 
bankruptcy notice, 28. 

Commissioners, appointment of, 7. 
common law and debtors, 3. 
common law of bankruptcy, 4. 

Court of Bankruptcy, 12. 

Court for Relief of Insolvent Debtors, 13. 
examination of witnesses [P.-t. 1. A.], 27. 
firms, adjudication of, 22. 
first statute of bankruptcy, 6. 

High Courts Act and Letters Patent, 15' 
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Origin and History of Bankruptcy Law— contii. 

Hindu law and debtors, 1. 

Indian Insolvency Act, 1848, 15. 
insolvency law in the mofussil, 17. 
insolvency law in Presidency-towns, 14. 
miscellaneous suggestions, 29. 
object of bankruptcy law, 1. 

Presidency- towns Insolvency Act, 16. 
prosedure under early bankruptcy law, 11. 
public examination [Prov. I. A.], 21. 
questions of title, 18. 

relation back and protected transactions, 23. 
reputed ownership and secured creditors, 25. 

Roman law and debtors, 2. 
statute law, 4. 

Statute of Anne (4 Ann. c. 17), 9. 

Statute of Anne (5 Ann. c. 22), 10. 

Statute of Elizabeth (13 Eliz. c. 7) confined to traders oniy, 6, 7. 

Statute of George II (5 Geo. 2, c. 30), 10. 

Statute of George IV (6 Geo. 4, c. 16), 11. 

Statute of James (21 Jam. 1, c. 19), 8. 
subsequent Bankruptcy Acts, 12 
title, questions of, 18. 

PartnerS'-iSfee Firm. 

act of insolvency by, 70. 

act of insolvency by a partner as agent, 104. 

adjudication of, 70. 

adjudication of firm, 70. 

administration of estate of, 313. 

chose in action, interest in firm is, 381. 

consolidation of proceedings against, 164. 

dissention of firm, none on adjudication of a partner, 344. 

discharge, misconduct of one, 277. 

distinct firms with common members, 314. 

firm, adjudication of, 70. 

firm, petition by, 114. 

forfeiture of share in partnership, 339. 

general rule as to proof, 313. ^ 

exceptions to, 313. 

goodwiU, sale of, by Official Assignee, 481. 
goodwill, vesting of, in Official Assignee, 344. 
holding out as a partner, adjudication in case of, 71. 
major and minor firm, 313, 314. 
n^inor partner and adjudication, 67. 

by partner of partnership property to secure his private debt, when an 
act btiinsolvency, 88. 

Official Assignee and partner, suit by, 490. 
petition against, 70. 
petition by, 114. 
pfoof against, 313. 

proof by joint creditors against separate estates when allowed, 313. 

proof by partner against partner, 315. 

proof by retired partner against continuing partners, 315. 
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proof by logal roproseiitative of decoAsed partner against survlnog partnert» $15. 

proof by separate estate of a partner against joint estate, 313. 

proof by firm against separate estate of a partner, 313, 314. 

proof, election where double rights of, 814. 

proof in respect of distinct contracts, 316. 

fvoof where same person is joint and separate creditor, 314. 

reputed ownership, effect of, on different estates, 400. 

share in partnership, vesting of, in Official Assignee, 344. 

suit by Official Assignee and insolvent’s partner, 490. 

suit by solvent partner, 491. 

void provision in partnership deed, 339. 

Pfttnershlp— Partners, Firm. 

forfeiture of share in partnership, 339. 

Patent- 

vesting of, in Official Assignee, 346 

Pay— 

vesting of, in Official Assignee, 371. 

Penalties— 

books, destroying of, 600. 

books, withholding, 600. 

burden of proof, 601. 

changes in law as to, 603. 

classification of offences, 499. 

commitment to High Court Sessions, 605. 

complaint by Court, 603. 

composition, criminal liability after, 607. 

concealment of debt, 600. 

concealment of property, 600. 

criminal liability after discharge or composition, 607. 

discharge, 'criminal liability after, 607. 

discharge, effect of offences on, 603. 

documents, withholding of, 600. 

doing away with property, 600. 

English law, under, 498. 

entries, omission to make, 601. 

enumeration of off^es, 499. 

failure to perform duties, 600. 

false entries in books, 600. 

falsifying books, 600. 

fraudulent concealment of property, 600. 

fraudulent disposal of property, 601. 

Indian Penal Code, offences under, 607. 
magistrates, jurisdiction of, 606. 
mortgaj^g property, 600. 
offence by undischarged insolvent, 605. 
offence when must have been committed, 602. 
offences, enumeration of, 499. 

offences which can be committed by any person who is adjudged insolvent^90. 
offences which can be committed by any person other than the insolvent, 607. 
offences which can be committed by insolvent and others, 607. 
omission to make entries, for, 601. 
preliminary inquiry by Courts 604. 
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preliminary inquiry at what stage to be held, 1105. 
undischarged insolvent obtaining credit, 505, 506. 
undue preference, 501. 

Person Aggrieved, 528. 

Petition — See Creditor’s Petition, Debtor’s Petition, 
amendment of, 120. 

arbitration, reference of petition to, 158. 
consolidation of petitions, 154. 
consolidation of petitions against partners, 154. 

Ooui*t to which petition shosild be presented, 110. 
creditor’s petition. See Creditor’s petition, 
debtor’s petition. See Debtor’s petition, 
dismissal of, against some respondents, 157. 
firm, against, 113. 

petition, to which Court to be presented, 110. See Courts. 

petitioning creditor’s debt. See Petitioning Creditor. 

power of Court to change carriage of proceedings, 154. 

stay of proceedings under, 157. 

withdrawal of, 153. 

wrong Court, petition to, 113. 

Petitioning Creditor — See Petition, Creditor’s Petition. 

debt must exist before insolvency, 117. 
debt must be liquidated, 117. 
joint debt, 118. 

petitioning creditor’s debt, 117. 
amount of debt, 117. 
debt barred by limitation, 118. 
debt founded on illegal consideration, 118. 
debt must be liquidated, 117. 
debt must exist before act of insolvency, 117 
proof by, 295. 

who may be, 114 ei eeq. See Creditor’s petition. 

Pledge— 

of goods held by reputed owner, 384. 
pledgee of goods as true owner, 398. 

PoSSeSBlon—iSree Seizure. 

Power— 

of father of joint Hindu family to sell joint family property, 341. 
^^ ^nager of joint Hindu family to sell joint family property, 350 

Power of AiBK)intment— 

whether exercisable by Official Assignee, 372 

Power ^f Attorney- 

duty of debtor to execute, 200. 
revocation of, by insolvency, 373. 

Power to revoke trusts— 

whether passes to Official Assignee, 373. 
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Powers of Ctonrt-- 

general powers of Courfc, Sd. 
adjourning prooeedings, 55. 
amendment of prooess or proceeding, 55. 
costs, power to award, 55. Costs, 
evidence, mode of taking, 55. 
injunction, 56. 

public examination, when may be dispensed with, 55. 

stay of prooeedings, 56. 

time, power to extend time, 55. 

transfer of prooeedings, 57. 

power to decide questions arising in insolvency. /See Jurisdiction. 

Pre-emption- 

Official Assignee takes subject to rights of pre-emption, 355. 

Preferential Debts— 

clerk, salary of, 312. 

Grown, debts due to, 311. 

labourers, wages due to, 312. 

landlord, rent due to, 312. 

local authority, debts due to, 311. 

preferred debts to be paid before other debts, 311, 312. 

preferred debts rank equally between themselves, 311, 312. 

priority of debts, 311. 

servant, wages due to, 312. 

Priority of Debts— iSee Preferential debts. 

Private Examination- 

admission by witness of debt or property belonging to insolvent, 213. 

answers as evidence against witness, 207. 

application for, by whom to be made, 204. 

arrest of defaulting witness, 204. 

commission, examination on, 211. 

debt, order for payment of, 213. 

discharge, after, 209. 

documents, production of, at, 212. 

examination of in^vent and others, 204. 

eiamination for benefit of a single creditor not allowed, 210. 

examination for an indirect purpose not allowed, 209. 

ex parte order for, 205. 

expenses of mtnesses, 212. 

incriminating questions, 207. 

insolvent, of , 203. . 

irrelevant questions, 206. 

object of, 204-206. 

order on admission by witness for payment of debtor delivery of pro 

order for payment or delivery of property, who may apply for, 213. 

person who may apply for, SM)4. 

persons residing more than 200 miles away, 21 1. 

persons who may be present at, 205. 

previous enactments as to, 204. 

professional assistance at, 210. 

property, order for delivery of, 213. 
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Private Examination —cowtd. 

purdanashin woman, power to summon, 210. 
refused when, 209. 

Revenue Court, 215. 
scope of inquiry, 205, 
suit, examination of party to, 209. 
warrant for arrest of witness, 204. 
witnesses, who may be examined as, 203. 

Procedare— 

procedure to be followed by Court, 55. 
special procedure, 56. 

Proceedings-— 

adjournment of, 55. 

amendment of, 55. 

carriage of, power to change, 154. 

consolidation of, 154. 

death of debtor, continuance after, 155. 

defects, formal, not to invalidate, 574. 

firm, by or against, 71. 

irregularity in, 574. 

transfer of, 55. 

wrong Court, in, 113. 

Profits Of business- 

assignment of future profits, 349. 
distinguished from personal earnings, 370. 
future profits, 349. 
vesting of, in Receiver, 370. 

Proof Of Debts, 282-311. 

accommodation bills, holders of, 294. 

administration of estate in two countries, 496. 

administrator, proof by, 291. 

admission of, 296. 

affidavit verifying debt, 295. 

agent, commission due to, 291. 

annuities, 290. 

arrears under deed of separation, 291. 
benamidsr proof by, 291. 
bills of exchange, holders of, 291. 
calls on shares, 291. 
commission due to agent, 291. 

consideration, illegal or immoral, debt founded on, 285. 
consideration for debt, inquiry into, 286. 
contingent debts incapable of being fairly estimated, 284. 
contingent liabilities provable in insolvency, 288. 
^^nsxoo^against policy of bankruptoy law, debt arising out of, 285 
contract by way of wager, debt arising out of, 285. 
contract, damages arising out of, 288. 
contract in fraud of creditors, debt arising out of, 286. 
coiitraot to give preference to creditor, debt arising out of, 285. 
contracts, proof in respect of distinct, 314. 
cost of proving debt, 295. 
costs, proof for, 290. 
co-respondent, damages against, 291. 
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Proof of DebtB-^oncJ. 

covenant to pay premiums, 201. 

creditor, right of, to examind proofs, 205. 

creditors, agreement in fraud of, 286. 

creditors, effect of insolvency on rights of, 282. 

damages against co-respondent, 201. 

damages arising out of contract, 288. 

damages for disclaimer, 472. 

damages for tort, 283. 

damages, unliquidated, 283. 

death, lial^ity for payment after, 290. 

debt arising out of contract against policy of bankruptcy laws, 285 
debt arising out of wagering agreement, 285. 
debt barred by limitation, 286. 

debt founded on illegal or immoral consideration, 285. 
debt payable in fu«;ure, 306. 
debts, gambling, 285. 

debts and liabilities not provable in insolvency, 283 
debts and liabilities provable in insolvency, 287. 
debts contracted after notice of presentation of petition, 283. 
debts, contingent, 284. 

debts not provable by the general policy of the law, 285. 

deed of separation, arrears under, 291. 

discharge, effect of. See Discharge. 

disclaimer, damages for, 472. 

distinct contracts, in respect of, 314. 

distinct firms, 314. 

double proof, 292. 

earlier bankruptcy laws, 282. 

election between proof against joint estate and separate estate, 314. 

election between tort and contract, 283. 

election by secured creditors, 298, £99. 

executor, proof by, in respect of debt due to testator, 291. 

executor, proof by, in respect of debt due to himself, 291. 

executor, retainer by, 291. 

expunging proof, 290. 

firm, right of proof gainst partner, 313. 

fraifilulent preference, right of proof where payment or transfer set aside, 291. 

guardian, proof by, 291. 

historical review, 282. 

inquiry into consideration for debt, 286. 

insoivency, effect of on rights of creditors, 282. 

interest, proof for, 

adjudication order, interest after date of, 307. 
allowed as' a general rule only up to adjudication, 304. 
debts payable at a future debt, 306. 
mortgage debt, interest on, 307. 

proof for, none after date of adjudication order, 304^ 
rate of, where interest is not stipulated for, 305. 
rate of, where interest is stipulated for, 305. 
rebate of, on debt not presently payable, 306. 
surplus, interest where there is a, 307. 

Usurious Loans Act, 307. 
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Proof of 

Joint creditors, right of proof, 313. 

lapse of time no bar to proof, 404>. 

leOse, rent and covenants under, 288. 

liability of surety, 200. 

liability for payment after death, 290. 

liabilities not provable In insolvency, 283 l 

liabilities provable in uteolvenoy, 287. 

limit of receipt, 302. 

limitation and proof of debt, 404. 

limitation, debt barred by, 286. 

limitation, none for proof of debts, 494 

lodging proof, 295. 

mode of proof, 295. 

mutual dealings and set-off, 308-311. 

partner, proof by, against partner, 315. 

partner, right of proof against firm, 313. 

partners, administration of estates of, 313. 

periodical payments, 304. 

persons by whom proof to be made, 291. 

petitioning creditor, proof by, 295. 

preferential debts. See Preferential Debts. 

premiums, covenant to pay, 291. 

presentation of petition, debts contracted after notice of, 283. 
priority of debts, 311-315. See Preferential Debts, 
reducing proof, 296, 494. 
rejection of, 295. 

rent and covenants under a lease, 288. 
retainer, executor’s right of, 291. 

sale of mortgaged property, summary procedure for, 302. 
secret agreement to give preference to creditor, 285, 
secured creditors, proof by, 298. 

amendment of proof where valuation made on a mistaken estimate, 300, 301. 
amendment where security subsequently realised, 301* 

assessment of value of security, where security neither realised nor surrendered, 
299. 

creditor, right of, to require Official Assignee to elect, 301, 302. 

Official Assignee, right of, to require property to be sold, 301, 302. 
penalty for non-compliance with rules as to proof, 301. 
proof by, 298. 
realization of security, 298. 
surrender of security, 299. 
seppiate creditors, right of proof, 313. 

iration, deed of, arrears due under, 201. 

Burety,*ilcd^ity of, 290. 
surety, proof by, 292. 

limited guarantee, 292. 
j^here part only of debt guaranteed, 292. 
where whole debt guaranteed without limit of liability, 292. • 
time for lodging, 294, 494. 
trust, damages arising out of breach of, 288. 
unliquidated damages not arising out of breach of trust, 283, 288. 
unliquidated damages not arising out of contract, 283, 288. 
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voluntary bonds, 291. 

wager, contract by way of, debt arising out of, 285. 
who may prove, 291. 
withdrawal of, 296. 

Property — See Realisation of Property. 

abandoned by Official Assignee as worthless, 340. 
action, rights of, 353. 

additional security to mortgagee on mortgagor's insolvency, 339. 

adjudication, vests on, 167. 

after-acquired. See After-acquired Property. 

agent, property vested in insolvent as, 319. 

agreement by debtor to apply a fund in a particular way, 321. 

agreement by debtor to pay debt out of specific fund, 321. 

allowance to insolvent from, 495, 496. 

appeal of insolvent, 334. 

appointment, power of, 372. 

appropriation of, 321. 

assignment in fraud of bankruptcy laws, 323. 
assignment of after-acquired property, 347. 
assignment of future profits of business, 349. 
attorney, power of, 373. 

auctioneer, property vested in insolvent as, 318, 331. 
author, 346. 
banker, 328. 

bankruptcy laws, assignment in fraud of, 323. 
beneficial interest of trustee, 320. 
bidding, 334. 

bills sent to banker for collection, 328. 
book delHs, 381. 
books, 473, 475. 

broker, property vested in insolvent as, 318. 
building contracts, 400. 
business, future profits of, 349. 
business, profits 370. 

•c^hier, property vested in insolvent as, 318. 

cheque not an equitable assignment of drawer's balance at banker's, 323. 
•cheques sent to banker for collection, 328. 
choses in action, 344, 474. 

<Johen V. Mitchell^ rule in, 362. 

i)ohen V. MUcheU^ to what property applicable, 362-365. 
commercial secret, 201, 342. 
commission agent, 331. 

company, compulsory transfer of shares in, 339. 
compulsory deposit in provident fund, 345. 
compulsory transfer of shares in company, 339. 
contingent interest, 335. 

contract of service to be rendered to insolvent, 342. 

contracts involving personal skill, right of action for breach of, 342. 

contracts made by insolvent prior to insolvency, 340. 

contracts made by insolvent, liability of Official Assignee to perform, 355. 
contracts prior to insolvency, 340-342. 
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contracts relating to goods, 341. 
contracts relating to immovable property, 341. 
cooking vessels, 334. 
copyright, 346. 

covenant not to assign lease and insolvency, 338. 

covenant not to assign lease, not binding on Official Assignee, 338. 

creditors, trust in favour of, 323. 

crossed cheques, 330. 

damages for injury to property, 353. 

damages for personal injury, 363. 

defessance on insolvency, 335, et aeq. 

definition of, 335. 

delivery of, to insolvent, 474. 

detinue, 357. 

discharge, property acquired after, 279. 

discharge, realisation of, after, 281. 

disclaimer of onerous. See Disclaimer. 

distribution of. See Distribution of Property, Dividends. 

divisible among creditors, 335-373. 

English law as to equitable assignment, 323. 

equitable assignment, distinction between English and Indian law, 323. 

equitable assignment of after-acquired property, 347. 

equitable assignment of existing property, 321-326. 

equities. Official Assignee takes subject to, 355. 

equity of redemption, 184. 

estoppel of Official Assignee . See Estoppel. 

Ex parte James, rule in, 357-359. 

execution creditors, restrictions on rights of, 419. 

factor, property vested in insolvent as, 318, 339. 

fiduciary capacity, property held by insolvent in, 318. 

following trust property, 319. 

forfeiture clauses in wills and settlements, 335. 

distinction between English and Indian law, 338. 

English law, as to, 336. 
forfeiture clauses, effect of, 335-339. 
forfeiture clauses, English law as to, 336. 
forfeiture of lease on insolvency, 338. 
forfeiture of lease on assignment, 338. 
forfeiture of share in partnership, 339. 
fraud, goods obtained by insolvent by, 356. 
furniture, 334. 

future profits of business, 349. 
future property, assignment, 347. 

^enaral gower of appointment, 372. 
goods, contracts relating to sale of, 341. 
goods obtained by insolvent by fraud, 356. 

goods remitted by drawer of bill to acceptor for meeting acceptance, 327» 
goorts sold and delivered to insolvent by mistake, 356. 
goods specifically appropriated to a particular purpose, 327. 
goodwill, 344. 

held by insolvent in fiduciary capacity, 318. 
held on trust by insolvent, 318. 
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Property— cofiicV* 

immoTAble property, contraots relating to, 341. 
immoYable property situate outside Biitbh India, 108. 
insolyent cannot be compelled to work, 370. 
insolvent cannot defeat his own interest, 336. 
insolvent, management by, 490, 4Q0. 
insolvent, purchase by, 481. 

Insolvency, effect of. 8ee Insolvency, 
intermixture of, 319, 320. 
j oint Hindu family — ^insolvency of father, * 350. 
joint Hindu family — ^insolvency of manager, 350. 

joint Hindu family — ^insolvency of member other than manager or father, 350. 

lease, forfeiture clause in, 338. 

lease, forfeiture of, on assignment, 338. 

lease, forfeiture of, on insolvency, 338. 

liability to perform contracts, 355. 

license to seize goods, 346. 

mere right to sue, sale of, 359. 

mistake, goods sold and delivered to insolvent by, 356. 
mistake of law, payment made to Official Assignee under, 358. 
money advanced for specific purpose, 327. 

money remitted by drawer of bill to acceptor for meeting acceptance, 327. 

money paid by customer to banker in current account, 328. 

money paid by customer to banker as fixed deposit, 328. 

money paid into a bank to be applied in a specific manner, 329. 

mortgage with covenant to add to original security on mortgagor’s insolvency, 339. 

movable property situate outside British India, 168. 

not divisible among creditors, 318-334. 

notice of equitable assignment, effect of, 322. 

Official Assignee bound to return goods obtained by insolvent by fraud or delivered 
to him- by mistake, 356. 

Official Assignee takes subject to equities, 355. 

Official Assignee takes subject to mortgage, 355. 

Official Assignee takes subject to pre-emption, 355. 

Official Assignee to do what is honourable, 357. 

Official Assignee to take possession of, 473 aeq, 

order by debtor t^creditor upon debtor’s debtor, 322. 

order on agent to pay, 323. 

order or disposition. Sea Reputed Ownership. 

outside local limits and voluntary transfers, 438. 

partnership, forfeiture clause in, 339. 

partnership, share in, 344. 

patent, 346. 

pay, 371. 

payment by bankrupt’s wife of premiums on life policy of bankrup^358. ^ 
payment by way of fraudulent preference, 440 ef seg. Sea FraudulentThreference. 
personal earnings, 369. 

personal earnings distinguished from profits of trade, 370. 
personal skill, contracts involving, 342. 
persons holding property in fiduciary capacity, 318. 
possibilities, 335. 

power of appointment, general, 372. 
power of attorney, 373. 
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power to revoke trust, 373. 
pre-emption, property subject to right of, 353. 
profits of business, future, assignment of, 349, 330. 
profits of trade or business, 370. 

promise to pay debt out of money when received, 321. 

property abandoned by Official Assignee as worthless, 346. 

psoperty divisible amongst creditors, 333 ei seq, 

property held by insolvent bn trust, 318. 

property held by insolvent for specific purpose, 327. 

property in possession of third persons, 473. 

property in possession of Court, 427. 

jyroperty not divisible amongst creditors, 318 ei seq, 

property situate outside local limits and voluntary transfers, 438. 

property taken in execution and rights of Official Assignee, 423-427. 

protected transactions. See Protected Transactions. 

provident fund, compulsory deposit in, 343. 

realisation of. See Realisation of Property. 

representation by debtor that moneys are available for repayment of advances, 322 

reputed ownersldp, 374. See Reputed Ownership. 

reputed ownership and trust property, 321-399. 

revoke trusts, power to, 373. 

right to follow trust property, 319. 

rights of action, 333. 

rule in Cohen e. Mitchell, 363. 

rule in £x parte Waring, 324. 

double insolvency, 324 et seq. 
rule in Ex parte James, 357. 
salary and pay of public officers, 371. 
salary and pay of persons other than public officers, 371. 
sale of a mere right to sue, 359. 

.sale of attached property by executing Court after notice of adjudication, 423 

second insolvency, acquired before, 363. 

secured creditors, rights of. See Secured Creditors. 

seizure of, 474. 

service, contracts for, 342. 

.settlement, forfeiture clause in, 333. 
share in partnership, 344. 

.shares, clause for compulsory transfer of, 339. 

.shares, stocks, transfer of, 473. 
short bills, 320. 

solicitor, property vested in insolvent as, 318. 

■specific appropriation, 321. 

■specific purj)ose, money advanced for, 327. 
igpecifio purpose, property held by insolvent for, 327. 

;spes%uccessionis, 333. 
stock brokers, 332. 

.stocks and shares, transfer of, 473. 
stoppage in transit, 340. 
subsequent trade creditors, 372. 

■suits by undischarged insolvent, 334. 

-things in action, 344, 474. 

title. Official Assignee must make a good, 481. 
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tools of trade, 334. 
trade debts, 381. 
trade-mark, 346. 
trade, profits of, 370. 

transfers by insolvent, fraudulent within sec. 53 of the Transfer of Property Act, 48. 
transfers by way of fraudulent preference, 440 ei aeq. See Fraudulent Preference, 
trust in favour of creditors, 323. 
trust property, 318. 

trust, property held by insolvent on trust, 318. 
trust propert;^, right to follow, 319. 
trust property in reputed ownership of insolvent, 321. 
trust receipt, 333. 
trustee, beneficial interest of, 320. 
trustee, property held by insolvent as, 318. 
asset divisible among creditors, not an, 318. 
auctioneer, property in possession of, 331. 
banker, property in jMSsession of, 328. 
beneficial interest of trustee, 320. 
broker, property in possession of, 318. 
cashier, property in possession of, 329. 
commission agent, property in possession of, 331. 
factor, property in jxissession of, 329. 
fiduciary capacity, property held by persons in, 318. 
following trust property, 319. 
mixing of trust property, 319. 
reputed ownership, 321, 399. 
specific appropriation, 321. 

specific purpose, property held by insolvent for, 327. 
specific purpose, money x>aid to insolvent for, 327. 
stock broker, 332. 
trust receipt, 333. 

imdischarged insolvent, suits by, 354. 

unpaid vendor, rights of, 341. 

vesting of, in Official Assignee, 167. 

voluntary transfer, 428. See Voluntary Transfers. 

Waring, £x parte, rule^, 324. 

warrant for seizure of, 474. 

wearing apparel, 334. 

wills, forfeiture clause in, 335. 

work, insolvent cannot be compelled to, 371. 

Property taken In execution, 425-427. 

Protected transactions, 455-468. 

bona fides, requisite of, 455. 

burden of proof of notice, 463. 

company, one man’s, 463-465. 

consideration, 463. 

contracts by or with insolvent, 455. 

dealings by insolvent in respect of his property, 456. 

debenture holders, 464. 

delivery of goods to insolvent, 462. 

enumeration of, 455. 
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Protected transactions— contd. 
essentials of, 455, 456. 
good faith, requisite of, 455. 
insolvent payment or delivery to, 462. 
insolvent, payment by, 462. 
notice, burden of proving, 463. 
notice, effect of, 463. 
jiayments, by insolvent, 461. 
payments by insolvent to bis solicitor, 462. 
payments to insolvent, 462. 

X>ayment with notice under contract made without notice, 463. 
policy of bankruptcy law, transactions contrary to, 455. 
proceedings in invitum, 461. 

purchaser from person acquiring title from insolvent through an unprotected 
transaction, 464. 
relation back and, 23. 
reputed ownership and, 463. 
solicitor, payment to, 462. 

suit by insolvent after presentation of petition and before adjudication, 465. 

transfer by insolvent of substantially the whole property to a creditor, 456. 

transactions after adjudication, 465. 

transaction in itself an act of insolvency, 456. 

transaction must be bona 6de, 455. 

transaction must be for valuable consideration, 463. 

transactions before commencement of insolvency, 457. 

transactions between commencement of insolvency and adjudication, 457>461. 
transactions between commencement of insolvency and adjudication, English law, 
457. 

** valuable consideration,** requisite of, 463. 
what are, 455. 

Protection order— 

certificate of Official Assignee, 194. 
discretion of Court as to, 103. 
power to make, 192. 

protection before submission of Schedule, 194. 
refusal of, 194. 

Provident Fund- 

compulsory deposit in, 345. 

Proxy- 

deposit of, with Official Assignee, 197. 

general, 197. 

instrument of, 197. 

vote may be given by, 197. 

^bUc epunlnatlon— 

application for, 200. 

answers as evidence, 199. 

duty of insolvent to answer, 198. 

^examination to be on oath, 198. 
incriminating questions, 199. 
insolvent, of, 198. 
notes of, 200. 
object of, 198, 199. 
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Public examination -coticiL 

order dedaiing that examination la concInded» 198. ‘ 
power to dispense with, 05. 
scope of, 198* 

use of answers in evidence, 199. 
when dispensed with, 00, 009. 

Purchaser bona fide and for value— 

from a donee who has acquired title under a voluntary settlement held to bq void 
as against Official Assignee under s. 00, 437. 
from a person who has acquired title under a transfer made by debtor with 
intent to defeat or delay creditors, 464. 
from a preferred creditor, 453. 
from bona fide transferee for value from insolvent, 464. 
under a sale in execution, 176-178, 424. 
voluntary transfers and, 433. 

Purdanashin woman- 

power to summon, 210» 

Re-adJudication<-^ 

debts contracted before date of, 257. 
power to re-ad judge debtor insolvent, 206. 
re-adjudging debtor insolvent, 207. 
surety, liability of, after re-adjudication, 207. 

Realisation Of Property-* 

powers of Official Assignee, 480-485. 
arbitration, leave to refer to, 483. 
business, leave to carry on, 482. 
goodwill, sale of, 480. 
legal practitioner, leave to employ, 483. 
mortgage, leave to, 483. 
receipt, power to give, 482. 
sale, power as to, 480. 
unsaleable property, leave to divide, 485. 
powers which may be exercised by Official Assignee with leave of Court, 482. 
powers which may b^^sxercised without leave of Court, 480. 

Receiver—* 

appeal by, 534. 

Official Assignee to have powers of a Receiver under 0. 40, r.l, of Civil Procedure 
Code, 473. 

of mortgaged property, rents realized by, 422. 
petition by, 117. 

property in custody of, and secured creditors, 182. 
reputed ownership of goods held by, 385. 

rights of action which vest in Official Assignee, 353, 486 et seq. 
rights of action which do not vest in Official Assignee, 353, 486 et eeq. 
sale of a mere right to sue, 359. 

Receiving Order- 

under English law, 132. 

Re-hearlng— iSfee Review. 
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Belattonback, 411-418. 

act of insolvenoy anterior to petitioning creditor's debt, 418. 
adjudication, order of, conclurive evidence of, 630, 632-534, 673. 
anterior act of insolvency, 418. 
commencement of insolvency, 412. 
effect of, 416. 

evidence of, 630, 632-634, 673. 
jexcgption to doctrine of, 467. 
lii|tory of the doctrine, 411. 
meaning of, 411. 

order of adjudication conclusive that title relates back, 630, 632-634, 673. 
payments by insolvent, 417. 
payments to insolvent, 417. 

protected transactions, 23. ^ee Protected Transactions, 
reputed ownership and, 388. 
results of doctrine of, 416. 
sham companies, 418. 

transactions impeachable under bankruptcy law, 415. 
transactions not impeachable under bankruptcy law, 416, 416. 
transfer of property by insolvent, 417. 

transfers not void as acts of insolvency unless within period of, 107-100. 
trustees under void deed of transfer, 417. 

Rent- 
as a preferential debt, 312. 
distress for, 316. 

Official Assignee, personal liability for, 469. 

Reputed ownership, 374 - 410 . 

administrator, property in reputed ownership of, 400. 
agent, goods entrusted to, 401. 
annuities, 381. 

attachment of goods held by reputed owner, 386. 
bailee for safe custody, goods in the hands of, 402. 
beneficiaries, 400. 
bill of exchange, 408. 
bill of lading, 404, 

board, affixing of, by mortgagee, 392. 

book debts, 381. 

booksellers, 394. 

building contracts, 400. 

business, meaning of, 380. 

capacity to consent, 395. 

change of ownership where it is notorious, 393. 

^ choses in action, 381. « 

rj/cunj^ptances giving rise to, 388-392. 
clock-makers, 393. 

commencement of insolvency, 388, 410. 

conditions necessary for operation of the doctrine, 376. 

dtnsent of true owner, 394. 

consent of true owner, nature of, 396-397. 

consent, determination of, 402, 406. 

consent, determination of, in case of goods, 406. 

consent, determination of, in case of trcbde debts, 407. 
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Reputed ownership— contd. 

consent^ evidence of » 396. 

consent, when may be determined, 408. 

constructive possession, 383. 

custom, 393. 

debentures, 381. 

debts due, meaning of, 382. 

demand, effect of, 406. 

determination of, 402. 

determination of consent, 406. 

determination of consent by institution of suit, 407. 
determination of consent by taking part of goods, 407. 
determination of consent in case of goods, 406. 
determination of consent in case of goods at sea, 407. 
determination of consent in case of trade debts, 407, 408. 
determination of consent where time granted after demand, 407. 
distress, goods seized, 385. 
dock warrant, 404. 

doctrine of, when applicable, 376-388. 
essentials of, 376. 
evidence of, 392. 
executor de son tort, 400. 

. executor, property in reputed ownership of, 400. 
factors, goods in hands of, 401. 
fixtures, 377. 
furniture, 394. 
goods abroad, 407. 
goods at sea, 407. 
goods, meaning of, 377. 

goods must be in possession, order or disposition of insolvent, 383. 

goods must hot be insolvent’s own, 397. 

goods, property in reputed ownership must be, 377. 

goods, warehoused, 407. 

hire-purchase agreement, 402. 

history of, 376. 

horse dealer, 394. 

hotel keeper, 394. 

immc]8;able property, not applicable to, 377. 

** in his trade or business,” meaning of, 378. 

initials on goods, 392. 

insolvent must not be true owner, 397. 

jewellery, dealers in, 394. 

meaning of, 375. 

mortgage by insolvent, 387, 398, 

mortgagee, affixing of bond by, 392. 

mortgagee, rights of, 387, 398. 

name on goods, 392. 

notice of assignment of trade debts, 407, 408. 
notoriety of change of ownership, 393. 
partners, 400. 
partnership, share in, 381. 
piano-hiring, 394. 

pledge of goods held by reputed owner, 384. 
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Reputed owner8hip<-confa. 

policies of life assurance, 381. 
possession, order or disposition, 383-386. 
possession, determination of, 402, 403. 
possession, when may be determined, 408. 
possession must be real, 403. 
possession, sole, essential, 386. 
printing machinery, 394. 
proof, true owner’s right of, 408. 
property must be goods, 377. 
protected transactions and, 23. 

Provincial Insolvency Act, 409. 
receiver, possession of, 385. 
requirements of section, 376. 
safes, dealers in, 394. 
sale or return, 402. 
secured creditors, 387, 398. 
shares, 381. 

sheriff, possession of, 385. 

sole possession essential, 386. 

stock in public fund, 381. 

things in action and trade debts, 381. 

trade or business, goods for purposes of, 378. 

trade debts, 381-383. 

trade debts — bills of exchange, 408. 

trade debts, determination of consent in case of, 407, 408. 

trade debts, determination of consent, notice of assignment, 407. 

trade debts, notice of assignment to whom given, 208. 

trade debts, notice of determination after insolvency, 408. 

traders, clause applies only to, 378. 

true owner, consent of, 394, 395. 

true owner may be mortgagee, 398. 

true owner may be trustee, 399. 

true owner, insolvent must not be, 397. 

true owner, meaning of, 398. 

true owner, right of proof of, 408. 

trust property and, 321, 399. ^ 

trust property in hands of beneficiary, 400. 

trustees, property in reputed ownership of, 399. 

usage of trade, 393. 

warehouseman, 394. 

watch maker, 393. 

Rescission— 

« contract, of, 470. 

RevenueCourt— 

matters witliin exclusive jurisdiction of, 215. 

Review and Re-hearlng— 

appeal from order on review, 526. 
application to what Court, 524. 
limitation for application for review, 525. 
orders made by officer empowered under s. 6, 525. 

■ parallel enactments, 523. 



OENBBAL INDEX. 


^6 

Eeview and Re-liearlng «-cr»tiuL 
powers of Court as to, 524. 
review and re-hearing, 523. 
who may apply for, 524. 

BltflltB Of Action- 

assignment by Official Assignee of a mere right to sue, 350. 
assignment of, by Official Assignee, 484, 485. 
rights of action which irest in Official Assignee, 353, 486 et seg. 
rights of action which do not vest in Official Assignee, 353, 486 el eeq, 
sale of a mere right to sue, 350. 

Enles— 

adjudication as to, 131. 

annulment, as to, 240. 

composition, as to, 246 f.n. (p), 257. 

deceased insolvent’s estate, administration of, as to, 513. 

discharge, as to, 281. 

disclaimer, as to, 472. 

dividends, as to, 497. 

Official Assignee, as to, 518. 
petition, as to, 131. 
power to make rules, 570. 
proof of debts, as to, 298. 
publication of, 672. 

remuneration of Official Assignee, as to, 515. 
sanction of Gk>vemor General in Council, 571. 
small insolvencies, as to, 510. 
summary administration, as to, 510. 
unclaimed dividends, as to, 497. 

Salary— 

as a preferential debt, 312. 
vesting of, in Official Assignee, 371. 

Sale— 

by executing Court of property under attachment after notice of Adjudication, 425 
of insolvent’s property by Official Assignee, 480. 

Schedule— N 

insolvent’s, 192. 

Scheme of Arrangement — See Composition and Scheme of arrangement. 

Second Insolvency, 365. 

Secured Creditors— 

adjudication, secured creditors not affected by, 183. 

attachment of mortgaged property in execution of mortgage decree, 183, 423, 427. 

equity of redemption vesting of, in Official Assignee, 184. 

execution of decree and rights of, 423, 427. 

interest on mortgage debt, 307. 

landlord’s power of dfstress, 183. 

lease of mortgaged property by mortgagee to mortgagor, 183. 
leave to execute, 183. 
leave to sue, 183. 

money paid into Court by defendant, 423. 

mortgaged property, rent of, recovered by receiver appointed in a mortgage suit, 422. 
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Secmred creditors -coticd. 

mortgage by settlor after settlement where settlement set aside imder s. SB, 437. 
order of adjudication, secured creditors not affected by, 183. 

Iiayment into Court by defendant, 422. 
proof by secured creditors, 208-303. See Proof, 
property in custody of xeceiTer in a suit, 182. 

ITOperty under execution and rights of secured creditors, 183, 423, 427. 

rent of giortgoged property let by mortgagee to mortgagor, 183. 

rent of mortgaged property recovered by receiver, in mortgage suit, 422. 

reputed ownership and rights of, 387, 392, 398. 

rights of, as to proof, 298-301. See Proof. 

rights of, not affected by adjudication, 183, 423, 427. 

rights of secured creditors in general, 298. 

sale of mortgaged property in execution of mortgage decree, 183, 423. 
sale through Official Assignee, 302. 
stay of suit and, 189. 

suit by secured creditor. Official Assignee necessary party to, 185. 
suit on mortgage after adjudication, 183. 
suit, right of, not affected by proceedings under s. 55, 431. 
true owner of goods in reputed ownership of insolvent, 398. 
voting by, 190. 

voluntary transfer and, 431, 437. 
who are, 182, 423. 

Seizare. See Attachment. 

by Official Assignee of debtor’s property, 473, 474. 

Set-off. See Mutual dealings and Set-off. 

Settlements. See Voluntary Transfers, 
forfeiture clauses in, 334. 

Shares— 

compulsory transfer of, 339. 
reputed ownership of, 381. 

Small Insolvencies, 509. 

Solicitor- 

attorney representing Official Assignee, 573. 
audience, right of, 574, 575. * 

cash payment to, by insolvent to oppose petition, 462. 
charge on insolvent’s property in favour of, for future services, 462. 
costs and set-off, 311. 
employment of, by Official Assignee, 483. 
employment of, at private examination, 210. 
lien of, for costs, and set-off, 311. 
a lien of, on insolvent's documents, 473. 

]ieti ofesolicitor employed by Official Assignee, 483. 
payment received by, with notice of presentation of petition, 462. 
payment received by, in advance for preparing transfer declared void as an act 
of insolvency, 462. 

m-off not allowed to defeat solicitor’s lien for costs in insolvency proceedings, 311. 

Stamp Duty- 

exemption from, of transfers, etc., 572. 

Statutes — See Origin and History of Bankruptcy Law. 
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Stay- 

civil Court, power of, to stay suit, etc., pending before it, 187. 
discretion, stay suit and, etc., 187. 
execution against insolvent*s person, stay of, 189. 
execution against insolvent’s property, stay of, after adjudication, 189. 
execution against insolvent’s property, stay of, before adjudication, 189. 
execution against insolvent’s property, inherent power to stay before 
adjudication, 189. . ^ 

inherent power to stay execution against insolvent’s property ^before 
adjudication, 189. 

proceedings which may be stayed, 187. 
proceedings which may not be stayed, 187. 
secured creditors and stay of suit, 189, 431. 
stay before adjudication, 189. 

stay by High Court of insolvency proceedings before subordinate Courts, 186. 
suits and other proceedings, stay of, 185. 

suits by secured creditor to realize his security and stay, 189, 431. 
suits commenced after adjudication without leave, and stay, 188. 
concurrent proceedings in insolvency, stay of, 230. 

High Court, power of, to stay suit or other proceeding pending before any Judge 
of that Court, 185, 186. 

High Court, power of, to stay suit or other proceeding pending in subordinate Court, 
186. 

simultaneous proceedings in insolvency in two Courts, stay of, 230. 

Stock Exchange- 

defaulting member, petition against, 116. 

petition by Stock Exchange creditor against defaulter, 116. 

property in possession of stock-broker, 332,333. 

Stranger to the Insolvency- 

jurisdiction over. 

under English law, 34-38. 
under P.-t. I. A., 38-50. 

Sub rdin te Court- 

power of High Court to stay insolvency proceedings in, 186. 

Subsequent Insolvency. 365. 

Subsequent trade credmrs, 372. 

SubsequSlt Purchaser — Purchaser bona fide and for value. 

Sub-purchaser — Ste Purchaser bona fids and for value. 

Suits and other proceedings— 

assignment of a mere right to sue by Official Assignee, 359. 
assignment of right of action by Official Assignee, 484,485. 
commenced before adjudication and leave to sue, 176. 
dividends, suit for, 495. 

during pendency of insolvency proceedings, 174. 
efiect of annulment on suits and other proceedings, 239. 
execution against insolvent’s property and leave to execute, 176. 
execution against insolvent’s person and leave to execute, 178. 
execution, notice of, to Official Assignee, 488. * 

insolvent, suit by, after presentation of petition and before adjudication, 465. 
insolvency of defendant pending suit, 489. 
insolvency of plaintiff pending suit, 488. 
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Suits and other oroceedlngs— contd« 

leave to execute^ 176-180. 
leave to sue, 170-174. 

leave to sue and secured creditors, 183, 431. 
limitation for suit against naolvent after annulment, 180. 

Official Assignee, suits by or against, 486-491. 
pending insolvency, 174. 
secured creditors, suit by, 183, 431. 
stranger to the insolvency, against, 
under English law, 34-38. 
under P.-t. I. A., 38-50. 
suits b^^ or against Official Assignee, 486-491. 
insolvency of plaintiff pending suit, 488. 
insolvency of defendant pending suit, 489. 
leave to Official Assignee to sue or defend, 486, 487. 
leave of Court to sue Official Assignee, 488. 
notice of suit under s. 80 of Civil Procedure Code, 488. 
notice of execution under Q. 21, r. 22, of Civil Procedure Code, 488. 
stay of, 186-189. See Stay, 
undischarged insolvent, suits by, 354. 

Summary Administration — 

in case of small insolvencies, 509. 

Surety— 

co-surety, petition by, 117. 
discharge, order of, and, 278. 
petition by, 117. 

preferred creditor may be, 442, 443. 
proof by, 290-292. 

Snrplus— 

assignment of, 496. 
attachment of, 496. 

composition or sclieme of arrangement, surplus under, after distribution, 496. 
disposition of, by will, 496. 
insolvent entitled to, 496. 

interest payable out of, 307. ^ 

under administration of estate of deceased insolvent, 512. 

Things In action— 

and reputed ownership, 381. 
vesting of, in Official Assignee, 344-471. 

Time — See Limitation, 
o disclaimer, extension of time for, 469. 
discla%ner, for, 469. 

extension of, for doing any act or thing, 55. 

Title — 

^lestions of, 33, 39-41. See Jurisdiction, 
superior title of Official Assignee, 34-36. 

Tools Of Trade- 

do not vest in Official Assignee, 334. 
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TorV- 

damages for, and diBoharge, 277, 
damages for, and proof, 283. 

damages for tort to insolvent’s person, right of action for, 368. 

damages for tort to insolvent’s property, right of action for, 363. 

damages for tort both to insolvent’s person and property, right of action for, 363. 

suit for damages for tort against insolvent, and stay, 188. 

Trademark— 

vesting of, in Official Assignee, 346. 

Traders— 

adjudication of, 73A. 

omission to keep proper books, 267. 

reputed ownership clause applies to traders only, 374-378. 

Trading after knowledge of Insolvency* 268 . 

Transactions with Insolvent— /Sfce Relation back. Protected Transactions. 

after adjudication, 189, 466. 

before commencement of insolvency, 467. 

' between commencement of insolvency and before adjudication, 476. 
impeachable under bankruptcy law, when, 416. 
not impeachable under bankruptcy law, when, 416. 

Transfer of Proceedings, 66. 

Transfer of Property Act, sec. 63, 48-49, 62-63. 

Transfers — Purchaser bona fide and for value, Assignment, 
fictitious transfers, 62. 

transfer in itself an act of insolvency, when void against Official Assignee. 77. 8fiL 
107-109. 6 * * «» 

when protected, 466. 

transfer for benefit of creditors. See Acts of Insolvency, 
transfer to defeat or delay creditors. See Acts of Insolvency, 
transfer by way of fria^ulent preference. See Fraudulent Preference, 
transfers fraudulent ui^r Transfer of Property Act, 62, 78. 
transfShi fraudulent under statute of Elizabeth, 78. 
voluntary transfers. See Voluntary Transfers, 
voluntary settlements. Su Voluntary Transfers. 

Trust Receipt- 

effect of, on rights of holder, 333. 

Trust- 

power to revoke, effect of, 373. 

property held by insolvent on trust, 318. Su Property. 

Trust Property- 

beneficial interest of insolvent in, 320. 
following, 319. 
reputed ownership, 399. 
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Trustee^ 

cost under void aettlement, 438. 
disqualification of insolvent to act as, 191. 
petition by, 110. 

property held by insolvent as, 318. iSee Property. 

repayment of trust money, not a fraudulent jneference, 444. 

reputed ownership, 390. 

trustee in bankruptcy, under English law, 133. 

trustee under void deed and relation back, 241, 417. 

Unclaimed dividends— 

claim to, 497. 

fifteen years, unclaimed for, 497. 

Undischarged Insolvent— /S'ee After-acquired property, 
as a petitioning creditor, 110. 

debts contracted in trade after adjudication and before discharge, 372. 

disqualifications of, 190. 

interest of, in surplus, 496. 

obtaining credit, 000, 006. 

payments by 461, 462. 

payments to, 462. 

petition against, for second adjudication, 123. 
petition for adjudication by, 131. 

property acquired after adjudication and before discharge. See After-acquired pro- 
perty. 

protection of persons dealing with, 450 et aeq, 
security for costs of suit by, 367. 
suits by, 354. 

trading for benefit of creditors, 495, 496. 

Usnrloas Loans Act- 

interest under, 307. 

Vesting— 

of property in Ofiicial Assignee, 167. 

of property in person appointed by Court on annulment, 238, 239. 

o 

Voluntary Transfers, 428-439. ' 

application to set aside, 431. 
by whom to be made, 431. 
by whom to be heard, 431. 
contents of, 431. 
effect of annulment on, 432. 

M limitation for, 432. 
avoiddhce of, 428. 
avoidance, extent of, 437. 
burden of proof under the section, 429. 
l^yrden of proof under sec. 53, Transfer of Property Act, 434. 
burden of proof under the section and that under s. 53 of Transfer of Property Act^ 
429. 

burden of proving good faith, 434. 
burden of proving consideration, 434. 
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Volimtary Transfers-contd. 

consideration, where in part only, 433. 
consideration, onus of proving, ^434. 
consideration, must be valuable, 433. 
costs of trustee of settlement, 438. 

donee whether liable to restore money spent ,or property given away by him, 428. 
earlier law, 428. 

exclusive jurisdiction of Insolvency Court, 48, 429-431. 
extent of avoidance, 437. 

'* good faith,*’ meaning of, 434. 
good faith, burden of proving, 434. 
history of law as to, 428. 

incumbrances created by settlor after settlement, 437. 

“ is adjudged insolvent,” meaning of, 436. 

jurisdiction, whether exclusive, 48, 429-431. 

jurisdiction where property situate outside local limits, 438. 

lien of trustees for costs, 438. 

limitation to set aside, 432, 435. 

marriage settlement, 433. 

money given spent away, where, 428. 

mortgagee from settlor, rights of, on avoidance settlement, 437. 
mortgagee, right of, to proceed with suit though mortgage impeached as voluntary 
transfer, 431. 

onus of proof of consideration, 434. 
onus of proving good faith, 434. 
property given disposed of, where, 428. 
property situate outside local limits, 438. 
purchaser for value from donee or beneficiary, 433. 
puTChaser, who is, 433. 

report of Official Assignee, whether evidence, 439. 

secured creditors, suit by, to realize security, 431. 

set-off claim for, by donee, 438. 

settlement in consideration of marriage, 433. 

settlement, costs of trustee of, 438. 

subsequent incumbrances, position of, 431. 

suit by secured creditors to realize security, 431. 

terminus a quo for ovulating two years, 435. 

transfgr under order of Cj)urt, 439.’ 

transfer partly for and partly without consideration, 433. 

transfer executed two years before insolvency, 436. 

transferee from donee, 437. 

trusts, costs of, 438. 

two years how calculated, 432-436. 

two years, transfers more than, 436. 

valuable consideration, meaning of, 433. 

void, means voidable, 434, 

Vote— 

chaiman of meeting. Official Assignee to be, 196. 
contingent debt, no vote in respect of, 196. 
creditor, when entitled to vote, 196. 

debt of which value not ascertained, no vote in respect oi, 196. 
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* conttL^ 

n^otiabfp ia 8 tn 2 meii,ts, proof in respect of, for voting, 197. 

Official ./^gnee, power of, to admit or aejeot proof for voting, 197. 
pn^ksier, proof by, for vpting, 197. 
proof of debt esBential, 196. 
jgproof , when must be lodged, 196. 

' proposal for composition or scheme of arrangement, and voting, 243, 244. 
proxy, voting by, 197. See Proxy, 
secilred creditor, when entitled to vote, 106. 

.# when may be required to give up security, 197. 

when deemed to have surrendered his security, 196. 
uilliquidated debt, no proof in respect of, 196. 

Wages— 

as a preferential Hebt, 312. 

Warrant— iScc Arrest. 

for arrest of absent witness; 204. 

for insolvency Courts, 572. 

for seizure of insolvent’s property, 474. 

Will— 

forfeiture clause in, 335. 

Witness — See private Examination. 

Wrongs— iSee Tort. 


ASIATIC SOCIETY OF SpNQAi. 

P 




* c6w nO^Ain * CO.{ tlSIfiSN MW^BOUS& 

# 

• STUDENTS* CODE 

OF 

CIVIL PROCEDURE 

BY 

• D. F. MULLA, M.A., LL.B., 

* ADVOCATE. HIGH COURT, BOMBAY. 

Fifth Edition 1926 Price Re. 7-84>. 

For the use of students no other or better edition of 
.the Code of Civil Procedure exists than Mr. MuUa’s book. 
It is abridged from the well-known work of the learned 
author for practitioners. The comments are particularly 
useful to students. The rules framed by the different 
Courts of final jurisdiction in India have been given in 
appendices. The book has been so popular with students 
t^t they need only be reminded that a new edition of 
their tried favourite has appeared . — The Bombay Law 
Reporter (Januaxy 15th, 1922). 

STUDENTS' EDITION 

OF 

POLLOCK & MULLA'S 

INDIAN CONTRACT ACT 

BY 

D. F. MULLA, H.A.» LL.B., 

AND 

J. S. KHERGAMVALA, (Lond.)„ 

B.A., LL.H. (Boh.). 

. This book has been abridged for . students from the 
larger Commentary on the Indian Contract Act, which has 
rapidly passed into three editions. All the explanatory 
portions in the commentary which explain and ducidate the 
provi^on of sections are given at length : the citation of 
cases has been confined to select and Typical cases. As an 
i^^sal students' edition of the Indian Contract Act, the book 
has no rival . — The Bombay Law Reporter, Januaxy X5th, 
^922. 

1921. 


Prieo Rs. 6. 






